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HoiL  JOHN  MARSHALL,  Chief  Justice. 
Hon.  WILLIAM  JOHNSON,  Associate  Justice. 
Hon.  GABRIEL  DUYALL,  Associate  Justice. 
Hon.  JOSEPH  STORY,  Associate  Justice. 
Hon.  SMITH  THOMPSON,  Associate  Justice. 
Hon.  JOHN  M'LEAN,  Associate  Justice. 
Hon.  HENRY  BALDWIN,  (a)  Associate  Justice. 

RoGEB  B.  Taney,  Eso.,  Attorney-General. 
Richard  Peters,  Eso*,  Reporter. 
Henrt  Ashton,  Eso*,  Marshal. 
WnxzAM  T.  Carroll,  Esa*)  Clerk* 

(a)  Mr.  Justioe  Baldwin  was  prevented  attending  the  court  by  indisposition. 
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RULES  OP   COURT. 


RtiLB  No*  99* 


1*  It  is  ordered  by  the  court,  that  during  the  session  of  the  court, 
any  gentleman  of  the  bar  haying  a  cause  on  the  docket,  and  wishing 
to  use  any  book  or  books  in  the  law  libniiy,  shall  be  at  liberty,  upon 
application  to  the  clerk  of  the  court,  to  receive  an  order  to  take  the 
same,  (pot  exceeding  at  any  one  time  three)  from  the  libranr,  he 
being  thereby  responsible  for  the  due  return  of  the  aaroe  within  a 
reasonable  time,  or  when  required  by  the  clerk.  And  it  shall  be  the 
duty  of  the  derir  to  keep  in  a  book  for  that  purpose,  a  record  of  all 
books  so  delivered,  which  are  to  be  chaiged  against  the  party  receiv- 
ing the  same :  and  in  case  the  same  shall  not  be  so  returned,  the 
party  receiving  the  same,  shall  be  responsible  for,  and  forfeit  and  pay 
twice  the  value  thereof;  as  also  one  dollar  per  day  for  each  day's 
detention  beyond  the  liinited  time. 

2.  It  is  ordered  by  the  court,  that  during  the  session  of  the  court, 
any  judge  thereof  may  take  from  the  law  library  any  book  or  books 
he  may  think  proper,  he  being  reqionsible  for  the  due  return  thneof. 

Rule  No.  40. 

Whoeas,  it  has  been  represented  to  the  court,  that  it  would  in 
many  cases  accommodate  counsel,  and  save  expense  to  parties,  tc 
submit  causes  upon  printed  aiguments :  it  is  therefore  ordered  that  in 
all  cases  brought  here  on  app^,  writ  of  error  or  otherwise,  the  court 
will  receive  printed  aiguments,  if  the  counsel  on  either  or  both  sides 
shall  choose  so  to  submit  the  same, 
(iv) 
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Suprem  Court  of  the  United  Statee  at  January  Term^  1833. 
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AT 


JANUARY  TERM,   1833. 


The  United  States,  plaintiffs  in  error,  v.  George  Mac- 

DANIEL« 

The  United  States  instituted  a  suit  to  recover  a  balance  charged  on  the  books  of 
the  treasury  department  against  the  defendant,  who  was  a  clerk  in  the  navy 
department,  upon  a  fixed  annual  salary,  and  acted  as  a^ent  for  the  payment  of 
moneys  due  to  the  navy  pensioners,  the  privateer  pensioners,  and  for  navy  dis- 
bursements ;  for  the  payment  of  which,  funds  were  placed  in  his  hands  by  the 
government.  He  had  received  an  annual  compensation  for  his  services  in  the 
payment  of  the  navy  pensioners;  and  for  AAeen  years,  he  had  received,  in  pre- 
ceding accounts,  commissions  of  one  per  cent,  on  the  moneys  paid  by  him  for 
navy  disbursements.  He  claimed  these  commissions  at  the<  treasury,  and  the 
claim  had  been  there  rejected  by  the  accounting  officers:  and  if  allowed  the 
same,  he  was  not  now  indebted  to  the  government.  The  United  States,  on  the 
trial  of  the  case  in  the  circuit  court,  denied  the  right  of  the  defendant  to  these 
commissions,  as  they  had  not  been  allowed  to  him  by  any  department  of  the 
government,  and  asserted  that  the  pury  had  not  power  to  allow  them  on  the  trial. 

The  rejection  of  the  claim  to  commissions  by  the  treasury  department,  formed  no 
objection  to  the  admission  of  it  as  evidence  of  offset  before  the  *jury.  Had  r^ 
the  claim  never  been  presented  to  the  department,  it  could  not  have  been  ^ 
admitted  as  evidence  by  the  court.  But.  as  it  had  been  made  out  in  form  and 
presented  to  the  proper  accounting  officers,  and  had  been  rejected,  the  circuit 
court  did  right  in  submitting  it  to  the  jury;  if  the  claim  was  considered  as 
equitable. 

This  court  will  not  sanction  a  limitation  of  the  power  of  the  circuit  court,  in  cases 
of  this  kind^  to  the  admission  of  evidence  to  the  jury  on  a  trial,  only  to  such 
items  of  ofiset  against  the  claims  of  the  government  as  were  strictly  legal,  and 
which  the  accounting  officer  of  the  treasury  should  have  allowed.  It  is  aomit- 
ted  that  a  claim  which  requires  legislative  sanction,  is  not  a  proper  offset  either 
before  the  treasury  officers  or  the  court.  But  there  may  be  cases  in  which  the 
services  having  been  rendered,  a  compensation  may  be  made  within  the  discre- 
tion of  the  head  of  the  department ;  and  in  such  cases  the  court  and  jury  will 
do,  not  what  an  auditor  was  authorized  to  do,  but  what  the  head  of  the  depart- 
ment should  have  done,  in  sanctioning  an  equitable  allowance. 

The  act  of  the  27th  of  March,  1804,  by  which  the  president  of  the  United  States 
was  authorized  to  attach  to  the  navy  yard  at  Washington  a  captain  of  the  navy 
ibr  tbe  performance  of  certain  duties,  was  correctly  construed  by  the  head 
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of  the  navy  department  until  1829,  allowing  to  the  defendant  commissions  on 
the  sums  paid  by  him,  as  the  special  agent  of  the  navy  department  in  making 
the  disbursements. 

By  an  act  passed  10th  July,  1832,  conm^ss  authorized  the  appointment  of  a  separate 
and  permanent  navy  agent  at  Washington,  and  directed  the  performance  of  the 
duties  ^^not  only  for  the  navy  yard  in  the  city  of  Washington,  but  for  the  navy 
department,  under  the  direction  of  the  secretary  of  the  navy,  in  the  payment  of 
such  accounts  and  claims  as  the  secretary  may  direct."  These  duties  would 
not  have  been  so  specially  stated  in  this  act,  if  they  had  been  considered  by 
congress  as  coming  within  the  ordinary  duties  of  an  agent  for  the  navy  yard  at 
Washington,  under  the  act  of  1804.  But  independent  of  this  consideration,  it  is 
enough  to  know  that  the  duties  in  question  were  discharged  by  the  defendant, 
under  the  construction  given  to  the  law  by  the  secretary  of  the  navy. 

It  will  not  be  contended  that  one  secretary  of  a  department  has  not  the  same 
power  as  another  to  give  a  construction  to  an  act  which  relates  to  the  business 
of  his  department. 

A  practical  knowledge  of  any  one  of  the  ffreat  departments  of  the  government, 
must  convince  every  person  that  the  head  of  a  department,  in  the  distribution 
of  its  duties  and  responsibilities,  is  often  compelled  to  exercise  his  discretion. 
He  is  limited  in  the  exercise  of  his  powers  by  the  law,  but  it  does  not  follow  that 
he  must  show  a  statutory  provision  for  evezy  thing  he  does.  No  government 
could  be  administered  on  such  principles.  To  attempt  to  regulate  by  law  the 
minute  movements  of  every  part  of  the  complicated  machinery  of  government, 
would  evince  a  most  unpardonable  ignorance  of  the  subject.  Whilst  the  great 
outlines  of  its  movements  may  be  marked  out,  and  limitations  imposed  on  the 
exercise  of  its  powers;  there  are  numberless  things  which  must  be  done, 
^oi  *that  can  neither  be  anticipated  nor  defined;  and  which  are  essential  to 
-I  the  proper  action  of  the  government.  Hence,  of  necessity,  usages  have 
been  established  in  every  part  of  the  government,  which  have  become  a  kind  of 
common  law,  and  regulate  the  rights  and  duties  of  those  who  act  within  their 
respective  limits;  and  no  change  of  such  usages  can  have  a  retrospective  effect, 
but  must  be  limited  to  the  future. 

Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  construction  given  to  it,  and 
must  be  considered  binding  on  past  transactions. 

That  the  duties  in  question  were  discharged  by  the  defendant  during  office  hours, 
can  form  no  objection  to  the  compensation  claimed.  They  were  required  of 
him  by  the  head  of  the  department ;  and  being  a  subordinate,  he  had  no  discre- 
tion to  decline  the  labour  and  responsibility  thus  imposed.  dvlI  seeing  that  his 
resi>onsibility  would  be  greatly  increased,  and  perhaps  his  labour,  the  secretary 
of  the  navy  increases  his  compensation,  as  in  justice  he  was  bound  to  do. 

This  action  of  assumpsit  has  been  brought  by  the  government  to  recover  from 
the  defendant  the  exact  sum  which  in  equity  it  is  admitted  he  is  entitled  to  re- 
ceive for  valuable  services  rendered  to  the  public  in  a  subordinate  capacity, 
under  the  express  sanction  of  the  head  of  the  navy  department.  This  sum  or 
money  happens  to  be  in  the  hands  of  the  defendant ;  and  the  question  is,  whether 
he  shall,  under  the  circumstances,  be  required  to  surrender  it  to  the  government, 
and  then  petition  congress  on  the  subject.  A  simple  statement  of  the  case 
would  seem  to  render  proper  a  very  different  course. 

It  would  be  a  novel  principle  to  refuse  payment  to  the  subordinates  of  a  depart- 
ment, because  their  chief,  under  whose  direction  they  had  faithfully  served  the 
public,  had  given  an  erroneous  construction  to  the  law. 

The  secretary  of  the  navy,  in  authorizing  the  defendant  to  make  the  disburse- 
ments on  which  the  claim  for  compensation  is  founded,  did  not  transcend  those 
powers,  which,  under  the  circumstances  of  the  case,  he  might  well  exercise. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  county 
of  Washington,  in  the  district  of  Columbia. 

This  action  was  brought  on  the  14th  of  August,  1829,  in  the  ciiv 
cuit  court,  by  the  United  States,  to  recover  from  the  defendant  the 
sum  of  nine  hundred  and  eighty-eight  dollars  and  ninety-four  cents, 
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alleged  to  have  been  found  due  on  a  setdement  of  his  accounts  by 
the  accounting  officers  of  the  treasury  department 

The  case  was  tried  in  May,  1831,  and  a  verdict  and  judgment 
rendered  for  the  defendant;  to  reverse  which  judgment,  the  United 
States  prosecuted  this  writ  of  error. 

Before  the  verdict  was  given,  the  district  attorney  of  the 
^United  States  filed  the  following  bill  of  exceptions.  After  p. 
slating  that  the  United  States  gave  in  evidence  an  account  ^ 
against  the  defendant,  setded  at  the  treasury,  upon  which  they 
chimed  from  the  defendant  a  balance  of  nine  hundred  and  eighty- 
e^ht  dollars  and  ninety-four  cents,  with  interest  from  August  3d, 
1829,  the  bill  of  exceptions  proceeds : 

'^  The  defendant  then  examined  a  witness  to  prove  that  the  said 
defendant  was  a  clerk  in  the  navy  department,  at  an  annual  salary 
of  fourteen  hundred  dollars,  and  while  he  was  so  acting,  he  was  en- 
gaged and  acted  as  the  agent  for  the  payment  of  the  money  due  to 
Uie  navy  pensioners,  the  privateer  pensioners,  and  acted  also  as  a 
special  agent  for  the  navy  disbursements;  and  the  moneys  which 
were  appUed  to  the  use  of  those  objects  were  placed  in  his  hands  by 
the  government,  to  be  disbursed  by  him.  That  he  was  allowed  for 
his  services  in  the  payment  of  pensions,  the  annual  sum  of  two  hun- 
dred and  fiAy  dollars.  But  he  has  no  knowledge  that  any  annual 
sum  was  ever  allowed  him  for  his  services  as  a  special  agent  for  the 
navy  disbursements.  The  witness  stated  that  he  was  also  a  clerk  in 
the  navy  department,  and  was  in  the  habit  of  stating  the  defendant's 
accounts  as  special  agent;  and  he  knows  that  a  commission  of  one 
per  cent  was  always  idlowed  him,  to  his  knowledge,  for  ten  or  fifteen 
years  past,  until  the  setdement  of  the  present  account,  upon  his  dis- 
bursements as  special  agerit  for  the  navy  disbursements. 

"  The  witness  further  stated  that  the  services  of  this  special  agent, 
in  these  disbursements,  were  similar  to  those  performed  by  other  navy 
agents,  such  as  the  navy  agent  of  Boston,  &c.  That  they  amounted, 
during  the  period  that  ne  acted  as  agent  as  aforesaid,  to  from  fifty  to 
one  hundred  thousand  dollars  a  year;  that  the  defendant  gave  no 
bond  or  security,  to  his  knowledge,  for  the  performance  of  these 
duties. 

^^  The  defendant  then  gave  in  evidence  to  the  jury  the  certificate 
of  B.  W.  Crowninshield,  then  secretary  of  the  navy,  of  the  3d  May, 
1817,  and  his  account  against  the  United  States,  allowed  by  Smith 
Thompson,  then  secretary  of  the  navy. 

"iVotjy  Department^  May  3, 1817. 
**  George  Macdaniel,  as  agent  of  the  navy  pension  fund,  upon 
*all  expenditures  by  him  heretofore  made,  is  entiUed  to  the       r^g 
same  commissions  as  have  been  allowed  to  other  ageAts.  I- 

"  B.  W.  Crowninshield, 
"  Secretary  of  the  Navy. 
^^The  navy  pension  fund  to  Geoige  Macdaniel : 
^^  For  compensation  as  clerk  of  the  navy  pension  accounts,  from 
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the  let  of  July  to  the  Slst  of  December,  1818,  inclusive,  at  the  rate 
of  two  hundred  and  fifty  dollars  per  annum  $125  00. 

<'  Respectfully  submitted, 

"  G.  Macdaniel." 
^^  Upon  which  account  are  the  following  endorsements :  ^  To  be 
allowed, 

"  *  Smith  Thohpson. 
^^  ^  Received  payment  in  account, 

"*Q.  Macdaniel.' 

^^  The  defendant  set  up  against  the  claim  made  against  him  by  the 
Unit^  States,  in  this  case,  a  charge  for  a  commission  of  one  per 
cent,  as  special  agent  of  the  navy  department,  on  the  expenditure  of 
eleven  thousand  seven  hundred  and  eighty-nine  dollars  and  twenty 
cents,  amounting  to  one  hundred  and  seventeen  dollars  and  ei^ty- 
nine  cents,  and  a  like  commission  of  six  hundred  and  ninety-two 
dollars  and  thirty  cents,  upon  the  expenditure  of  sixty-nine  thousand 
two  hundred  and  twenty-nine  dollars  and  ninety-two  cents,  which 
commissions  had  been  disallowed  by  the  navy  department,  and  if 
now  disallowed  upon  this  trial,  would  leave  the  def^idant  indebted 
to  the  United  States  in  the  sum  of  eight  hundred  and  ten  dollars 
and  nineteen  cents,  exclusive  of  the  other  items  of  claim  made  against 
him  in  this  case. 

^^  The  witness  who  gave  testimony  for  the  defendant,  proved  that 
the  services  performed  by  the  defendant,  as  special  agent  as  aforesaid, 
were  performed  during  office  hours,  and  occupied  from  one-third  to 
one-fourth  of  his  time. 

*^  The  defendant  further  proved  that  witness  had  bad  occasion  in 
the  discharge  of  his  duties  in  the  fourth  auditor's  office,  to  examine 
the  accounts  of  defendant,  and  reported  the  accounts  in  question ; 
that  the  same  commission  was  claimed  by  defendant  in  these  accounts, 
as  had  been  chaiged  and  allowed  in  all  his  previous  accounts,  so  far 
•61  ^  witness  has  examined  them;  that  ^the  service  had  then 

^  been  rendered,  and  the  moneys  disbursed,  when  the  exception 
was  taken ;  that  witness  knows  tliat  the  accounts  of  public  disburse- 
ments, including  all  these  allowances  of  commissions  upon  disburse- 
ments, are  annually  submitted  to  congress,  and  inspected  by  a 
committee  specially  appointed  for  that  purpose;  that  said  committee 
attends  at  the  different  offices,  where  the  books  are  open  for  their 
inspection;  that  the  accounts  embracing  defendant's  claims  and 
allowances  are  regularly  so  submitted  and  inspected,  and  that  no 
objection,  as  witness  has  ever  heard,  was  taken  by  any  committee^ 
or  any  individual,  to  such  allowances,  until  defendant's  final  account, 
after  leaving  office,  was  settled  by  the  fourth  auditor.  Defendant 
promptly  paid  over  all  the  moneys  in  his  hands  when  the  amount 
was  aidjusted,  reserving  only  the  sums  claimed  by  him,  which  appear 
in  the  accounts  exhibited ;  and  if  the}''  are  allowed  him,  he  has  no 
public  money  in  his  hands. 

^'  Defendant  further  offered  in  evidence  a  report  from  tbit  «#cretary 
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of  the  treasury  to  congress,  Ist  March,  1831.    Doc.  126,  H.  R.  21&t 

Gong.  2d  Sess. 
^^  Upon  the  evidence  so  given  to  the  Jury,  the  counsel  for  the 

United  States  prayed  the  court  to  instruct  the  jury,  that  if  they  should 

believe  the  same  to  be  true,  that  still  the  defendant  had  no  right,  by 

law,  to  the  commissions  which  he  claims  in  this  case,  and  that,  as 

the  sum  so  charged  as  aforesaid,  as  commissions,  had  never  been 

allowed  to  him,  by  any  department  of  the  government,  it  was  not 

competent  for  the  jury  to  allow  them  upon  this  trial. 
"  Which  instruction  the  court  refused  to  give;  to  which  refusal 

the  United  States,  by  their  attomey,  excepted.'' 
The  account  exhibited  on  the  trial  bv  the  district  attomey  of  the 

United  States,  by  which  the  balance  alleged  to  be  due  was  shown, 

was  as  follows : 

To  balance  due  the  United  States  per  his  account 
current,  rendered  on  the  6th  June,  1829,        •  $;688  33 

This  sum  disallowed,  as  per  reconciling  statement  of 
his  navy  expenditure  account  herewith,        -        •  228 14 

Commission  on  sixty-nine  thousand  two  hundred  and 
twenty-nine  dollars  and   ninety  two  cents,   paid 
over  to  the  treasurer  of  the  United  States,  *at  one    r^ 
per  cent,  as  debited  in  his  account  as  late  special    ■- 
agent  of  the  navy  department,  mailed  A.    Re- 
corded on  the  6th  June,  1829.    Not  ^owed,  692  32 

Compensation  as  agent  for  paying  pensions  from  the 
1st  of  March  to  the  31st  of  May,  1829.  Not 
allowed, 62  60 

Error  in  statement  No.  141,  (previous  report)  in  pay- 
ments of  Fall's  pension,    ..-•-•  600 

^1,677  29 
By  this  sum  deposited  to  the  credit  of  the  treasurer 
of  the  United  States,  the  3d  of  August,  1829,  •     688  33 

Balance  due  the  United  States,  by  statement  ex- 
amined by  comptroller,  12th  of  August,  1829,  -      988  96 

Thoikas  H.  Giluss,  Act.  iih  AwL 

The  case  was  argued  by  Mr.  Taney,  attorney-general,  for  the 
Unit^  States;  and  by  Mr.  Coxe  and  Mr.  Jones,  for  the  defendant 

For  the  United  States  it  was  contended,  that  the  defendant  was 
not  entitled  to  the  commiEeions  claimed  by  him  and  mentioned  in 
the  bill  of  exceptions. 

The  attorney-general  stated  that  the  question  presented  in  the  case 
was,  whetlier  the  defendant  was  entitled  to  commissions  on  pay- 
ments  made  by  him  for  navy  purposes. 

The  navy  agents,  although  not  established  by  any  particular  law, 
have  been  recognized  in  various  acts  of  congress.  Their  duties  are 
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well  known  and  ascertained.  There  are  navy  agents  at  each  navy 
yard,  and  there  are  navy  agents  who  are  not  permanent.  There  is 
also  an  agent  at  the  navy  department  to  settle  accounts  not  properly 
oelonging  to  other  navy  agents.  Mr.  Macdaniel  was  employed  as 
the  permanent  navy  agent  at  Washington ;  and  also  as  the  special 
agent  of  the  department. 
A  reference  to  the  accounts  in  the  record  will  show  that  he  made 

Kyments  for  sloops  of  war,  ship  houses,  and  for  the  marine  corps, 
making  these  payments,  he  performed  Juties  which  properly 
^rn       belonged  to  permanent  navy  agents,  and  for  ^which  they 

J  were  entitled  to  be  paid.  The  question  then  is,  whether  he 
is  entitled  to  commissions  on  the  disbursements  of  money,  which 
properly  belonged  to  the  duties  of  other  agents. 

By  the  act  of  congress  of  22d  March,  1804,  3  Laws  U.  S.  619, 
the  commandant  of  the  navy  yard  at  Washington  was  required  to 
perform  all  the  duties  which  have  been  performed  by  the  defendant 
m  error. 

This  continued  to  be  the  law  until  July  10^  1832,  when  congress 
passed  an  act  repealing  the  provisions  assigning  the  duties  of  navy 
agents  to  the  commandant  of  the  navy  yard,  and  authorizing  the 
appointment  of  a  permanent  navy  agent  The  act  of  1809,  4  Laws 
U.  S.  221,  did  not  embrace  the  navy  yard  at  Washington. 

Capt  Tingey  was  for  many  years  the  commandant  of  that  navy 
yard ;  but  he  did  none  of  the  duties  assigned  to  him  by  the  act  of 
1804 :  those  duties  were  performed  by  the  defendant.  The  case 
then  was  that  of  an  officer  of  the  United  States,  on  whom  duties 
were  specially  imposed,  omitting  to  comply  with  them,  and  those 
duties  executed  by  another  person,  who  had  no  authority  under  any 
law  to  perform  them.  AH  the  allowances,  therefore,  made  to  him 
for  commissions  on  disbursements,  as  all  his  disbursements  were 
such  as  ought  to  have  been  made  by  the  commandant  of  the  navy 
yard,  were  in  violation  of  the  act  of  1804.  These  allowances  have 
been  made  by  a  mistake  of  the  law,  and  cannot  be  setoff.  Can  the 
head  of  the  navy  department,  by  allowing  payments  not  authorized 
by  law,  or  by  one  not  entrusted  and  directed  by  law  to  make  them, 
authorize  a  compensation  for  them?    This  is  denied. 

The  first  question  to  be  decided  by  the  court  is,  what  is  the  true 
construction  of  the  act  of  1804?  The  second  is  how  far  the  navy 
department  can  authorize  the  allowance  of  commissions,  if  they  are 
not  within  the  provisions  of  that  act? 

The  language  of  the  act  of  1804  is  such  as  to  show  clearly  that 
all  the  payments  to  be  made  at  the  navy  department,  which  were 
made  by  the  defendant,  were  to  be  made  by  the  commandant  of  the 
navy  yard.  For  this  purpose  that  office  was  created  and  the  officer 
appointed. 

When  the  law  has  fixed  and  established  the  duties  of  an  officer, 
g^l       another  person,  or  another  officer,  cannot  be  chaiged  *with 

-I  them.  When  duties  are  not  defined,  and  when  any  one 
has  an  appointment  in  a  department,  the  officer  at  the  head  of  the 
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depaitmeot  may  enlaige  the  duties  of  the  subordinate,  and  they 
must  be  executed.    If  these  are  extra  duties,  or  new  duties,  it  does 
not  foUow  that  any  additional  compensation  is  to  be  made.    The 
decision  of  the  head  of  the  department  is  conciu^ve  on  this  subject. 

But  the  case  before  the  court  is  not  that  of  enlarging  duties,  or  of 
calling  for  the  performance  of  new  ones,  for  which  no  officer  has 
been  appointed;  it  is  that  of  giving  duties  to  one,  when  another  is 
the  proper  officer  assigned  by  law  to  do  them.  The  right  to  do  this 
is  denied.  When  the  law  is  silent,  the  department  may  sanction  an 
allowance,  but  when  the  law  expressly  provides  for  the  service,  no 
usages,  no  direction  can  be  set  up  to  control  the  law.  It  is  precisely 
the  same  case  in  principle  as  if  it  had  said  the  duties  shall  not  be 
performed  by  any  other. 

It  is  admitted  that  if  the  usage  can  sanction  the  allowance  claimed 
by  the  defendant,  it  is  sustained ;  but  it  is  denied  that  usage  is  of  any 
value  when  it  is  in  direct  violation  of  law.  As  to  the  suggestion, 
that  if  the  allowances  which  have  been  made  to  the  defendant  in  ac- 
counts finally  setded  at  the  treasury  were  made  in  violation  of  law, 
then  the  same  should  be  reimbursed  to  the  United  States,  the  answer 
is,  that  the  accounts,  having  been  adjusted,  are  finally  disposed  of. 
The  accounting  officers  of  the  treasury  act  judicially  upon  accounts 
submitted  to  them,  and  no  claim  can  be  made  for  the  repayment  of 
allowances  made  by  them  in  accounts  which  have  been  finally  dis- 
posed of  by  them. 

Mr.  Coxe  and  Mr.  Jones,  for  the  defendant  in  error. 

They  denied  that  by  the  act  of  1804  the  duties  performed  by  the 
defendant  were  assigned  to  the  commandant  of  the  navy  yard  at 
Washington.  He  was  by  that  act  made  the  navy  agent  at  that  navy 
yardj  but  he  was  not  authorized  to  make,  nor  did  he  ever  make 
payments  from  the  navy  department  The  words  of  the  act  are 
^  agent  of  the  department,"  not  navy  agent  The  duties  of  the  navy 
agent  are  not  defined,  and  must  necessarily  rest  in  a  great  degree  on 
the  discretion  of  the  ^secretary.  Mr.  Macdaniel  has  for  twelve  r^^^Q 
years  been  the  agent  for  these  payments,  and  he  has  been  so  ^ 
under  the  uniform  construction  of  that  law  which  is  now  contended 
for  in  his  favour.  If  be  was  not  a  clerk  in  the  navy  department, 
the  duties  performed  by  him,  for  which  the  commissions  are 
claimed,  did  not  appertain  to  those  of  any  other  officer.  The  allow- 
ances made  to  him  have  appeared  in  accounts  which  have  passed 
under  the  scrutiny  of  a  committee  of  congress  without  exception,  and 
they  have  been  sanctioned  bv  every  secretary  of  the  navy  while  he 
performed  the  duties  for  which  they  are  claimed. 

The  account  of  the  defendant  does  not  show  any  expenditures  at 
the  navy  yard  of  Washington.  It  shows  miscellaneous  disburse- 
ments in  various  parts  of  the  United  States,  and  this  under  the  im- 
«iiediate  directions  of  the  secretary  here,  and  done  as  a  special  agent, 
out  of  the  ordinary  duties  of  the  local  navy  agents. 

The  long  usage  should  setde  the  construction  of  the  law  if  it  was 
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doubtful ;  and  the  objection  to  pay  for  services  rendered  under  this 
long  secured  construction,  is  founded  on  no  principles  of  justice.  It 
was  for  the  head  of  the  department  to  ascertain  what  the  law  was> 
and  his  construction  of  it  should  prevail;  most  certainly  in  favour  of 
services  performed  under  his  directions,  and  with  the  anticipation  of 
a  compensation  for  them,  derived  from  the  uninterrupted  usages  of 
the  department 

Mr.  Justice  M'Lban  delivered  the  opinion  of  the  court 

A  writ  of  error  is  prosecuted  in  this  case,  by  the  United  States,  to 
recover  a  judgment  of  the  circuit  court  for  the  district  of  Columbia. 

The  action  was  brought  by  the  government  to  recover  from  the 
defendant  a  balance  charged  against  him,  on  the  books  of  the 
treasury  depaitm^t,  amounting  to  the  sum  of  nine  hundred  and 
eighty-eight  dollars  ninety-four  cents. 

In  his  defence,  the  defendant  proved  that  he  was  a  clerk  in  the 
navy  department,  upon  an  annual  salaiy  of  fourteen  hundred  dollars ; 
and  that  he  also  acted  as  the  agent  for  the  payment  of  the  moneys 
due  to  the  navy  pensioners,  £e  privateer  pensioners,  and  for  the 
^111  ^^^^  disbursements.  That  the  moneys  ^appUed  to  the  use 
-I  of  these  objects,  were  placed  in  his  hands  by  the  government 
That  he  received  the  annual  sum  of  two  hundred  and  fifty  doUais, 
for  his  services,  in  the  payment  of  pensioners;  but  that  for  ten  or 
fifteen  years,  he  received  one  per  cent  on  moneys  paid  by  him  for 
navy  disbursements. 

That  these  disbursements  amounted  to  from  the  sum  of  fifty  to  a 
hundred  thousand  dollars  a  year,  and  that  no  security  was  required 
from  bini.  He  claimed  the  usual  allowance  of  one  per  cent,  upon 
certain  sums  of  money,  disbursed  by  him,  which  had  been  rejected 
by  the  treasury  officeis,  but  which,  if  allowed,  would  show  that  he 
was  not  indebted  to  the  government 

Upon  this  state  of  fiicts,  the  attorney  for  the  United  States  prayed 
the  court  to  instruct  the  jury,  that  if  they  should  believe  the  same  to 
be  true,  that  still  the  defendant  Jiad  no  right  by  law  to  the  commis- 
sions which  he  claims,  as  the  sum  chaiged  had  never  been  allowed 
to  him  by  any  department  of  the  government;  and  that  it  was  not 
in  the  power  of  the  jury  to  allow  the  commissions  on  the  trial.  But 
the  court  refused  to  give  the  instructions,  and  a  bill  of  exceptions 
was  taken. 

Two  questions  are  made  by  the  bill  of  exceptions,  for  the  decision 
of  this  court 

1.  Whether  the  defendant  has  a  right  to  compensation  for  the  ser- 
vices cbaiged. 

2.  Whether,  if  such  right  existed,  it  should  have  been  allowed  on 
the  trial,  as  the  proper  department  bad  decided  against  it 

As  to  the  second  ground,  it  may  be  proper  to  remark,  that  the  re* 
jection  of  the  claim  of  the  defendant  by  the  treasury  department, 
formed  no  objection  to  the  admission  of  it  by  the  court,  as  evidence 
of  ofifset  to  the  jury.    Had  the  claim  never  been  presented  to  the 
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department  for  i^l^^i^c®)  i^  would  not  have  been  admitted  as  evi« 
dence  by  the  courL  But,  as  it  had  been  made  out  in  form,  and 
presented  to  the  proper  accounting  officer,  and  was  rejected,  the 
circuit  court  did  right  in  submitting  it  to  the  jury ;  if  the  claim  was 
considered  to  be  equitable. 

On  the  part  of  the  govemment,  it  is  contended  that,  in  a  case  like 
the  present,  the  court,  in  admitting  evidence  of  offset  against  the 
claim  of  the  government,  is  limited,  not  only  to  ^such  item^     ^.^m 
as  were  exhibited  to  the  author,  but  to  such  as  were  strictly     I- 
legal,  and  which  he  should  have  allowed. 

This  limitation  on  the  power  of  the  court  cannot  be  sanctioned. 
It  is  admitted,  that  a  claim  which  requires  legislative  sanction,  is  not 
a  proper  oi&et,  either  before  the  treasury  officers  or  the  court  But 
there  may  be  cases,  in  which,  the  service  having  been  rendered,  a 
compensation  may  be  made  within  the  discretion  of  the  head  of  the 
department ;  and  in  such  cases,  the  court  and  jury  will  do,  not  what 
an  auditor  was  authorized  to  do,  but  what  the  bead  of  the  depart- 
ment should  have  done,  in  sanctioning  an  equitable  allowance. 

It  being  clear,  that  the  circuit  court  did  not  err,  in  allowing  the 
offset  of  the  defendant,  if  he  had  a  right  to  compensation  for  the  ser- 
vices rendered,  the  validity  of  this  right  will  be  the  next  point  for 
inquiry. 

On  the  part  of  the  govemment  it  is  contended,  that  the  head  of  a 
department  may  vary  the  duties  of  the  clerks  in  his  department,  so 
as  to  give  despatch  and  regularity  to  the  general  business  of  the  office ; 
but  that  by  such  changes,  no  clerk  or  other  officer  of  the  department 
has  a  right  to  an  increase  of  compensation.  That  it  appears  in 
the  present  case  there  was  no  increase  of  labour,  as  to  time;  as  the 
services  for  which  compensation  is  charged  were  rendered  during 
office  hours.  And  it  is  also  insisted,  that  the  duties  disch^ed  be- 
longed to  another  officer  of  the  govemment;  and  that  it  is  not  com- 
petent for  any  officer  of  the  government,  even  the  president  himself, 
to  take  from  one  officer  certain  duties  which  the  law  has  devolved 
upon  him,  and  require  another  to  discharge  them. 

By  the  act  of  27th  March,  1804,  the  president  was  authorized  to 
'^attach  to  the  navy  yard  at  Washington  city,  and  to  frigates  aiid 
other  vessels,  laid  up  in  ordinary  in  the  eastern  branch,  a  captain  of 
the  navy,  who  shall  have  the  general  care  and  superintendence  of 
the  same,  and  shall  perform  the  duties  of  agent  to  the  navy  depart- 
ment" 

Under  this  law,  the  attorney-general  contends  it  was  the  duty  of 
the  commandant  at  the  navy  yard  to  make  the  disbursements  which 
were  made  by  die  defendant;  and  consequendy,  no  compensation 
for  such  services  can  be  allowed  to  the  defendant 

^Whatever  may  now  be  the  constnicdon  of  this  act,  as  it  re-     p^o 
gards  the  dudes  of  the  commandant,  it  appears  he  was  not     L 
required  to  make  the  disbursements  which  were  made  by  the  de* 
fendant;  and  consequendy  they  could  not  have  been  considered,  at 
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that  time,  as  forming  a  part  of  the  duties  of  commander  of  the  navy 
yard. 

By  the  act  of  the  10th  July,  1832,  congress  authorized  the  appoint- 
ment of  a  separate  and  permanent  agent  at  Washington,  who  shall 
be  entided  "  to  the  same  compensation,  and  under  the  same  respon- 
sibilities, and  to  be  governed  by  the  same  laws  and  regulations  whjch 
now  are,  or  may  hereafter  be  adopted  for  other  navy  agents;"  and 
it  is  made  his  ^'  duty  to  act  as  agent  not  only  for  the  navy  yard  in 
the  city  of  Washington,  but  for  the  navy  department,  under  the 
direction  of  the  secretary  thereof,  in  the  payment  of  such  accounts 
and  claims  as  the  secretary  may  direcL" 

By  this  act,  that  part  of  the  act  of  1804  which  required  the  com- 
mander of  the  navy  yard  at  the  city  of  Washington  to  act  as  agent, 
is  repealed. 

Until  the  defendant  was  removed  from  office,  in  1829,  he  con- 
tinued to  discharge  the  duties  as  special  agent  for  the  navy  disburse- 
ments. B  ut  after  that  period,  it  is  stated  that  a  new  construction  of  the 
act  of  1804  being  given,  those  duties  were  required  to  be  performed 
by  the  commander  of  the  navy  yard,  who  continued  to  discharge 
them,  until  an  agent  was  appointed  under  the  act  of  the  last  session. 

Until  this  time,  the  act  of  1804  seems  never  to  have  been  con- 
strued, by  the  head  of  the  navy  department,  as  providing  for  the 
epecial  services  performed  by  the  defendant ;  and  it  would  seem  from 
the  provision  of  the  late  act,  which  requires  the  agent  to  act,  not  only 
for  the  navy  yard,  but  for  the  navy  department,  and  to  ^'  pay  such 
accounts  and  claims  as  the  secretary  may  direct,"  that  the  former 
construction  was  correct  ;•  and  the  court  are  of  this  opinion.  These 
duties  would  not  have  been  so  specially  stated  in  the  act  of  last 
session,  if  they  had  been  considered  by  congress  as  coming  within 
the  ordinary  duties  of  an  agent  for  the  navy  yard.  But,  independent 
14*1  ^^  ^^^  consideration,  it  is  enough  to  know  that  the  ^duties  in 
-'  question  were  discharged  by  the  defendant,  under  the  con- 
struction given  to  the  law  by  the  secretary  of  the  navy. 

It  will  not  be  contended  that  one  secretary  has  not  the  same  power 
as  another,  to  give  a  construction  to  an  act  which  relates  to  the 
business  of  the  department.  And  no  case  could  better  illustrate  the 
propriety  and  justice  of  this  rule,  than  the  one  now  under  consideration. 

The  defendant  having  acted  as  agent  for  navy  disbursements  for  a 
great  number  of  years,  under  different  secretaries,  and  having  uniformly 
received  one  per  cent.,  on  the  sums  paid,  as  his  compensation,  he 
continues  to  discharge  the  duties  and  receive  the  compensation,  until 
a  new  head  of  the  department  gives  a  different  construction  of  the 
act  of  1804,  by  which  these  duties  are  transferred  to  the  commander 
of  the  navy  yard.  By  this  new  construction,  whether  right  or  wrong, 
no  injustice  is  done  to  the  defendant,  provided  he  shall  be  paid  for 
services  rendered  under  the  former  construction  of  the  same  act  But 
such  compensation  has  been  refused  him. 

It  is  insisted  that  as  there  was  no  law  which  authorized  the  ap- 
pointment of  the  defendant,  his  services  can  constitute  no  legal  claim 
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for  compensation,  though  it  might  authorize  the  equitable  interposi- 
tion of  the  legislature.  That  usage,  without  law  or  against  law,  can 
never  lay  the  foundation  of  a  legal  claim,  and  none  other  can  be  set 
off  against  a  demand  by  the  government. 

A  practical  knowledge  of  the  action  of  any  one  of  the  great  de- 
partments of  the  government,  must  convince  every  person  that  the 
Lead  of  a  department,  in  the  distribution  of  its  duties  and  responsi- 
bilities, is  often  compelled  to  exercise  his  discretion.  He  is  limited 
in  the  exercise  of  his  powers  by  the  law ;  but  it  does  not  follow  that 
he  must  show  a  statutory  provision  for  every  thing  he  does.  No 
government  could  be  administered  on  such  principles.  To  attempt 
to  regulate,  by  law,  the  minute  movements  of  every  part  of  the 
complicated  machinery  of  government  would  evince  a  most  unpar- 
donable ignorance  on  the  subject  Whilst  the  great  outlines  of  its 
movements  may  be  marked  out,  and  limitations  imposed  on  the 
exercise  of  its  powers,  there  are  numberless  things  which  must  be 
done,  that  *can  neither  be  anticipated  nor  defined,  and  which  r^^  ^ 
are  essential  to  the  proper  action  of  the  government  Hence,  ^ ' 
of  necessity,  usages  have  been  established  in  eveiy  department 
of  the  government,  which  have  become  a  kind  of  common  law,  and 
regulate  the  rights  and  duties  of  those  who  act  within  their  respective 
limits.  And  no  change  of  such  usages  can  have  a  retrospective 
effect,  but  must  be  limited  to  the  future. 

Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  construction 
given  to  it ;  and  must  be  considered  binding  on  past  transactions. 

That  the  duties  in  question  were  dischaiged  by  the  defendant 
during  office  hours,  can  form  no  objection  to  the  compensation 
claimed.  They  were  required  of  him  by  the  head  of  the  depart- 
ment, and,  being  a  subordinate,  he  had  no  discretion  to  decline  the 
labour  and  responsibility  thus  imposed.  But  seeing  that  his  respon- 
sibility would  be  greatly  increased,  and  perhaps  his  labour,  the  secre- 
tary of  the  navy  increases  his  compensation,  as  in  justice  he  was 
bound  to  do. 

In  discharging  the  ordinary  duties  of  clerk,  the  compensation  of 
the  defendant  was  fixed  at  fourteen  hundred  dollars;  but  when  the 
duties  of  agent  for  navy  disbursements  were  superadded  to  those  of 
clerk,  there  is  an  adequate  augmentation  of  pay  given  to  him.  Is 
there  any  thing  unreasonable  or  unjust  in  this? 

But  it  is  said  there  was  no  law  authorizing  such  an  officer  to  be 
appointed. 

That  tbe  duties  performed  by'the  defendant  were  necessary  for  the 
public  service,  has  not  been  denied;  nor  is  it  pretended  that  the 
commissions  allowed  him,  were  higher  than  the  amount  paid  for 
similar  services  elsewhere.  The  payments  by  him  were  legal,  and 
being  made  under  the  immediate  direction  of  the  secretary  of  the 
navy,  errors  were  avoided  which  might  have  occurred  under  other 
circumstances. 

It  must  be  admitted  that  there  was  no  law  authorizing  the  appoint- 
ment of  the  defendant,  nor  was  it  considered  necessary  that  there 
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should  be  a  special  statutory  provision  on  the  subject  For  the  con- 
venience of  the  officers  of  the  navy  and  others  who  were  engaged  in 
the  service  of  the  department,  certain  disbursements  became  neces- 
*161  ^^9  ^^^  ^  ^^  ^^^'  ^^i^ly  authorized  the  appointment 
^  of  an  agent  for  this  purpose,  they  were  required  to  be  made 
by  a  clerk. 

In  this  maimer  were  these  payments  made  for  fifteen  years,  under 
different  secretaries  of  the  navy,  and  the  same  rate  of  compensation, 
as  now  claimed,  was  allowed.  The  charge  was  sanctioned  by  the 
accounting  officers  of  the  treasury  department,  and  no  objection  was 
ever  made  to  it  by  the  committees  of  congress,  who  annually  in- 
spected the  books  of  the  department. 

It  would  seem,  therefore,  whether  the  claim  of  the  defendant  be 
varied  in  reference  to  the  services  performed  or  to  the  long  sanction 
which  has  been  given  to  them  by  the  navy  and  treasury  departments, 
its  justice  is  unquestionable.  The  government  does  not  deny  the 
performance  of  the  services  by  the  defendant,  nor  that  they  do  in 
equity  entitle  him  to  compensation ;  but,  as  his  appointment  was 
without  l^;al  authority,  it  is  insisted  he  can  obtain  compensation  only 
by  explication  to  congress. 

An  action  of  assumpsit  has  been  brought  bv  the  government  to 
recover  from  the  defendant  ttie  exact  sum,  which,  in  equity,  it  is  ad- 
mitted he  19  entitled  to  receive,  for  valuable  services  rendered  to  the 
Eublic,  in  a  subordinate  capacity,  under  the  express  sanction  of  the 
ead  of  the  navy  department  This  sum  of  money  happens  to  be 
in  the  hands  of  the  defendant,  and  the  question  is  whether  he  shall, 
under  the  circumstances,  be  required  to  surrender  it  to  the  govem- 
ment,  and  then  petition  congress  on  the  subject 

A  simple  statement  of  the  case  would  seem  to  render  proper  a  very 
different  course. 

If  some  legal  provision  be  necessary  to  sanction  the  payment  of 
the  compensation  chaiged,  application  should  be  made  to  congress 
by  the  head  of  the  department,  who  required  the  service  and  pro- 
mised the  compensation.  But  no  such  provision  is  necessary.  For 
more  than  fifteen  years  the  claim  has  been  paid  for  similar  services, 
and  it  is  now  too  late  to  withhold  it  for  services  actually  rendered. 
It  would  be  a  novel  principle  to  refuse  payment  to  the  subordinates 
of  a  department,  because  their  chief,  under  whose  direction  they  had 
faithfully  served  the  public,  had  mistaken  his  own  powers,  and  had 
*171  ^^^^  ^^  ^erroneous  construction  of  the  law.  But  the  case 
-'  under  consideration  is  stronger  than  this.  It  is  not  a  case 
where  payment  for  services  is  demanded,  but  where  the  government 
seeks  to  recover  money  from  the  defendant,  to  which  he  is  equitably 
entitled  for  services  rendered.  This  court  cannot  see  any  right,  either 
legal  or  equitable,  in  the  government,  to  the  sum  of  money  for  the 
recovery  of  which  this  action  was  brought  They  think  that  the 
secretary  of  the  navy,  in  authorizing  the  defendant  to  make  the  dis- 
bursements, on  which  the  claim  for  compensation  is  founded,  did  not 
transcend  those  powers  which,  under  the  circumstances  of  the  case, 
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he  might  well  exercise.  And  they  therefore  think  that  the  circuit 
tourt  did  not  err  in  refusing  to  give  the  instructions  to  the  jury  as 
prayed  by  the  attorney  of  the  United  States.  The  judgment  of  the 
circuit  court  is  therefore  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of 
Columbia,  holden  in  and  for  the  county  of  Washington,  and  was 
aigued  by  counsel:  on  consideration  whereof,  it  is  ordered  and 
adjudged  by  this  court,  that  the  iudgment  of  the  said  circuit  cour 
in  this  cause  be,  and  the  same  is  hereby  affirmed. 

Vol  VIL— B  13 
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•The  United  States,  plaintiffs  in  error,  v.  Eleazar  W 

Ripley. 

The  United  States  brought  an  action  against  General  Ripley  for  a  certain  amount 
of  public  money  he  had,  as  was  alleged,  failed  to  account  for  and  pay  over  as 
the  law  required.  The  defendant  was  in  the  service  of  the  United  States  from 
1812  to  1817 ;  and  was  promoted  at  different  periods,  until  he  resigned  his  com- 
mission as  major-j^enoral  by  brevet  in  the  latter  year.  During  tnis  period  ho 
rendered  distinguished  and  active  military  services  to  his  country,  and  received 
the  pay  and  emoluments  to  which  his  rank  entitled  him,  under  the  law  and 
regulations  applicable  thereto.  Large  sums  of  moneys  passed  through  his 
hands,  and  were  disbursed  by  him  for  the  supplies  of  the  troops  under  his  com- 
mand. He  claimed  a  commission  on  these  sums,  and  offered  evidence  to  prove 
that  similar  allowances  had  been  made  to  others.  He  also  clamticd  extra  pay 
or  compensation  for  services  performed  by  him,  not  within  the  line  of  his  duty, 
in  preparing  plans  of  fortifications,  and  for  procuring  and  forwarding  supplies 
of  provisions,  &c.,  to  troops  of  the  United  States,  beyond  his  military  command. 
These  claims  were  resisted  by  the  United  States  on  the  ground  that  no  other 
compensation  could  bo  allowed  to  him  than  such  as  was  mentioned  or  defined 
by  the  laws  of  the  United  States,  by  instructions  of  the  president,  or  by  the  legal 
regulations  of  the  war  departftient. 

It  is  presumed  that  every  person  who  has  been  engaged  in  the  public  service  has 
received  the  compensation  allowed  by  law,  until  the  contrary  appear.  The 
amount  of  compensation  in  the  military  service  may  depend,  in  some  degree, 
on  the  regulations  of  the  war  department ;  but  such  regulations  must  be  uni- 
form, and  applicable  to  all  ofiicers  under  the  same  circumstances. 

If  the  oisbursements.  for  which  compensation  is  claimed,  were  not  such  as  were 
ordinarily  attached  to  the  duties  of  the  officer,  the  fact  should  be  stated :  and 
also  that  the  service  was  performed  under  the  sanction  of  the  governments  or 
under  such  circumstances  as  rendered  the  extra  labour  and  responsibility 
assumed  in  performing  it  necessary. 

Should  the  accounting  officer  of  the  treasury  refuse  to  allow  an  officer  the  esta- 
blished compensation  which  belongs  to  his  station,  the  claim  having  been 
rejected  by  the  proper  department,  snould,  unquestionabljr,  be  allowed  by  way 
of  set-off  to  the  demand  of  the  government  by  a  court  and  jury. 

And  it  is  equally  clear,  that  an  equitable  allowance  should  be  made  in  the  same 
manner  for  extra  services  performed  by  an  officer  which  did  not  come  within 
the  line  of  his  official  duty,  and  which  had  been  performed  under  the  sanction 
r*19  ^^  ^^^  government,  or  under  circumstances  of  peculiar  ^emergency.  In 
*■  such  a  case  the  compensation  should  be  graduated  by  the  amount  paid 
for  like  services  under  similar  circumstances.  Usage  maybe  safely  relied  upon 
in  such  cases,  as  fixing  a  just  compensation. 

However  valuable  the  plans  for  fortifications,  prepared  by  a  public  officer,  may 
have  been,  unless  they  were  prepared  at  the  request  of  the  government,  or  were 
indispensable  to  the  public  service,  as  a  matter  of  right,  a  compensation  for  them 
cannot  be  claimed. 

The  claims  of  compensation  set  up  in  this  case,  must  be  brought  within  the  esta- 
blished rules  on  the  subject,  before  they  can  receive  judicial  sanction. 

ERROR  from  the  district  court  of  the  eastern  district  of  Louisiana. 

In  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  the  United  States,  on  the  7th  of  September,  1822,  insti- 
tuted proceedings  by  two  petitions,  claiming  in  one,  "the  sum  of 
thirteen  thousand  one  hundred  and  sixty-three  dollars,  and  ten  cents, 
as  due  by  Eleazar  W.  Ripley,  late  major-general  in  the  army  of  the 
United  States,  which,  on  the  9th  day  of  April,  1821,  at  the  treasury 
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department,  was  found  against  him,  on  a  statement  and  settlement 
of  his  account ;''  and  claiming  in  the  other,  "  the  sum  of  four  thou- 
sand one  hundred  and  fifiy-four  dollars  and  ninety-five  cents,  which, 
on  the  5th  day  of  May,  1821,  at  the  treasury  department,  was  found 
against  him  on  the  settlement  and  statement  of  his  account" 

To  that  petition  the  defendant  pleaded  that  he  was  not  indebted 
to  the  United  States;  and  the  case  was  afterwards,  on  the  28th  of 
May,  1830,  submitted  to  a  juiy^  &nd  a  verdict  was  found  for  the 
defendant  In  the  following  terms.  ^^  Verdict  for  the  defendant  as 
follows: 

"  Amount  of  his  account,  less  $500  lust,     -        -        $13,060  22 
'<  Extra  services  at  Washington,         -        -        -  2,000  00 


$15,060  22 
"  Deducting  therefrom  balance  due  the  United  States,    11,929  32 

$3,140  90 
"A.  Charbonnet. 

«  New  Orleans,  29^A  of  May,  1830." 

Upon  the  verdict,  the  court  ordered  that  the  United  States 
^take  nothing  by  th^ir  petitions :  and  the  United  States  prose-  p^on 
cuted  this  writ  of  error.  ^ 

On  the  trial  of  the  cause,  the  district  attorney  of  the  United  States 
look  the  following  bills  of  exceptions. 

^'  Be  it  remembered,  that  on  this  28th  day  of  May,  1830,  on  the 
trial  of  this  cause,  the  defendant  offered  the  following  testimony : 
The  defendant  entered  in  the  army  of  the  United  States  in  the  year 
1812,  as  a  lieutenant-colonel;  was  promoted  at  different  periods 
until  he  attained  the  rank  of  major-general  by  brevet,  which  rank  he 
held  until  the  day  of  his  resignation  of  his  commission,  in  the  year 
1817.  During  this  interval  the  defendant  was  engaged  in  active 
service,  and  received  the  pay  and  emoluments  to  which  his  rank 
entided  him,  under  the  laws  of  the  United  States,  and  the  regula- 
tions of  the  president  of  the  United  States,  and  of  the  department  of 
war.  Laige  sums  of  money  passed  through  his  hands,  and  were 
passed  over  by  him  to  various  officers  in  the  army  under  his  com- 
mand, and  to  others  who  have  been  appointed  by  him  to  act  as  such, 
or  were  disbursed  by  him  for  the  supplies  of  the  troops  by  him  com- 
manded. He  claimed  to  be  allowed  a  commission  on  these  disburse- 
ments, and  offered  evidence  to  prove  that  similar  allowances  had 
been  made  to  other  officers  of  the  line  of  the  army,  who  had  been 
charged  with  the  disbursements  of  public  moneys ;  and  also  offered 
evidence  toprove  what  would  be  a  fair  rate  of  compensation  for  such 
services.  The  defendant  also  claimed  an  allowance  of  extra  pay  or 
compensation  for  services  performed  by  him,  not  within  the  line  of 
his  duty,  in  preparing  plans  for  fortifications,  and  for  procuring  and 
forwarding  supplies  of  provisions,  &c.,  to  troops  of  the  United  States, 
beyond  the  limits  of  his  miUtary  command,  and  offered  testimony  to 
prove  the  value  of  said  services.    To  the  introduction  of  all  which 
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testimony,  tbe  attorney  for  the  United  States  objected,  on  the  ground 
that  no  other  or  foirther  compensation  could  be  allowed  for  disbuisc- 
ments  made,  or  extra  services  rendered,  as  aforesaid,  tlian  such  as 
were  sanctioned  or  defined  by  tbe  laws  of  the  United  States,  by  in- 
structions of  the  president  of  the  United  States,  or  by  regulations  of 
the  war  department,  legally  made.  But  the  court  overruled  the  ob- 
jection and  admitted  the  testimony." 


♦21] 


^'  ♦And  be  it  further  remembered,  that  on  the  trial  of  this 


cause,  the  testimony  in  the  case  having  been  closed,  the  at- 
torney of  the  United  States  prayed  the  court  to  instruct  the  jury  that 
no  allowance  in  the  form  of  commissions  or  otherwise,  for  moneys 
disbufsed,  as  aforesaid,  or  extra  compensation  for  services  rendered 
under  the  circumstances  hereinbefore  stated,  could  be  admitted  as  a 
legal  and  equitable  set-off  against  the  claims  of  the  United  States ; 
other  than  such  as  were  sanctioned  and  defined  by  the  laws  of  the 
United  States,  by  instructions  of  the  president  of  the  United  States, 
or  by  regulations  of  the  department  of  war,  legally  made.  But  the 
court  refused  so  to  instruct  the  jury,  but  stated  to  them  that  the  de- 
fendant was  entitled  to  credit  for  commissions  on  disbursements,  and 
allowances  for  extra  services,  and  that  they  must  judge  of  the  rate 
and  extent  of  such  commissions." 

The  case  was  argued,  for  the  plaintiffs  in  error,  by  Mr.  Taney, 
attorney-general  of  the  United  States;  no  counsel  appeared  for  the 
defendant  in  error. 

For  the  United  States,  it  was  contended,  that  from  the  bill  of  ex- 
ceptions and  the  verdict  of  the  jury,  it  appeared  that  some  of  the 
services  for  which  extra  compensation  was  claimed  were  rendered  by 
general  Ripley  in  the  line  of  his  duty,  and  that  it  did  not  appear 
that  others  were  so  performed,  but  the  government  had  the  advantages 
of  the  services.  The  receiving  and  paying  money  for  which  com- 
missions are  claimed,  were  of  the  former  description,  and  are  not 
represented  otherwise.  Other  chaiges  are  made  on  the  allegation 
that  they  are  for  services  out  of,  or  beyond  his  duty. 

The  question  to  be  decided  by  the  court,  depends  upon  the  fourth 
section  of  the  act  of  congress  of  1794,  2  Laws  U.  S.  694. 

By  that  law  no  claims  can  be  made  which  could  not  be  allowed 
by  the  accounting  officers  of  the  treasury  in  the  settlement  of  accounts. 
It  was  not  intended  that  claims  which  could  not  be  presented  to  those 
officers,  claims  for  services  which  were  not,  by  the  law  regulating  the 
duties  of  those  who  made  the  claims,  authorized  and  designated,  and 
for  which  the  officers  of  the  treasury  could  not  admit  a  right  to  com- 
4^-1  pensation,  ♦should  be  submitted  to  a  court  and  jury.  The 
^  errors  of  the  accounting  officers,  in  their  construction  of  the 
laws,  could  alone  be  brought  before  a  court  and  jury.  ^  The  term 
^^  justly,"  which  is  found  in  the  fourth  section  of  the  act,  was  not 
intended  to  enlarge  the  powers  of  the  court  and  jury  beyond  that 
^iven  to  the  accounting  officers. 
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It  is  admitted  that  if  the  credits  or  debits  claimed  against  the 
government  were  of  such  a  nature  that  they  should  have  been 
allowed  by  the  accounting  officers,  a  court  and  jury  have  a  right  to 
judge  of  their  amount  or  extent,  but  they  must  have  been  previously 
submitted  at  the  treasury.  There  is  no  difference  in  the  application 
of  this  rule  to  debtors  and  creditors  of  the  United  States. 

The  principle  which  is  implied  in  these  positions  is,  that  the  law 
never  meant  to  invite  resistance  in  courts  of  justice  by  those  upon 
whom  the  government  had  claims,  by  referring  the  credits  of  which 
they  could  not  avail  themselves  with  the  accounting  officers  of  the 
treasury,  to  courts  of  law :  a  contrary  deduction  from  the  statute 
would  require  strong  language  to  sustain  it  To  illustiate  and 
maintain  these  views  of  the  law  the  third  section  of  the  act  was  re- 
ferred to,  and  the  case  of  the  United  States  v.  Wilkins,  6  Wheat 
144,  was  cited. 

The  only  credits  which  can  be  claimed  by  an  officer  in  the  service 
of  the  United  States,  are  those  for  services  performed  under  the 
authority  of  a  law,  by  a  contract  made  by  an  officer  or  agent  of  the 
^vemment,  authorized  to  make  the  contract  Although  services 
may  have  been  rendered,  and  the  government  may  be  bound  in  equity 
and  good  conscience  to  allow  a  compensation  for  them,  yet  if  the 
auditor  of  the  treasury  could  not  allow  for  them,  courts  and  juries 
cannot  look  into  them.  This  rule  does  not  apply  to  the  sum  or 
amount,  unless  a  specific  sum  is  stated  in  the  contract,  and  in  such 
a  case  the  amount  stated  is  conclusive.  It  is  not  contended  that  any 
difference  exists  between  implied  contracts  with  the  government, 
when  a  law  has  authorized  a  contract,  and  implied  contracts  with 
individuals.  The  authority  to  make  the  contract  to  bind  tha  United 
States  must  be  shown. 

Upon  these  principles,  it  was  the  duty  of  the  defendant  in  error 
to  have  shown  the  provisions  of  the  law,  or  the  regulations  *of  ^^oq 
the  war  department  authorized  by  law,  under  which  the  I- 
claims  of  set-off  and  debit  were  sanctioned.  The  bill  of  exceptions 
asserts  that  they  were  not  authorized  by  any  law  or  by  any  regula- 
tions of  the  department  of  war. 

It  is  submitted  to  the  court  whether,  where  there  is  no  law  to 
authorize  the  claims;  where  the  president,  as  the  head  of  the 
government,  has  no  authority  by  law  to  authorize  such  claims ;  and 
where  there  are  no  regulations  of  the  war  department  to  sanction 
them,  a  court  of  the  United  States  could,  on  the  ground  of  there 
being  an  equity  in  favour  of  the  claims,  allow  them. 

As  to  the  words  equUable  set-off  in  the  third  section  of  the  act,  it 
was  aigued  that  it  could  not  have  been  the  intention  of  the  l^isla- 
ture  to  authorize  a  set-off  as  a  compensation  for  services  for  which 
the  United  States  were  not  bound  to  pay.  These  terms  intend  that 
such  set-off  shall  be  admitted  when  the  government  HM  justty 
bound  to  pay  the  sums  chaiged  for  the  services,  but  for  which  the 
party  roakmg  the  claim  could  not  sue  the  United  States  They 
import  the  claims  which  the  party,  asserting  the  set-off,  is  jusdy 
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entided  to ;  and  which  the  accounting  officers  of  the  treasury  ato 
authorized  by  law  to  admit 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  court 

The  United  States  have  brought  this  writ  of  error,  to  reverse  a 
judgment  of  the  court  of  the  United  States  for  the  eastern  district 
of  Louisiana. 

An  action  was  brought  in  that  court  to  recover  from  the  defendant 
a  certain  amount  of  public  money,  for  which  he  had  failed  to 
account,  and  neglected  to  pay  over  as  the  law  requires. 

As  the  facts  of  the  case  appear  in  the  following  bill  of  exceptions, 
it  will  be  unnecessary  to  advert,  specially,  to  the  pleadings  in  the 
cause. 

"  Be  it  remembered,  that  on  this  28th  May,  1830,  on  the  trial  of 
this  cause,  the  defendant  offered  the  following  testimony :  That  he 
entered  into  the  army  of  the  United  States,  in  the  year  1812,  as 
a  lieutenant-colonel;  was  promoted  at  different  periods  until  he 
attained  the  rank  of  major-general  by  brevet,  which  raqk  he  held 
^2il  ^^^^  ^^^  ^^y  ^^  resignation  of  his  commission  *in  the 
-I  year  1817.  During  this  interval  he  was  engaged  in  active 
service,  and  received  the  pay  and  emoluments  to  which  his  rank 
entitled  him,  under  the  laws  of  the  United  States,  and  the  regulations 
of  the  president  of  the  United  States  and  of  the  department  of  war. 

^^  Laige  sums  of  money  passed  through  his  hands  to  various 
officers  in  the  army  under  his  command,  or  were  disbursed  by  him 
for  the  supplies  of  the  troops  by  him  commanded.  He  claimed  to 
be  allowed  a  commission  on  these  disbursements,  and  offered  evi- 
dence to  prove  that  similar  allowances  had  been  made  to  other 
officers  of  the  line  of  the  army,  who  had  been  charged  with  the 
disbursements  of  public  moneys ;  and  also  offered  evidence  to  prove 
what  would  be  a  fair  rate  of  compensation  for  such  services. 

^^  The  defendant  also  claimed  an  allowance  of  extra  pay  or  com- 

Sensation  for  services  performed  by  him,  not  within  the  line  of  his 
uty,  in  preparing  plans  for  fortifications,  and  for  procuring  and  for- 
warding supplies  of  provisions,  &c.,  to  troops  of  the  United  States, 
beyond  the  limits  of  his  military  command,  and  offered  testimony 
to  prove  the  value  of  said  services.  To  the  introduction  of  all 
which  testimony  the  attorney  for  the  United  States  objected,  on  the 
ground  that  no  other  or  farther  compensation  could  be  allowed  for 
disbursements  made,  or  extra  services  rendered,  as  aforesaid,  than 
such  as  were  sanctioned  or  defined  by  the  laws  of  the  United  States, 
by  instructions  of  the  president  of  the  United  States,  or  by  regula- 
tions of  the  war  department,  legally  made.  But  the  court  over- 
ruled the  objection  and  admitted  the  testimony." 

And  the  testimony  being  closed,  the  attorney  of  the  United  States 
prayed  the  court  to  instruct  the  jury,  that  no  allowance  in  the  form 
of  commissions  or  otherwise,  for  moneys  disbursed  as  aforesaid,  or 
extra  compensation  for  services  rendered,  under  the  circumstances 
before  stated,  could  be  admitted  as  a  legal  and  equitable  set-off 
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against  the  claim  of  the  United  States,  other  than  such  as  were 
sanctioned  and  defined  by  the  laws  of  the  United  States,  by 
instructions  of  the  president,  or  by  regulations  of  the  department  of 
war,  legally  made.  But  the  court  refused  so  to  instruct  the  jury, 
and  stated  to  them  that  the  ^defendant  was  entitled  to  credit  r^os 
for  commissions  on  disbursements  and  allowances  for  extra  ^ 
services,  and  that  they  must  judge  of  the  rate  and  extent  of  such 
commissions  and  allowances. 

The  jury  rendered  a  verdict  against  the  United  States,  and  re- 
ported a  balance  due  from  them  to  the  defendant 

The  claim  set  up  by  the  defendant,  and  which  was  allowed  by 
the  jury,  rested  on  two  grounds. 

1.  For  certain  disbursements  made  by  him. 

2.  For  preparing  plans  for  fortifications,  and  for  procuring  and 
forwarding  supplies  of  provisions,  &c.  for  the  troops  beyond  his 
military  command.  The  latter  service  is  said,  in  the  bill  of  excep- 
tions, not  to  have  been  within  the  line  of  his  duty ;  but  no  such 
statement  is  made  in  regard  to  the  former. 

In  behalf  of  the  United  States  it  is  contended,  that  the  court  can 
only  allow  credits  which  the  auditor  should  have  allowed ;  and  that 
unliquidated  damages  cannot  be  set  off  at  law. 

In  the  case  of  the  United  States  v.  Macdaniel,  which  has  been 
decided  at  the  present  term,  this  court  has  said,  that  the  powers  of 
the  court  and  jury  to  admit  credits  against  a  demand  of  the  govern- 
ment, were  not  limited  to  items  which  should  have  been  allowed  by 
the  auditor.  That  in  all  cases  where  an  equitable  claim  against  the 
United  States  is  set  up  by  a  defendant,  which,  under  the  circum- 
stances, should  have  been  allowed  by  an  exercise  of  the  discretionary 
powers  of  the  president  or  the  head  of  a  department,  it  should  be 
submitted  to  the  jury,  under  the  instructions  of  the  court. 

Equitable,  as  well  as  legal  claims  against  the  government,  are 
contemplated  by  the  law  as  proper  items  of  credit  on  the  trial ; 
and  so  this  court  decided  in  the  case  of  the  United  States  v.  Wilkins, 
reported  in  6  Wheat.  135. 

It  is  presumed  that  every  person  who  has  been  engaged  in  the 
public  service,  has  received  the  compensation  allowed  by  law,  until 
the  contrary  shall  be  made  to  appear.  The  amount  or  compensa- 
tion in  the  military  service  may  depend,  in  some  degree,  on  the 
regulations  of  the  war  department ;  out  such  regulations  must  be 
uniform,  and  applicable  to  all  officers  under  the  same  circumstances. 
So  far  then  as  it  regards  the  pay  of  the  defendant  for  services  ren- 
dered in  the  line  of  his  duty,  it  would  seem  not  to  be  difficult  for  him 
to  show  certain  ♦regulations  of  the  war  department,  or  instruc-  ^^na 
tions  of  the  president,  within  the  rule  stated  in  the  bill  of  ^ 
exceptions  by  the  attorney  of  the  United  States. 

If,  however,  the  disbursements  made,  for  which  compensation  is 
claimed,  were  not  such  as  were  ordinarily  attached  to  the  duties  of 
the  office  held  by  the  defendant,  the  fact  should  have  been  so  stated ; 
and  also  that  the  service  was  performed  under  the  sanction  of  the 
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S^verDment,  or  under  such  circumstances  as  rendered  the  extra 
hour  and  responsibility  assumed  by  the  defendant  in  performing 
it  necessary.  Should  the  accounting  officers  of  the  treasury  depart- 
ment refuse  to  allow  an  officer  the  established  compensation  which 
belongs  to  his  station ;  the  claim,  having  been  rejected  by  the  proper 
department,  should  unquestionably  be  allowed,  by  way  of  set-off,  to 
a  demand  of  the  government,  by  a  court  and  juiy. 

And  it  is  equally  clear,  that  an  equitable  allowance  should  be 
made,  in  the  same  manner,  for  extra  services  performed  by  an  officer 
which  did  not  come  within  the  line  of  his  official  duty,  apd  which 
had  been  performed  under  the  sanction  of  the  government,  or  under 
circumstances  of  peculiar  emergency.  In  such  a  case,  the  compen- 
sation should  be  graduated  by  the  amount  paid  for  like  services, 
under  similar  circumstances.  Usage  may  safely  be  relied  on  in  such 
cases,  as  fixing  a  just  compensation. 

The  allowances  claimed  under  the  second  head,  for  services 
which  did  not  come  within  the  range  of  his  official  duties,  should 
have  been  shown  by  the  defendant  to  have  been  performed  with  the 
sanction  of  the  government,  or  under  circumstances  as  above  stated. 

However  valuable  the  plans  for  fortifications  prepared  by  the  de- 
fendant may  have  been,  unless  they  were  prepared  at  the  request  of 
the  government,  or  were  indispensable  to  the  public  service;  he 
cannot  claim  a  compensation  for  them,  as  a  matter  of  right 

The  distinguished  services  rendered  by  the  defendant  during  the 
late  war,  are  advantageously  known  to  the  country ;  but  the  claims 
set  up  in  the  case  under  consideration  must  be  brought  within  the 
established  rules  on  the  subject,  before  they  can  receive  judicial 
0cgr]  sanction.  And  as,  in  the  opinion  of  ^his  court,  the  district 
^  court  erred  in  their  instructions  to  the  jury,  which  were 
given  without  qualification,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  proceedings  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  was  aigued  by  counsel ;  on  consideration  whereof,  it 
is  the  opinion  of  this  court,  that  the  said  district  court  erred  in  their 
instructions  to.  the  jury :  whereupon  it  is  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  tne  said  district  court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  district  court,  with  directions  to 
award  a  venire  facias  de  novo. 
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•The  United  States,  plaintiffs  in  error,  v,  Thomas  Pille-      ['  y^  g 

BROWN,  JUN.  ITSf  866 


The  United  States  institnled  an  action  to  recover  a  balance,  certified  at  the  trea- 
sury, against  the  defendant  on  the  settlement  of  his  accounts  as  secretary  to  the 
commissioners  of  the  navy  hospital  fund.  Upon  this  settlement,  the  defendant 
set  up  a  claim  for  compensation,  for  what  he  considered  extra  services,  in  bring 
ing  up  and  arransin^  the  records  of  the  board,  antecedent  to  his  appointment 
as  secretary ;  and  also  for  commissions  on  the  disbursement  of  moneys  under 
the  orders  of  the  board.  These  claims  were  rejected  by  the  accounting  officers 
of  the  treasury,  and  were  on  the  trial  set  up  by  way  of  set-ofi*  against  the  de- 
mand on  the  part  of  the  United  States.  Held :  that  the  allowance  o£  compen- 
sation by  a  &x.ed  salary  to  the  defendant,  as  the  secretary  of  the  board  of  the 
navy  hospital  commissioners,  did  not  exclude  his  riaht  to  claim  extra  compen- 
sation for  the  disbursement  of  moneys  belonging  to  tne  navy  hospital  fund. 

Held :  that  it  was  not  necessary  to  entitle  the  defendant  to  such  compensation, 
that  the  board  of  commissioners  shotdd  have  passed  a  resolution  for  the  pay- 
ment of  such  commissions,  and  that  the  claim  of  commissions  should  have  been 
sanctioned  and  settled  by  the  board,  in  order  to  enable  the  defendant  to  set  up  a 
claim  against  the  United  States. 

The  authority  of  the  commissioners  to  appoint  a  secretary  was  not  denied ;  and 
this  same  authority  must  necessarily  exist,  to  appoint  agents  and  superintend- 
ents for  the  management  of  the  business  connected  with  the  employment  of 
the  fund ;  and  which,  in  the  absence  of  any  regulation  by  law  on  the  subject, 
must  carry  with  it  a  ris^ht  to  determine  the  compensation  to  be  allowed  them. 

From  the  testimony  in  the  case,  it  is  very  certain  that  the  secretary  of  the  navy 
considered  the  agency  of  the  defendant  in  relation  to  the  fund  as  entirely  dis- 
tinct from  his  duty  as  secretary,  and  for  which  he  was  to  have  extra  compensa- 
tion. And  it  is  iairly  to  be  collected  from  his  deposition  that  all  this  received 
the  direct  sanction  of  all  the  commissioners.  But  whether  it  did  or  not,  it  was 
binding  on  the  board ;  for  the  secretary  of  the  navy  was  the  acting  commis- 
sioner/naving  the  authority  of  the  board  for  doing  what  he  did,  and  his  acts 
were  the  acts  of  the  board,  in  judgment  of  law.  It  was  therefore  an  express 
contract  entered  into  between  the  boeurd  or  its  agent,  and  the  defendant ;  and  it 
was  not  in  the  power  of  the  board,  composed  even  of  the  same  men,  aher  the 
service  had  been  performed,  to  rescind  the  contract,  and  withhold  from  the 
defendant  the  stipulated  compensation.  There  is  no  doubt,  the  board,  com- 
posed of  other  members,  had  the  same  power  over  this  matter  as  the  former 
board ;  but  it  cannot  be  admitted  that  it  had  any  greater  power,  ^he  r^g 
rejection  therefore  of  these  claims,  on  the  7th  of  September.  1829,  after  t 
all  the  services  had  been  performed  by  the  defendant,  can  nave  no  influence 
upon  the  question. 

There  is  no  general  jtrinciple  of  law  known  to  the  court,  and  no  authority  has 
been  shown  establishing  the  doctrine  that  all  the  ▼)roceedings  of  such  boards 
must  be  in  writing,  or  that  they  shall  be  deemed  void;  unless  the  statute  under 
which  they  act  shall  require  their  proceedings  to  be  reduced  to  writing.  It  is 
certainly  fit  and  proper  that  every  important  transaction  of  the  board  should  be 
committed  to  writing ;  but  the  law  imposes  no  such  indispensable  duty.  The 
act  of  1811,  4  Laws  U.  S.  311,  constituting  the  fund  for  navy  hospitals,  only 
makes  the  secretaries  of  the  navy,  treasury  and  war  departments,  a  board  of 
commissioners,  by  the  name  and  style  of  commissioners  of  navy  hospitals,  and 
gives  some  general  directions  in  what  way  the  fund  is  to  be  employed :  but  the 
mode  and  manner  of  transacting  their  business  is  not  in  any  way  prescribed. 

It  is  not  true  even  with  respect  to  corporations,  that  all  their  acts  must  be  esta- 
blished by  positive  record  evidence.  In  the  case  of  the  bank  of  the  United 
States  V.  Dandridffe,  12  Wheat.  69,  this  court  say,  <<  we  do  not  admit  as  a  general 
proposition,  that  me  acts  of  a  corporation  are  invalid  merely  from  an  omission 
to  have  them  reduced  to  writing,  unless  the  statute  creating  it,  makes  such 
writing  indispensable  as  evidence,  or  to  give  them  an  obligatory  force.    If  the 
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statute  imposes  such  restriction,  it  must  be  obeyed.  If  the  board  had  authority 
to  employ  the  defendant  to  perform  the  services  which  he  has  rendered,  and 
these  services  have  been  actually  rendered  at  the  request  of  the  board,  the  law 
implies  a  promise  to  pay  for  the  same.  This  principle  is  fully  established  in  the 
case  of  the  United  States  v.  Wilkins.  6  Wheat.  143:  which  brought  under  the 
consideration .  of  the  court,  the  act  ot  the  3d  of  March,  1797,  2  Laws  U.  S.  594, 
providing  for  the  settlement  of  accounts  between  the  United  States  and  public 
receivers. 

The  instructions  given  to  the  jury  by  the  circuit  court  were :  if  the  jury  believe 
from  the  evidence,  that  the  regular  duties  to  be  performed  by  the  defendant,  as 
secretary  to  the  commissioners  of  the  navy  hospital  fund,  at  the  stated  salary  of 
two  hundred  and  My  dollars  per  annum,  did  not  extend  to  the  receipt  and  dis- 
bursement of  the  fund:  that  the  duty  of  receiving  and  disbursing  the  fund  was 
required  of  and  performed  by  him,  as  an  extra  ser\ice,  over  and  above  the  re- 
gular duties  of  his  said  appointment:  that  it  has  been  for  many  years  the  general 
practice  of  the  government  and  its  several  departments  to  allow  to  persons, 
thoueh  holding  offices  or  clerkships  for  the  proper  duties  of  which  they  receive 
stated  salaries  or  other  fixed  compensation,  commissions,  over  and  above  such 
salaries  or  other  compensation,  upon  the  receipts  and  disbursements  of  public 
moneys,  appropriated  by  law  for  particular  services,  when  such  receipts  and 
disbursements  were  not  among  the  ordinary  and  regular  duties  appertaining  to 
such  offices  or  clerkships,  but  susperadded  labour  and  responsibility,  apart  from 
such  ordinary  and  regular  duties :  and  that  the  defendant  took  upon  himself  the 
*301  ^^^^^^  ^^^  responsibility  of  such  ^receipts  and  expenditures  of  the  navy 
-'  hospital  fund,  at  the  request  of  said  commissioners,  or  with  an  understand- 
ing on  both  sides,  that  he  should  be  compensated  for  the  same,  as  extra  service, 
by  the  allowance  of  a  commission  on  the  amount  of  such  receipts  and  expendi- 
tures :  then  it  b  competent  for  the  jury  in  this  case,  to  allow  such  commission 
to  the  defendant,  on  the  said  receipts  and  disbursements,  as  the  jury  may  find  to 
have  been  agreed  upon  between  the  said  commissioners  and  the  defendant :  or, 
in  the  absence  of  any  specific  agreement,  fixing  the  rate  of  commissions  at  such 
rate  as  the  jury  shall  find  to  be  reasonable  and  conformable  to  the  general  usage 
of  the  government,  and  its  departments;  in  the  like  cases.  These  instructions 
were  entirely  correct,  and  in  conformity  to  the  rules  and  principles  of  the  law 
on  this  subject. 

Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove,  by  parol  testimony, 
the  general  usage  of  the  difierent  departments  of  the  government,  in  allowing 
commissions  to  the  officers  of  government  upon  disbnrsements  of  money  under 
a  special  authority  not  connected  with  their  regular  official  duties.  The  counsel 
of  the  United  States  objected  to  the  admission  of  parol  evidence  to  prove  such 
usage,  but  the  court  permitted  the  evidence  to  be  given.  By  the  court :  we  see 
no  grounds  for  objection  against  the  usa^e  ofiered  to  be  proved,  and  the  purpose 
for  which  it  was  so  ofiered,  as  connected  with  the  very  terms  upon  which  the 
defendant  was  employed  to  perform  the  services.  It  was  not  for  the  purpose 
of  establishing  the  right,  but  to  show  the  measure  of  compensation,  and  the 
manner  in  wmch  it  was  to  be  paid. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Columbia,  holden  iu  and  for  the  county  of  Washington. 

The  United  States,  on  the  23d  day  of  May,  1829,  instituted  a  suit 
in  the  circuit  court  of  the  district  of  Columbia,  for  the  recovery  of 
the  sum  of  two  thousand  and  seven  dollars  and  eighty-four  cents,  to 
which  amount  the  declaration  alleged  the  defendant  in  error,  Thomas 
Fillebrown,  Jun.,  to  be  indebted  to  the  United  States,  "  for  sundry 
matters  and  articles  properly  chai]? eable  in  account,  a$  stated  in  a 
particular  account,  &c."  The  dedaration  also  contained  the  coni- 
mon  counts  of  goods  sold  and  delivered,  money  laid  out  and  ex- 
pended, money  had  and  received,  and  an  account  stated  and  settled, 
&c.  The  defendant  pleaded  non  assumpsit,  &c. 
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The  cause  was  tried  by  a  juiy  at  May  term,  1830,  and  a  verdict  was 
given  ]Q  favour  of  the  United  States,  for  one  thousand  nine  hundred 
and  thirty-seven  dollars  and  seventy  cents ;  which  verdict  was,  on 
the  motion  of  the  counsel  for  the  defendant,  set  aside,  and  a  new 
trial  ordered. 

*0n  the  first  Monday  of  May,  1831,  the  cause  was  again     r^^ 
tried  by  a  juiy,  and  the  following  verdict  was  rendered  in     ^ 
fiivour  of  the  defendant,  upon  which  the  court  entered  judgment 

**  And  the  jurors  aforesaid,  at  the  time  of  bringing  in  their  verdict 
aforesaid,  filed  in  court  here  the  following  certificate,  to  wit :  '  The 
jurors  empanelled  in  the  case  of  the  United  States  v.  Thomas  Fille- 
brown,  Jun.,  find,  upon  examining  the  accounts  filed,  that  the 
United  States  are  indebted  to  the  said  Fillebrown  in  the  sum  of  four 
hundred  and  thirty  dollars. 

"  *  Witness  our  hands,  this  26th  day  of  May,  1831.*  '* 

From  this  judgment  the  United  States  prosecuted  a  writ  of  error. 

On  the  trial  of  the  case,  the  deposition  of  Samuel  L.  Southard, 
Esq.,  late  secretary  of  the  navy  of  the  United  States,  was  read  in 
evidence  on  the  part  of  the  defendant 

In  the  testimony  of  Mr.  Southard  it  was  stated,  that  from  the  year 
1825  to  March,  1829,  he,  Mr.  Southard,  was  secretaiy  of  the  navy, 
and  one  of  the  commissioners  of  "  the  navy  hospitcd  fund."  The 
situation  of  this  fund  was  such  as  to  require  constant  and  earnest 
attention.  Thomas  Fillebrown,  Jun.,  the  defendant,  was,  by  the 
board,  appointed  secretary  for  Uie  dischaige  of  those  duties,  and  his 
salary  was  fixed  at  two  hundred  and  fifty  dollars  per  annum. 

Mr.  Southard  was,  by  the  direction  of  the  board,  and  by  previous 
practice  and  usage,  acting  commissioner  of  the  fund,  and  attended 
to  all  matters  connected  with  it,  except  in  cases  of  new  arrangements; 
the  expenditure  of  money  on  a  new  object ;  or  the  setdement  of  a 
new  principle :  when  the  whole  board  was  consulted,  and  his  acts 
authorized  or  sanctioned  by  it.  Mr.  Fillebrown's  appointment  had 
the  direct  and  express  sanction  of  the  board ;  and  it  was  understood 
that  he  was  to  discharge  his  duties  at  such  times,  and  in  such 
manner,  as  not  to  interfere  with  his  duties  as  a  clerk  in  the  navy 
department ;  which  situation  he  held  at  the  time  of  his  appointment, 
and  continued  to  hold. 

His  appointment  was  in  October,  or  November,  1825,  but  the 
records  of  the  fund  do  not  show  the  whole  amount  of  labour  which  he 
had  to  perform ;  his  duties  were  often  both  troublesome  and  laborious. 

^Sorae  time  after  his  appointment,  it  was  considered  proper  to  r^oo 
procure  necessary  books,  and  to  make  retrospective  examinations  ^ 
mto  records  and  accounts  in  certain  public  offices,  and  to  do  whatever 
should  be  required  to  put  the  fund  in  proper  condition.  This  was 
regularly  the  duty  of  the  secretary  of  the  fund ;  but  as  it  related  to  a 
period  anterior  to  his  appointment,  for  which  he  could  not  receive  a 
compensation  in  his  salaiy  as  secretary,  it  was  thought  proper  to 
allow  him  a  salary  for  such  period  previous  to  his  actual  appoint- 
ment as  would  be  proportionate  to  the  additional  labour  actually 
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performed  by  him;  and  such  allowance  was  made  about  May, 
1826,  and  had  the  approbation  of  the  board.  The  allowance 
was  regarded  in  the  light  of  extra  service,  and  was  given  in  this 
form  to  show  the  character  of  the  service  rendered  by  die  defendant 
in  error.  Subsequent  to  the  appointment  of  the  defendant,  the 
navy  hospital  fund  became  sufficient  for  the  purchase  of  sites  for 
hospitals,  and  to  commence  the  erection  of  buildings.  The  money 
collected  was  placed  in  the  hands  of  the  treasurer  of  the  United 
States,  as  the  treasurer  of  the  fund;  and  a  special  agent  who  should 
attend  carefully  to  collecting  and  disbursing  it  was  found  indispensa- 
ble. This  did  not  belong  to  the  duties  of  the  secretary  of  the  board ; 
but  it  was  thought  best  to  give  the  agency  to  him  on  account  of  his 
knowledge  of  the  interests  connected  with  the  fund,  and  his  fitness 
for  it. 

The  manner  and  the  forms  of  transacting  the  business  were 
arranged  with  the  defendant  by  Mr.  Southard,  as  the  acting  com- 
missioner; the  responsibility  attending  the  payment  and  transmis- 
sion of  money  was  imposed  upon  the  defendant :  and  at  all  times 
he  acted  uprightly,  diligently  and  skilfully  in  every  thing  relating 
to  the  subject 

In  so  doing,  it  was  the  understanding  of  the  commissioners  that  he 
should  receive  compensation  in  the  mode  and  according  to  the 
practice  of  the  government  in  other  and  similar  cases:  but  Mr. 
Southard  said  he  did  not  distinctly  recollect  whether  it  was  to  be  by 
a  specific  sum,  or  by  a  per  centage  on  the  money  disbursed,  but  was 
under  tlie  impression  that  it  was  the  latter,  that  being  die  usual 
mode  in  such  cases. 

He  was  under  the  impression  that  he  did,  by  the  authority  of  the 
*331  ^^>  aIIo^  <^^^  Of  ^^^^  o^  ^^  accounts  presented  by  *Mr. 
^  Fillebrown,  in  conformity  with  the  facts  and  principles  stated ; 
and  that  such  approval  and  allowance  will  be  found  on  file  in  the 
office  of  the  secretary  of  the  fund.  He  veiy  well  recollected,  that 
about  the  1st  of  March,  1829,  Mr.  Fillebrown  called  on  him  with 
his  accounts,  desiring  their  adjustment  and  allowance;  he  was  then 
very  sick  and  not  able  to  examine  them,  or  consult  the  other  com- 
missioners ;  he  therefore  dictated  to  an  amanuensis,  a  letter  to  Mr. 
Fillebrown,  expressing  his  views  and  opinions  respecting  his  claims, 
which  leUer  is  probably  dated  on  the  2d  of  March,  1829,  and  now 
on  file  among  the  papers  of  the  fund ;  he  then  believed,  and  still 
believes,  that  Mr.  Fillebrown  was  entitled  to  a  just  compensation  for 
the  performance  of  the  duties  before  mentioned. 

The  appointment  of  Mr.  Fillebrown  as  secretary  of  the  commis- 
sioners of  naval  hospitals,  was  entered  on  the  minutes  of  the  board 
at  a  meeting  of  the  commissioners  of  naval  hospitals,  in  the  city  of 
Washington,  on  the  7th  day  of  November,  1825. 

'^  Present,  Hon.  Samuel  L.  Southard,  secretary  of  the  navy;  Hon. 
Richard  Rush,  secretary  of  the  treasury ;  Hon.  James  Barbour,  secre- 
tary of  war. 

<<  It  was  resolved,  that  a  secretary  be  appointed  to  this  board,  to 
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take  cbaige  of  the  books,  papere,  d&c,  belonging  to  the  hospital 
fund ;  and  to  execute  such  duties  relative  thereto,  as  may  be  required 
of  him  by  the  board ;  for  which  services  he  shall  be  allowed  the  sum 
of  two  hundred  and  fifty  dollars  per  annum. 

'*  Resolved,  that  Mr.  Thomas  Fillebrown,  Jun.,  be  appointed  se- 
cretary. 
.  **And  then  the  board  adjourned." 
Of  this  appointment  he  was  informed  on  the  same  day. 

"  Navy  Department,  1th  November ^  1826. 
"  Mr.  Thomas  Fillebrown,  Jun.,  present: 

"  Sir: — ^You  are  hereby  appointed  secretary  to  the  board  of  com- 
missioners of  the  naval  hospital  fund.    The  duties  appertaining  Mi 
this  appointment  you  will  commence  forthwith.    Your  compensa- 
tion will  be  two  hundred  and  fifty  dollars  per  annum. 
^^  I  am,  respectfully,  &c. 

"  Samuel  L.  Southard.*' 
The  retrospective  duties  referred  to  in  the  deposition,  of  Mr. 
^Southard,  were  authorized,  and  a  compensation  for  the  same  r^o^ 
allowed  by  the  following  letter :  t- 

"  Navt  Department,  22rf  May^  1822. 
"Mr.  Thomas  Fillebrown,  present: 

"  Sir  : — ^In  consideration  of  the  duties  performed  by  you  since 
your  appointment  as  secretary  to  the  commissioners  of  navy  hospitals, 
you  may  consider  your  appointment  as  antedated  six  months,  and 
draw  a  warrant  for  your  salary  for  that  period. 
'^  I  am,  respectfully,  d&c. 

"  Samuel  L.  Southard." 
The  following  letter  was  also  read  in  evidence. 

"  Navt  Department,  2rf  Mardiy  1829. 
''  Sir  : — ^It  was  my  intention,  before  I  left  the  department,  to  have 
submitted  to  the  consideration  of  the  other  commissioners  of  the  navy 
hospital  fund,  your  claim  and  account  for  compensation  for  attending 
to  the  disbursement  of  the  moneys  of  the  fund,  which  have  passed 
through  your  bands  since  your  appointment  as  secretary.  I  consider 
the  claim  perfectly  just,  and  do  not  doubt  but  a  fit  compensation 
would  have  been  made,  could  the  question  have  been  submitted  to 
the  board.  Neither  the  responsibility  nor  the  labour  is  embraced 
within  ]rour  duties  as  secretaiy,  and  if  any  other  person  had  been  ap- 
pointed to  perform  them,  an  allowance  must  necessarily  have  been 
made  to  him. 

"  I  do  not  doubt  when  the  commissioners  shaU  understand  the 
merits  of  the  claim,  that  no  hesitation  will  be  felt  on  the  subject. 

*^  Nothing  but  my  severe  and  protracted  indisposition  during  the 
whole  winter  has  heretofore  prevented  its  adjustment. 
"  I  am,  respectfully,  d&c. 

"  Samuel  L.  Southard. 
^  Thomas  Fillebrown,  Esq. 

«  Sec.  Nav.  Has.  Fund,  Waskingtan.'' 
Other  evidence  was  introduced  for  the  purpose  of  showing  that 
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the  allowaDces  of  commissions  had  been  made  by  the  government 
to  others,  upon  similar  principles  with  those  on  which  the  defendant 
rested  his  claims. 

This  evidence  was  furnished  by  accounts  settled  At  the  office  of 
noei  <l^c  third  auditor  of  the  treasury,  with  officers  of  the  army  *of 

^^J  the  United  States,  employed  in  the  years  1822, 1823,  1824, 
and  1825,  in  which  allowances  of  commissions,  &c.,  were  made,  and 
compensation  paid  for  extra  services.  Twenty-seven  accounts  were 
exhibited  containing  these  allowances.  Part  of  the  testimony  was 
extracted  from  a  report  of  the  fourth  auditor  made  to  the  house  of 
representatives  at  the  second  session  of  the  nineteenth  congress.  H. 
R.  Documents,  41. 

Parol  evidence  of  a  usage  in  the  public  departments  to  admit  and 
pay  such  charges  by  the  officers  and  agents  of  the  government,  was 
also  given.  The  accounts  of  the  defendant,  as  settled  by  the  ac- 
counting officers  of  the  treasury,  were  also  given  in  evidence. 

The  plaintiffit  in  error  took  two  bills  of  exceptions  to  the  decisions 
of  the  circuit  court  on  the  trial  of  the  cause. 

The  first  bill  of  exceptions,  after  setting  forth  the  evidence  given 
on  the  trial,  states, 

^'  Upon  the  evidence  so  given,  the  counsel  for  the  Ignited  States 
prayed  the  court  to  instruct  the  jury — 

^'  That  if,  from  the  evidence  aforesaid,  it  should  appear  to  them 
that  the  defendant  had  accepted  the  appointment  of  secretary  of  the 
board  of  navy  hospital  commissioners,  upon  the  terms  mentioned  in 
the' said  appointment,  and  in  the  said  letter  of  S.  L.  Southard  to  him^ 
of  the  7th  of  November,.  1826,  as  herein  before  stated ;  that  in  that 
case,  he  was  not  entitled  to  any  extra  compensation  for  the  disburse- 
ment of  the  moneys  belonging  to  the  said  navy  hospital  fund ;  and 
that  he  was  only  entitled  to  two  hundred  and  fifty  dollars  a  year,  for 
the  whole  of  the  services  performed  by  him  for  the  said  board. 

<^  And  the  said  plaintiffs  prayed  the  court  further  to  instruct  the 
jury— 

^^  That,  if  they  should  be  satisfied  by  the  evidence  aforesaid,  that 
the  said  board  of  navy  commissioners  had  never  passed  any  order  or 
resolution  for  the  payment  of  any  commission  upon  the  moneys  dis- 
bursed by  the  defendant  for  the  said  board,  and  that  the  claim  for 
commissions,  which  he  now  makes,  had  never  been  sanctioned  or 
settled  by  the  said  board ;  that  it  is  not  competent  for  him  now  to  set 
up  the  said  claim  for  commissions  against  the  claim  of  the  United 
States,  for  which  this  suit  is  brought 

^ogi      ^'  Which  instructions  the  court  refused :  and  thereupon,  at 
-I     the  instance  of  the  defendant,  instructed  the  jury  as  follows: 

^^  If  the  jury  believe,  from  the  evidence,  that  the  regular  duties  to 
be  performed  by  the  defendant,  as  secretary  to  the  commissioners  of 
the  navy  hospital  fund,  at  the  stated  salary  of  two  hundred  and  fifty 
dollars  per  annum,  did  not  extend  to  the  receipt  and  disbursement 
of  the  fund;  that  the  duty  of  receiving  and  disbursing  the  fund  was 
required  of  and  performed  by  him,  as  an  extra  service  over  and  above 
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the  regular  duties  of  his  said  appointment ;  that  it  has  been  for  many 
years  the  general  practice  of  tne  government  and  its  several  depart- 
ments, to  allow  to  persons,  though  holding  offices  or  clerkships,  for 
the  proper  duties  of  which  they  received  stated  salaries  or  rather  fixed 
compensation,  commissions  over  and  above  such  salaries  or  other 
compensation,  upon  the  receipts  and  disbursements  of  public  moneys, 
appropriated  by  law  for  particular  services,  when  such  receipts  and 
disbursements  were  not  among  the  ordinary  and  regular  duties  ap- 
pertaining to  such  offices  or  clerkships,  but  superadded  labour  and 
responsibility  apart  from  such  ordinary  and  regular  duties ;  and  that 
defendant  took  upon  himself  the  labour  and  responsibility  of  such 
receipts  and  expenditures  of  the  navy  hospital  fund,  at  the  request 
of  said  commissioners,  eitlier  under  an  agreement,  or  with  an  under- 
standing on  both  sides,  that  he  should  be  compensated  for  the  same, 
as  extra  service,  by  the  allowance  of  a  commission  on  the  amount 
of  such  receipts  and  disbursements ;  then  it  is  competent  for  the  jury, 
in  this  case,  to  allow  such  commissions  to  the  defendant,  on  the  said 
receipts  and  disbursements,  as  the  jury  may  find  to  have  been  agreed 
upon  between  the  said  commissioners  and  defendant;  or,  in  the 
absence  of  any  specific  agreement  fixing  the  rate  of  such  commissions, 
such  rate  as  the  jury  shall  find  to  be  reasonable,  and  conformable  to  the 
general  usage  of  the  government  and  its  departments  in  the  like  cases. 

^'  To  which  refused  of  the  court  to  give  the  instructions  moved  by 
the  plaintiffs,  and  to  the  said  instructions  given  at  the  instance  of  the 
defendant,  plaintiffs  except." 

The  second  bill  of  exceptions  was  as  follows : 

<'  Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove,  ^^q* 
^by  the  testimony  contained  in  the  preceding  bill  of  excep-  ^ 
tions,  the  general  usage  of  the  different  departments  of  the  govern^ 
ment,  ia  allowing  commissions  to  the  officers  of  government  upon 
disbursements  of  money  under  a  special  authority  not  connected 
with  their  regular  official  duties.  The  counsel  of  the  United  States 
objected  to  the  admission  of  parol  evidence  to  prove  such  usage. 
But  the  court  permitted  the  evidence  to  be  given,  and  the  same  was 
given  accordingly.  To  which  opinion  and  admission  of  the  court, 
the  plaintiffs  by  their  counsel  except,  and  this  their  bill  of  exceptions 
is  signed,  sealed,  and  ordered  to  be  enrolled  this  26lh  of  May,  1831." 

The  case  was  argued  by  Mr.  Taney,  attorney-general,  for  the 
United  States;  and  by  Mr.  Coxe  and  Mr.  Jones,  for  the  defendant 

For  the  United  States  it  was  contended : 

1 .  That  the  defendant  is  not  entitled  to  an  allowance  for  salary  as 
secretary  for  the  time  claimed  in  his  account  anterior  to  his  appoint- 
ment in  November  7, 1825. 

2.  That  he  was  not  entitled  to  a  credit  for  the  commissions  on 
disbursements  mentioned  in  the  exceptions. 

3.  That  the  usage  and  practice  of  the  officers  of  the  executive 
departments  of  the  government  to  make  such  allowances  is  not 
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admissible  in  evidence  for  the  purpose  of  proving  their  legal  right  to 
make  them  in  this  case. 

The  attorney-general  referred  to  the  acts  of  congress  of  March  2, 
,  1799,  3  Laws  U.  S.  266,  and  of  26th  of  February,  1811,  4  Laws 
U.  S.  338,  relative  to  the  navy  hospital  fund,  and  the  appointment 
of  the  commissioners  of  the  same. 

The  evidence  in  the  case  contains  the  letter  of  Mr.  Southard  rela- 
tive to  the  appointment  of  the  defendant  as  secretary  to  the  board  of 
commissioners  of  the  navy  hospital  fund.  The  appointment  was 
made  on  the  7th  November,  1825,  and  the  compensation  fixed  at 
two  hundred  and  fifty  dollars  per  annum ;  and  on  the  22d  May, 
1826,  Mr.  Southard  agreed  to  antedate  his  salary  six  months. 

On  the  27th  Sjsptember,  1829,  J.  H.  Eaton,  the  secretary  of  war, 


38] 


and  John  Branch,  the  secretary  of  the  navy,  acting  as  a  *board 


of  commissioners  of  the  navy  hospital  fund,  made  the  following 
order,  which  was  filed  in  the  office  of  the  fourth  auditor  of  the  treasury. 

^^  Mr.  Fillebrown,  it  appears,  was  appointed  secretary  in  Novem- 
ber 7, 1825.  He  can  be  entitled  to  pay,  as  such,  only  from  the  date 
of  his  appointment  The  allowance  of  one  per  cent,  on  the  moneys 
disbursed,  cannot  be  allowed,  unless  authorized  by  some  existing 
law;  none  such  is  known  to  the  commissioners;  of  course  they  can- 
not have  authority  to  admit  it.  ^^  J.  H.  Eaton. 

^' John  Branch. 

«  September  7, 1829.'' 

The  duties  of  the  secretary  of  the  board  were  not  defined :  they 
were,  a)  do  whatever  the  board  should  require  from  him.  But  it  is 
not  contended  that  the  defendant's  receiving  a  salary  will  preclude 
h*6  receiving  extra  compensation  for  extra  services.  The  question 
must  turn  upon  the  inquiiy  whether  disbursements  of  the  hospital 
fund  were  extra  services? 

From  the  nature  of  the  services,  they  were  necessarily  a  part  of 
the  duties  of  the  secretary  of  the  board ;  and  the  practice  of  alio  wing 
commissions  on  the  payment  of  money  under  similar  circumstances 
is  not  proved  by  the  testimony  to  have  been  uniform  or  frequent 

The  allowance  for  extra  salaiy  before  the  appointment  of  the 
defendant,  could  not  be  made  by  the  secretary  of  the  navy  alone. 
It  required  the  approbation  of  the  board.  The  defendant  had, 
therefore,  no  legal  right  to  this  allowance ;  and  it  should  have  been 
refused  by  the  juiy,  under  proper  instructions  from  the  court 

To  give  tlie  proceedings  of  the  board  a  legal  and  binding  effect, 
they  should  have  been  in  writing.  Unless  thus  shown,  the  acts  of 
the  board  cannot  be  proved.  The  assertion  of  Mr.  Southard,  that 
the  board  approved  of  the  allowance  for  the  extra  services  in  arrang- 
ing and  examining  the  accounts  which  existed  before  his  appoint- 
ment, is  not  sufficient  to  establish  the  right  of  the  defendant  to  the 
mme.  It  is  doubtful,  whether  the  proceedings  of  the  board  could 
oe  proved  by  parol,  but  this  is  not  the  question  before  the  court;  it 
is  whether  such  parol  order  could  overrule  what  a  former  board  had 
done  in  writing. 
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^It  is  also  suggested,  that  the  proceedings  of  the  board  in  ^^^h 
1829,  by  which  the  extra  allowance  was  rejected,  may  control  ^ 
the  same.    This  was  the  act  of  the  board,  and  it  is  immaterial 
whether  it  was  composed  of  the  same  or  of  different  individuals. 

As  to  the  commissions  claimed  on  the  disbursement  of  the  money 
of  the  fund,  it  was  aigued  by  the  attomey-general,  that  all  public 
agents,  unless  in  certain  specified  cases,  must  be  appointed  by  the 

Etsident  This  is  the  provision  of  the  act  of  March  3, 1809.  4 
ws  U.  S.  220.  Disbuisements  of  the  navy  hospital  fund  come 
within  the  principles  which  regulate  disbuFBements  for  the  use  of  the 
navy ;  and  if  the  act  of  1809  applies  to  these  disbursements,  the  com- 
missioners could  not  appoint  a  disbursing  officer. 

No  evidence  of  usage  was  admissible.  If  there  was  no  law  on 
the  subject,  no  usage  could  sustain  the  practice.  But  if  it  was  cus- 
tomary for  a  different  description  of  officers  to  receive  extra  compen- 
sation, or  commissions,  no  such  custom  .could  apply  to  a  new  office. 
The  usage  of  the  officers  in  the  departments  cannot  make  a  law 
which  shall  bind  the  government  Usage,  as  connected  with  a  par- 
ticular office,  may  be  evidence  of  an  impOed  contract.  But  that  can- 
not apply  to  newly  created  officers. 

In  reply  to  the  argument  for  the  defendant  in  error,  the  attomey- 
general  admitted  that  the  commissioners  might  appoint  and  employ 
agents  to  execute  the  duties  attending  the  operations  they  were  au- 
thorized to  have  conducted  and  executed ;  but  such  agents,  he  con- 
sidered, must  be  appointed  by  the  board.  If  a  contract  is  made  by 
an  officer,  it  must  be  made  under  the  authority  of  some  law ;  and  by 
the  law,  all  authority  was  given  to  the  board. 

The  defendant  might  have  been  employed  to  perform  extra  ser- 
vices for  the  board  of  commissioners;  and  he  was  not  disqualified  by 
reason  of  his  being  the  secretary.  But  who  had  the  power  to  au- 
thorize these  services  ? 

It  is  not  pretended  that  the  government  is  not  bound  by  implied 
contracts,  when  services  have  l^en  performed  at  the  request  of  the 
government  But  the  agent  who  can  thus  bind  it,  must  have^  au- 
thority to  make  the  contract,  or  employ  the  person  to  perform  the 
service  out  of  which  the  implied  contract  arises. 

*A  debt  which  can  be  set  off  against  a  claim  by  the  go-  r^^Q 
vemment,  must  be  one  growing  out  of  some  contract  or  em-  ^ 
}doyment  authorized  by  law :  but  it  is  denied  that,  under  the  act  of 
1797,  all  equitable  demands  against  the  government  may  be  set  off 
in  a  court  of  justice. 

The  acts  of  Mr.  Southard  cannot  be  considered  as  the  acts  of  the 
board;  nor  can  those  acts  be  proved  by  parol  evidence,  in  opposition 
to  the  written  proceedings  of  the  boara.  All  he  did,  must  be  con- 
sidered subject  to  a  ratification  by  the  board;  and  void,  unless  so 
ratified.  In  this  case,  his  acts  were  disaffirmed  by  the  board  in  1829, 
when  the  board  acted  in  reference  to  them. 

Nor  could  the  board  settle  the  defendant's  accounts ;  they  must  be 
settled  by  the  accounting  officers  of  the  treasury,  in  the  ordinary  way 
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of  settling  accounts.  The  account  of  the  defendant  having  been 
settled  at  the  treasury,  and  his  claims  to  the  extra  salary  and  for  com- 
missions disallowed  there,  the  practice  and  understanding  at  the  trea- 
sury, is  shown  to  be  adverse  to  such  claims. 

Mr.  Coxe  and  Mr.  Jones,  for  the  defendant  in  error. 

The  allowance  of  a  compensation  for  attention  to  the  accounts  of 
the  navy  hospital  fund,  and  what  was  included  in  the  duties  assigned 
by  the  letter  of  Mr.  Southard,  of  the  22d  May,  1826,  was  in  con- 
formity with  the  frequent  usages  of  the  government  This  was 
fully  proved  by  the  evidence.  This  principle  has  also  had  the  rati- 
fication of  the  legislature.  The  usual  duties  of  secretary  could  only 
have  been  prospective,  and  it  was  extra  services  to  bring  up  the 
arrears  of  the  IxNird. 

By  an  act  of  congress,  of  the  3d  of  March,  1831,  two  thousand 
dollars  were  allowed  to  the  clerk  of  the  supreme  court,  for  bringing 
up  the  minutes  of  the  court,  and  for  services  which  should  have  been 

Krformed  by  his  predecessor.  So  the  defendant  in  error  was  not 
und  as  the  secretary  of  the  board  to  bring  up  old  records  of  the 
proceedings  of  the  commissioners,  and  to  examine  accounts  which 
existed  before  his  appointment 

The  commissioners  had  authority  to  appoint  a  secretary  under  the 
third  section  of  the  act  of  1811.  The  powers  given  to  the  board  by 
*411  ^^^^  section,  necessarily  imply  a  power  to  appoint  ^agents,  and 
-I  to  do  what  the  trusts  they  had  to  perform  required.  They 
could  not  attend  in  person  to  the  business  and  operations  which  the 
application  of  the  funds  under  their  charge  enjoined  upon  the  board. 
These  operations  were  carried  on  in  different  parts  of  the  United 
States. 

The  testimony  and  the  correspondence  of  Mr.  Southard,  show 
that  a  contract  was  made  by  him  with  the  defendant;  that  an  allow- 
ance was  specified  for  the  duties  he  was  engaged  in,  which  had  the 
approbation  of  the  board.  The  allowance  presupposes  the  right  to 
claim  it  This  was  proved  by  competent  evidence,  as  the  board  did 
not  keep  regular  records  of  its  proceedings,  and  no  objection  was 
made  on  the  trial  to  the  parol  evidence;  so  that  it  is  now  free  from 
all  exceptions. 

Nor  can  the  rejection,  in  1829,  of  the  allowance  of  the  salary 
under  the  letter  of  the  22d  of  May,  1826,  by  the  successors  of  those 
who  made  it,  be  of  any  value.  The  contract  was  made  with  full 
authority  to  make  it ;  the  duties  which  were  the  subject  of  the  com- 
pensation, had  been  performed;  and  those  who  thus  claimed  the 
right  to  refuse  or  withhold  the  same,  had  no  authority  to  do  so. 

As  to  the  instructions  given  by  the  circuit  court  on  the  second 
prayer  of  the  plaintiffs  in  error,  it  was  argued  that  they  were  in  con- 
formity to  the  law,  upon  the  evidence  of  the  usage  of  the  govern- 
ment in  its  different  departments.  This  general  construction  of  the 
acts  of  congress,  and  these  harmonious  views  of  the  rights  of  those 
who  performed  extra  sendees,  should  have  due  consideration. 
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There  is  no  validity  in  the  objection  that  such  claims  as  those  of 
Mr.  Fillebrown  cannot  be  made  the  subject  of  set-off.  All  equita- 
ble claims,  which  have  been  properly  exhibited  in  the  first  instance 
to  the  accounting  officers,  may  be  set  up  against  the  demands  of  the 
United  States.  The  nature  of  the  objection  of  the  government  to 
those  who  have  been  employed  by  them,  entitles  them  to  be  so  re- 
garded.   Pothier  on  Obligations,  1. 

The  powers  given  to  the  comptroller  of  the  treasury  in  relation  to 
the  settlement  of  accounts  by  the  act  of  congress  of  1796,  2  Laws 
TJ.  S.  502,  making  him  the  final  judge  upon  claims  presented  to 
Lim,  were,  by  the  act  of  1797,  2  Laws  U.  ♦S.  594,  trans-  ^^^ 
fened  to  the  courts;  with  the  limitation  that  those  claims  ^ 
must  be  first  presented  to  the  accounting  officers  of  the  treasury. 
Under  the  provisions  of  this  act,  all  equitable  as  well  as  legal  claims, 
founded  on  contract  or  the  usage  of  the  departments,  may  be  brought 
forward  before  the  court,  and  submitted  under  its  direction  to  a  jury. 
The  government,  by  this  act,  places  itself  in  the  situation  of  an  indi- 
vidual. The  claims  of  the  defendant  are  admitted,  by  the  attorney- 
general,  to  be  equitable. 

The  allowances  of  commissions  are  not  forbidden  by  any  statute ; 
and  the  rules  of  the  navy  department  admit  them.    Navy  Rules,  17. 

Cited,  3  Wheat  173,  to  show  the  force  of  rules.  Upon  the  prin- 
ciples contended  for,  cited,  6  Wheat.  135,  142;  1  Mason,  21;  12 
Wheat  559. 

The  case  of  the  United  States  v.  Watkins,  6  Wheat  135,  shows 
that  any  legal  or  equitable  claim  may  be  set  off:  and  it  is  immaterial 
whether  the  claim  of  Mr.  Fillebrown  had  or  had  not  been  sanctioned 
by  the  board.  The  question  is  much  broader.  Did  the  board  re- 
quire or  employ  him  to  perform  the  services,  and  was  he  entitled  to 
any  and  what  compensation  for  it?  His  duty  as  secretary  did  not  at 
all  embrace  the  disbursement  of  the  money  of  the  fund.  This  was 
a  duty  of  great  responsibility,  and  this,  as  well  as  bringing  up  the 
arrears  of  records,  was  extra  service. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  on  a  writ  of  error  to  the  circuit 
court  of  the  district  of  Columbia.  The  action  was  brought  to  re- 
cover a  balance  certified  at  the  treasury  against  the  defendant,  on 
the  settlement  of  his  accounts  as  secretary  of  the  commissioners  of 
the  navy  hospital  fund.  Upon  this  settlement,  the  defendant  set  up 
a  claim  for  compensation,  for  what  he  considered  extra  services,  in 
bringing  up  and  arranging  the  records  of  the  board  antecedent  to  his 
appointment  as  secretary,  and  also  for  commissions  on  the  disburse- 
ments of  moneys  under  the  orders  of  the  board.  These  claims  had 
been  rejected  by  the  accounting  officers  of  the  treasury,  and  were 
now  set  up  by  way  of  set-off  against  the  demand  on  the  part  p^^o 
*oi  the  United  States ;  and  the  questions  before  the  circuit  ^ 
court  were,  whether  the  defendant  was  entitled  to  the  compensation 
be  claimed. 
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Upon  the  trial  after  the  testimony  was  closed,  the  counsel  for  the 
United  Slates  prayed  the  court  to  instruct  the  jury  as  follows : 

1.  That  if,  from  the  evidence  aforesaid,  it  should  appear  to  them 
that  the  defendant  had  accepted  the  appointment  of  secretary  of  the 
board  of  navy  hospital  commissioners  upon  the  terms  mentioned  in 
the  said  appointment,  and  in  the  letter  of  Samuel  L.  Southard 
to  him,  of  the  7th  of  November,  1826,  as  hereinbefore  stated ;  that 
in  that  case  he  was  not  entided  to  any  extra  compensation  for  the 
disbursement  of  the  moneys  belonging  to  the  said  navy  ho8{MtaI  fund ; 
and  that  he  was  only  entitled  to  two  hundred  and  fifty  dollars  a  year, 
for  the  whole  of  the  services  performed  by  him  for  the  said  board. 

2.  That  if  they  should  be  satisfied,  by  the  evidence  aforesaid,  that 
the  said  board  of  commissioners  have  never  passed  any  order  or  reso- 
lution for  the  payment  of  any  commission,  upon  the  moneys  dis- 
bursed by  the  defendant  for  the  said  board ;  and  that  the  claim  for 
commissions  which  he  now  makes,  had  never  been  sanctioned  or 
settled  by  the  said  board ;  that  it  is  not  competent  for  him  now  to  set 
up  the  said  claim  for  commissions  against  the  claim  of  the  United 
States,  for  which  this  suit  is  brought 

Which  instructions  the  court  refused  to  give ;  but  at  the  instance 
of  the  defendant's  counsel  gave  other  instructions  which  will  be 
hereafter  noticed. 

The  jury  found  a  verdict  for  the  defendant,  and  certified  a 
balance  in  his  favour,  against  the  United  States,  for  four  hundred 
and  thirty  dollars;  and  the  case  comes  here  on  a  bill  of  exceptions. 

Whether  the  first  instruction  asked  on  the  part  of  the  United  States 
ought  to  have  been  given,  must  depend  upon  the  defendant's  ap- 
pointment as  secretary,  and  the  extent  of  his  duties  under  that  ap- 
pointment The  court  was  requested  to  instruct  the  jury,  that  if  (he 
defendant  had  accepted  the  appointment  on  the  terms  mentioned,  he 
*441  ^^  eafitlea  to  no  compensation  ^beyond  his  salary  of  two 
^  hundred  and  fifty  dollars,  for  any  services  performed  by  him 
for  the  board. 

The  second  instruction  asked,  involves  the  inquiry  whether  some 
order  or  resolution  of  the  board,  for  the  payment  of  the  commissions 
was  not  indispensably  necessaiy  to  entide  the  defendant  to  the  al- 
lowance claimed  by  him. 

The  defendant  was  appointed  secretary,  at  a  regular  meeting  of 
the  board,  on  the  7th  of  November,  1825 ;  and  so  far  as  his  duties 
are  defined,  they  are  to  be  collected  from  the  following  resolution : 

^'Resolved,  that  a  secretary  be  appointed  to  this  board,  to  take 
chaige  of  the  books,  papers,  &c.,  belonging  to  the  hospital  fund  and 
to  execute  such  duties  relative  thereto,  as  may  be  required  of  him 
by  the  boardj  for  which  services  he  shall  be  allowed  the  sum  of  two 
hundred  and  fifty  dollars  per  annum." 

The  authority  of  the  commissioners  to  appoint  a  secretaiy  has  not 
been  denied ;  and  this  same  authority  must  necessarily  exist  to  ap- 
point agents  and  superintendents  for  the  management  of  the  business 
connected  with  the  employment  of  the  fund ;  and  which,  in  the 
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absence  of  any  regulation  by  law  on  the  subject,  must  canry  with  it 
a  right  to  determine. the  compensation  to  be  allowed  them. 

It  is  admitted,  on  the  part  of  the  United  States,  that  the  defend- 
ant's being  secretary  of  the  board,  forms  no  objection  to  his  performing 
other  services  not  included  in  his  duty  as  secretary,  and  receiving  a 
compensation  therefor  in  the  same  manner  as  any  other  person 
might. 

The  terms  on  which  the  defendant  accepted  the  appointment  of 
secretary,  being  to  execute  such  duties,  relative  thereto,  as  should  be 
required  of  him  by  the  board;  it  becomes  proper  to  exanrine  how 
the  board  considered  the  appointment,  and  what  duties  were  required 
of  him  as  secretary. 

It  is  proper  here  to  inquire,  how  the  secretary  of  the  navy,  as  one 
of  the  commissioners,  stood  in  relation  to  the  other  members  of  the 
board. 

It  is  evident  from  the  manner  in  which  this  fund  was  created,  and 
the  purposes  and  objects  to  which  it  was  applied,  that  the  general 
and  active  superintendence  over  it  belonged  'appropriately  to  r^  ^^ 
the  secretary  of  the  navy.  It  was  therefore  almost  matter  of  ^ 
course  that  the  board  should  commit  to  him  the  principal  manage- 
ment of  the  business,  and  consider  him  the  agent  of  the  board  for 
that  purpose.  In  addition  to  this,  he  was  actually  constituted  such 
agent  by  the  board. 

Mr.  Southard,  in  his  deposition,  states  that  he  was,  by  the  direction 
of  the  boctrdy  and  by  the  previous  practice  and  usage,  acting  commis- 
sioner of  the  fund,  and  attended  to  all  matters  connected  with  it. 
But,  when  any  new  arrangements  were  to  be  made,  or  money  to  be 
expended  on  a  new  object,  he  consulted  with,  and  had  the  approval 
and  authority  of  the  whole  board.  And  all  his  acts  were  considered 
as  authorized  and  sanctioned  by  the  board. 

With  respect  to  the  one  hundred  and  twenty-five  dollars  claimed 
for  six  monms'  salary,  Mr.  Southard  is  very  explicit  This  allowance, 
he  says,  was  made  for  extra  services,  and  related  to  a  time  previous 
to  his  appointment;  and  that  the  allowance  had  the  approbation  of 
the  board.  This  was  a  service  not  required  or  considered  by  the 
board  as  coming  within  his  duty  as  secretary  under  his  anpointment, 
and  a  stipulate  compensation  agreed  to  be  paid  him  therefor.  It 
is  not  perceived  what  possible  objection  can  exist  against  his  being 
allowed  this  stipulated  sum.  Whether  or  not  it  was  more  than  a 
just  compensation  for  his  services,  is  a  matter  which  this  court  can- 
not inquire  into.  Indeed,  that  has  not  been  pretended,  if  he  is 
entitled  to  any  thing  beyond  his  salary  of  two  hundred  and  fifty 
dollars. 

With  respect  to  the  commissions,  Mr.  Southard  says,  that,  subs^-' 
quent  to  the  appointment  of  the  defendant  as  secretary,  the  commis* 
sioners  were  enabled  by  appropriations,  and  collecting  money  belong- 
ing to  the  fund  from  various  sources,  to  proceed  to  apply  the  funds 
to  the  establishment  of  navy  hospitals  as  required  by  the  act  of  con- 
gress.   That  these  funds  were  placed  in  the  hands  of  the  treasurer 
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of  the  United  States,  as  the  treasurer  of  the  commissioners ;  and  ihat 
in  collecting  and  disbunsing  the  fund,  it  was  found  indispensable  to 
have  an  agent  who  should  attend  carefully  to  it,  and  be  responsible 
to  the  board.  That  this  did  not  belong  to  the  duties  of  the  secre- 
tary. But  that  it  was  thought  best  to  give  the  agency  to  him  on 
*i(i1  *^^ou^^  ^^  bi^  acquaintance  wim  every  part  of  the  interest 
-I  of  the  fund,  and  his  fitness  to  dischaige  the  duty.  That  he 
was  appointed  the  agent  with  the  understanding  that  he  should 
receive  a  suitable  compensation  for  the  services  he  should  render  in 
that  capacity.  That  it  was  the  understanding  of  the  commissioners 
that  he  should  receive  compensation  in  the  mode,  and  according  to 
the  practice  of  the  government  in  other  similar  cases.  That  he  is 
under  the  impression  that  this  was  to  be  by  a  per  centage  on  the 
money  disbursed ;  and  that  he  is  also  under  the  impression  that  he 
did,  by  the  authority  of  the  boards  allow  one  or  more  of  the  accounts 

E resented  by  the  defendant  in  conformity  to  the  facts  and  principles 
e  has  detailed. 

From  this  testimony  it  is  veiy  certain  that  Mr.  Southard  con- 
sidered the  agency  of  the  defendant  in  relation  to  the  fund  as 
entirely  distinct  from  his  duty  as  secretary,  and  for  which  he  was  to 
have  extra  compensation.  And  it  is  fairly  to  be  collected  from 
this  deposition,  that  all  this  received  the  direct  sanction  of  all  the 
commissioners.  But,  whether  it  did  or  did  not,  it  was  binding  on 
the  board ;  for  the  secretary  of  the  navy  was  the  acting  commissioner, 
having  the  authority  of  the  board  for  doing  what  he  did,  and  his  acts 
were  the  acts  of  the  board,  in  judgment  of  law.  It  was,  therefore, 
an  express  contract  entered  into  between  the  board  or  its  agent,  and 
the  defendant ;  and  it  was  not  in  the  power  of  the  board,  composed 
even  of  the  same  men,  after  the  service  had*  been  performed,  to 
rescind  the  contract,  and  withhold  from  the  defendant  the  stipulated 
compensation.  There  is  no  doubt  the  board  composed  of  other 
members,  had  the  same  power  over  this  matter  as  the  former  board. 
But  it  cannot  be  admitted  that  it  had  any  greater  power.  The 
rejection,  therefore,  of  these  claims  on  the  7th  of  September,  1829, 
after  all  the  services  had  been  performed  by  the  defendant,  can 
^  have  no  influence  upon  the  question. 

It  has  been  argued,  on  the  part  of  the  United  States,  that  the 
sanction  of  the  secretary  of  the  navy,  as  one  of  the  commissioners, 
can  give  no  right  to  the  allowance  without  the  concurrence  of  the 
other  members.  This  proposition  is  not  denied :  but  the  testimony 
of  Mr.  Southard,  as  has  been  already  shown,  goes  fully  to  establish 
*471  ^^^  ^^^^'  ^^^^  ^^  ^^^  ^^^  general  ^authority  of  the  board  to  act 
^  as  its  agent ;  and  leaves  little  or  no  doubt  of  the  sanction  of  the 
board  to  the  particular  claims  in  question.  It  was,  however,  pretty 
strongly  intimated  at  the  bar,  though  it  was  not  understood  to  be 
positively  asserted,  that  these  facts  could  not  be  established  by  parol, 
but  that  the  proceedings  of  the  board  must  be  shown  in  writing. 
And  this  would  seem  to  be  one  of  the  questions  intended  to  be  made 
under  the  second  prayer.  It  would  be  a  sufficient  answer  to  this, 
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that  no  objection  was  made  at  the  trial  to  the  admission  of  the  evidence. 
But  the  objection,  if  it  had  been  made,  could  not  have  been  sus- 
tained. There  is  no  general  principle  of  law  known  to  the  court, 
and  no  authority  has  been  shown  establishing  the  doctrine,  that  all 
the  proceedings  of  siich  boards  must  be  in  writing,  or  they  shall  be 
deemed  void,  unless  the  statute  under  which  they  act  shall  require 
their  proceedings  to  be  rendered  to  writing.  It  is  certainly  fit  and 
proper  that  every  important  transaction  of  the  board  should  be  com- 
mitted to  writing.  Dili  the  law  imposes  no  such  indispensable  duty. 
The  act  of  1811,  4  Laws  U.  S.  311,  constituting  the  fund  for  navy 
hospitals,  only  makes  the  secretaries  of  the  navy,  treasury  and  wai 
departments,  a  board  of  commissioners  by  the  name  and  style  of 
commissioners  of  navy  hospitals,  and  gives  some  general  directions 
in  what  way  the  fund  is  to  be  employed ;  but  the  mode  and  manner 
of  transacting  their  business  is  not  in  any  respect  prescribed.  It  is 
not  true  even  with  respect  to  corporations,  that  all  their  acts  must  be 
established  by  positive  record  evidence.  In  the  case  of  the  bank  of 
the  United  States  v.  Dandri(]^e,  12  Wheat  69,  this  court  says,  "  we 
do  not  admit  as  a  general  proposition,  that  the  acts  of  a  corporation 
are  invalid  merely  from  an  omission  to  have  them  reduced  to  writing, 
unless  the  statute  creating  it  makes  such  writing  indispensable  as 
evidence,  or  to  give  them  an  obligatory  force.  If  the  statute  imposes 
such  restriction  it  must  be  obeyed. ''  Considering  then  the  testimony 
of  Mr.  Southard  as  competent  evidence  to  establish  the  acts  of  the 
board,  it  shows  very  clearly,  that  the  services  rendered  by  the  defend- 
ant, and  for  which  he  claims  compensation,  were  not  embraced 
within  his  duties  as  secretaiy  of  the  board ;  but  were  extra  services, 
for  which  the  commissioners  agreed  to  make  him  compensation. 

^Another  question  may  perhaps  arise  under  the  latter  branch  ^^^g 
of  the  second  prayer,  wheuier  the  sanction  or  approval  by  the  ^ 
board  of  commissioners  was  on  indispensable  preliminary  step  to 
entitle  the  defendant  to  set  up  in  the  present  action  his  claim  against 
the  demand  of  the  United  States.  And  we  think  it  was  not.  If  the 
board  had  authority  to  employ  the  defendant  to  perform  the  services 
which  he  has  rendered,  and  these  services  have  been  actually  ren- 
dered at  the  request  of  the  board,  the  law  implies  a  promise  to  pay 
for  the  same. 

This  principle  is  fully  established  in  the  case  of  the  United  States 
V.  Wilkins,  6  Wheat.  143 ;  which  brought  under  the  consideration 
of  the  court  the  act  of  the  3d  of  March,  1797,  2  Laws  U.  S.  594, 
providing  for  the  settlement  of  accounts  between  the  United  States 
and  public  receivers.  And  the  court  says,  ^'  there  being  no  limita- 
tion as  to  the  nature  and  origin  of  the  claims  for  a  credit  which  may 
be  set  up  in  the  suit,  we  think  it  a  reasonable  construction  of  the 
act,  that  it  intended  to  allow  the  defendant  the  full  benefit  at  the 
trial  of  any  credit,  whether  arising  out  of  the  particular  transaction 
for  which  he  was  sued,  or  out  of  any  distinct  and  independent  transac- 
tion, which  would  constitute  a  legal  or  equitable  set-off,  in  whole  or 
in  part,  of  the  debt  sued  for  by  the  United  States,"  subject,  of  course, 

35 


Digitized  by 


Google 


48  SUPREME  COURT, 

[United  States  t.  Fillebrown.] 
to  the  requirement  of  the  act,  that  the  claim  must  have  been  pre- 
sented to  the  proper  accounting  ofScero  and  disallowed. 

The  circuit  court,  therefore,  properly  refused  to  give  the  instructions, 
asked  on  the  part  of  the  United  States. 

The  instractions  given  to  the  jury  are  as  follows : 

If  the  jury  believe  from  die  evidence,  that  the  regular  duties  to  be 
performed  by  the  defendant  as  secretary  to  the  commissioners  of  the 
navy  hospital  fund,  at  the  stated  salary  of  two  hundred  and  fifty 
dollars  per  annum,  did  not  extend  to  the  receipt  and  disbursement 
of  the  fund ;  (hat  the  duty  of  receiving  and  disbursing  the  fund  was 
Required  of,  and  performed  by  him  as  an  extra  service,  over  and 
above  the  regular  duties  of  his  said  appointment;  that  it  has  been 
for  many  years  the  general  practice  of  the  government  and  its  several 
departments  to  allow  to  persons,  though  holding  offices  or  clerkships, 
for  the  proper  duties  of  which  they  receive  stated  salaries  or  other 
0  jg-|  fixed  ^compensation,  commissions  over  and  above  such  salaries 
-'  or  other  compensation,  upon  the  receipts  and  disbursements  of 
public  moneys  appropriated  by  law  for  particular  services,  when  such 
receipts  and  disbursements  were  not  among  die  ordinary  and  regular 
dudes  appertaining  to  such  offices  or  clerbhips,  but  superadded 
labour  and  responsibility,  apart  from  such  ordinary  and  regular  duties  : 
and  that  the  defendant  took  upon  himself  the  labour  and  responsibility 
of  such  receipts  and  expenditures  of  the  navy  hospital  fund  at  the 
request  of  said  commissioners,  or  with  an  understanding  on  both  sides 
that  be  should  be  compensated  for  the  same  as  extra  service,  by  the 
allowance  of  a  commission  on  the  amount  of  such  receipts  and  ex- 
penditures, then  it  is  competent  for  the  jury  in  this  case  to  allow 
such  commissions  to  the  defendant  on  the  said  receipts  and  disburse- 
ments.as  the  jury  may  find  to  have  been  agreed  upon  between  the 
said  commissioners  and  the  defendant ;  or  in  the  absence  of  any 
specific  agreement  fixing  the  rate  of  commissions,  such  rate  as  the 
jury  shall  find  to  be  reasonable,  and  conformable  to  the  general  usage 
of  the  government  and  its  departments  in  the  like  cases. 

These  instrucdons  were  entirely  correct,  and  in  conformity  to  the 
rules  and  principles  laid  down  in  the  former  part  of  this  opinion. 

Another  bill  of  exceptions  was  taken  to  the  ruling  of  the  court, 
with  respect  to  evidence  of  usage. 

The  record  states,  that  upon  the  trial  of  this  cause  the  defendant 
ofiTered  to  prove,  by  the  tesdmony  contained  in  the  preceding  bill  of 
excepdons,  the  general  usage  of  the  diflferent  departments  of  the 
government  in  allowing  commissions  to  the  officers  of  government 
upon  disbursements  of  money  under  a  special  authority,  not  con- 
nected with  their  regular  official  duties.  The  counsel  of  the  United 
States  objected  to  the  admission  of  parol  evidence  to  prove  such  usage, 
but  the  court  permitted  the  evidence  to  be  given. 

The  real  point  of  this  exception  is  not  very  apparent     From  the 

form  in  which  it  is  put,  it  would  seem  that  the  objection  was  to  the 

admission  of  parol  evidence  of  the  usage.     But  this  probably  was 

not  the  restricted  sense  in  which  the  objecdon  was  intended  to  be 
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made.  The  offer,  however,  was  not  to  ^introduce  new  eri-  ^^gr. 
dec\ce  of  usage^  but  to  prove  it  by  the  testimony  contained  in  ^ 
the  preceding  bill  of  exceptions.  It  amounted,  therefore,  to  nothing 
more  than  a  mere  inference  or  deduction  from  the  evidence  already 
before  the  court  and  jury,  and  which  had  been  admitted  without 
objection.  But  we  see  no  grounds  for  objection  against  the  usage 
offered  to  be  proved,  and  the  purpose  for  which  it  was  so  offered,  as 
connected  with  the  very  terms  upon  which  the  defendant  was  em- 

Eloyed  to  perform  the  services.  It  was  not  for  the  purpose  of  esta- 
lishing  the  right,  but  to  show  the  measure  of  compensation,  and  the 
manner  in  which  it  was  to  be  paid.  Mr.  Southard  states  that  it  wad 
tiie  understanding  of  the  commissioners  that  the  defendant  was  to 
receive  compensation,  in  the  mode  and  according  to  the  practice  of 
the  government  in  other  similar  cases.  And  the  usage  offered  to  be 
shown  was,  that  such  compensation  was  made  by  allowing  commis- 
sions on  the  disbursement  of  the  money  expended ;  and  in  this  point 
of  view  it  was  entirely  unexceptionable. 
We  are  accordingly  of  opinion  that  the  judgment  must  be  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of 'the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Columbia 
holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel:  on  consideration  whereof,  it  is  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  circuit  court  in  this  cause  be, 
and  the  same  is  hereby  affirmed. 
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•The  United  States,  appellants,  v.  Juan  Percheman,  ap- 
pellee. 

Juan  Percheman  claimed  two  thousand  acres  of  land  lying  in  the  territory  of 
Florida,  by  virtue  of  a  grant  from  the  Spanish  governor,  made  in  1815.  His 
title  consistod  of  a  petition  presented  by  himself  to  the  governor  of  East  Florida, 
pmying  for  a  grant  of  two  thousand  acres,  at  a  designated  place,  in  pursuance 
of  the  royal  order  of  the  29th  of  March,  1815,  granting  lands  to  the  military  who 
were  in  St.  Augustine  during  the  invasion  of  1812  and  1813;  a  decree  by  the 
governor,  made  12th  December,  1815,  in  conformity  to  the  petition,  in  absolute 
property,  under  the  authority  of  the  royal  order,  a  certified  copy  of  which  de- 
cree and  of  the  petition  was  directed  to  be  issued  to  him  from  the  secretary's 
office,  in  order  that  it  may  be  to  him  in  all  events  an  equivalent  of  a  title  in 
form ;  a  petition  to  the  governor,  dated  31st  December,  1815,  for  an  order  of 
survey,  and  a  certificate  of  a  survey  having  been  made  on  the  20th  of  August, 
1819,  in  obedience  to  the  same.  This  claim  was  presented,  according  to  law, 
to  the  register  and  receiver  of  East  Florida,  while  acting  as  a  board  of  com- 
missioners to  ascertain  claims  and  titles  to  lands  in  East  Florida.  The  claim 
was  rejected  by  the  board,  and  the  following  entry  made  of  the  same.  ^^  In 
the  memorial  of  the  claimant  to  this  board,  he  speaks  of  a  survey  made  by 
authority  in  1829.  If  this  had  been  produced  it  would  have  furnished  some 
support  for  the  certificate  of  Aguilar.  As  it  is,  we  reject  the  claim.''  Held : 
that  this  was  not  a  final  action  on  the  claim  in  the  sense  those  words  are 
used  in  the  act  of  the  26th  of  May,  1830,  entitled  "  an  act  supplementary  to,"  &c. 

Even  in  cases  of  conquest,  it  is  very  unusual  for  the  conqueror  to  do  more  than 
to  displace  the  sovereign  and  assume  dominion  over  the  country. 

The  modern  lisage  oi  nations,  which  has  become  law,  would  be  violated ;  that 
sense  of  justice  and  of  right,  which  is  acknowledged  and  felt  by  the  whole 
civilized  world,  would  be  outraged  j  if  private  property  should  be  generally 
confiscated,  and  private  rights  annulled  on  a  change  in  the  sovereignty  of  the 
country.  The  people  change  their  allegiance,  their  relation  to  their  ancient 
soveseign  is  dissolved ;  but  their  relations  to  each  other,  and  their  rights  of  pro- 
perty remain  undisturbed. 

Had  Florida  changed  its  sovereign  by  an  act  containing  no  stip^lation  respecting 
the  property  of  individuals,  the  right  of  property  in  all  those  who  became  sub- 
jects or  citizens  of  the  new  government  would  have  been  unafiected  by  the 
change.     It  would  have  remained  the  same  as  under  the  ancient  sovereign. 

The  language  of  the  second  article  of  the  treaty  between  the  United  States  and 
Spain,  of  22d  February,  1819,  by  which  Florida  was  ceded  to  the  United  States, 
conforms  to  this  general  principle. 

r^KnThe  eighth  article  of  the  treaty  must  be  intended  (o  stipulate  expressly  for 
*■  ^Hhe  security  to  private  property,  which  the  laws  and  usages  of  nations 

would,  without  express  stipulation,  have  conferred.  No  construction  which 
would  impair  that  security,  further  than  its  positive  words  require,  would  seem 
to  be  admissible.  Without  it,  the  titles  of  individuals  would  remain  as  valid 
under  the  new  government  as  they  were  under  the  old.  And  those  titles,  so  far 
at  least  as  they  were  consummated,  might  be  asserted  in  the  courts  of  the 
United  States,  independently  of  this  article. 

The  treaty  was  drawn  up  in  the  Spanish  as  well  as  in  the  English  languages. 
Both  are  original,  and  were  unquestionably  intended  by  the  parties  to  be  iden- 
tical. The  Spanish  has  been  translated ;  and  it  is  now  understood  that  the 
article  expressed  in  that  language  is,  that  ^  the  grants  shall  remain  ratified  and 
confirmed  to  the  persons  in  possession  of  them,  to  the  same  extent,"  &c.,  thus 
conforming  exactly  to  the  universally  received  law  of  nations. 

If  the  English  and  Spanish  part  can,  without  violence,  be  made  to  agree,  that  con- 
struction which  establishes  this  conformity  ought  to  prevail. 

No  violence  is  done  to  the  language  of  the  treaty  by  a  construction  which  con- 
forms the  English  and  Spanish  to  each  other.  Although  the  words  ''  shall  be 
ratified  and  confirmed,"  are  properly  words  of  contract,*  stipulating  for  some 
future  legblation,  they  are  not  necessarily  so.    They  may  import  thrt  '<thc> 
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dtall  be  ntified  and  confirmed"  by  force  of  the  instroment  itself.  When  it  is 
obsenred  that  in  the  counterpart  of  the  same  treaty,  executed  at  the  same  time. 
by  the  same  parties,  they  are  used  in  this  sense,  the  construction  is  proper,  it 
not  unavoidable. 

In  the  case  of  Foster  t.  Elam,  2  Peters,  253,  this  court  considered  those  words  im- 
porting a  contract.  The  Spanish  part  of  the  treaty  was  not  then  brought  into 
yiew,  and  it  was  then  supposed  there  was  no  variance  between  them.  It  was 
not  supposed  that  there  was  even  a  formal  difference  of  expression  in  the  same 
instrument,  drawn  up  in  the  language  of  each  party.  Had  this  circumstance 
been  knoiwii,  it  is  believed  it  would  nave  produced  the  construction  which  it 
now  given  to  the  article. 

On  the  8th  of  May,  1S22,  an  act  was  passed  *^  for  ascertaining  claims  and  titles  to 
land  within  the  territory  of  Florida."  Congress  did  not  design  to  submit  the 
validity  of  titles,  which  were  ''  valid  under  the  Spanish  government,  or  by  the 
law  of  nations,"  to  the  determination  of  the  commissioners  acting  under  this 
law.  It  was  necessary  to  ascertain  these  claims,  and  to  ascertain  their  location, 
not  to  decide  finally  upon  them.  The  powers  to  be  exercised  by  the  commis- 
sioners ought  to  be  limited  to  the  object  and  purpose  of  the  act. 

In  all  the  acts  passed  upon  this  subject  previous  to  May,  1830,  the  decisions  of  the 
commissioners,  or  of  the  register  and  receiver  acting  as  commissioners,  have 
been  confirmed.  Whether  these  acts  affirm  those  decisions  by  which  claims 
are  rejected,  as  well  as  those  by  which  they  are  recommended  for  confirmation, 
admits  of  some  doubt.  Whether  a  rejection  amounts  to  more  than  a  refusal  to 
recommend  for  confirmation,  may  be  a  subject  of  serious  inquiry.  However 
this  may  be,  it  can  admit  of  no  doubt  that  the  decision  of  the  commissioners 
was  conclusive  in  no  ^ase  until  confirmed  by  an  act  of  congress.  The  r^^^ 
language  of  these  acts,  and  among  others  that  of  the  act  of  1828,  would  *- 
indicate  that  the  mind  of  congress  was  directed  solely  to  the  confirmation  of 
claixna^  not  to  their  annulment.  The  decision  of  this  question  is  not  necessary 
to  this  case. 

The  act  of  26th  May,  1830,  entitled  '^  an  act  to  provide  for  the  final  settlement  of 
land  claims  in  Florida,"  contains  the  action  of  congress  on  the  report  of  the 
commissioners  of  14th  January,  1830,  in  which  is  the  rejection  of  the  claim  of 
the  petitioner  in  this  case.  The  first,  second  and  third  sections  of  this  act  con- 
firm the  claims  recommended  for  confirmation  by  the  commissioners.  The 
fourth  section  enacts  ^  that  all  remaining  claims,  which  have  been  presented 
according  to  law,  and  not  finally  acted  upon,  shall  be  adjudicated  and  finally 
settled  upon  the  same  conditions,"  &c.  It  is  apparent  that  no  claim  was  finally 
acted  upon  until  it  had  been  acted  upon  by  congress ;  and  it  is  equally  apparent 
that  the  action  of  congress  in  the  report  containing  this  claim,  is  confined  to 
the  confirmation  of  those  titles  which  were  recommended  for  confirmation. 
Congress  has  not  passed  upon  those  which  were  rejected.  They  were,  of  con- 
sequence, expressly  submitted  to  the  court. 

From  the  testimony  in  the  case,  it  does  not  appear  that  the  governor  of  Florida, 
nnder  whose  grant  the  land  is  claimed  by  the  petitioner,  exceeded  his  authority 
in  making  the  grant. 

Papers  translated  from  a  foreign  language,  respecting  the  transactions  of  foreign 
ofilcers,  with  whose  powers  and  authorities  the  court  are  not  well  acquainted, 
containing  uncertain  and  incomplete  references  to  things  well  understood  by 
the  parties,  but  not  understood  by  the  court ;  should  be  carefully  examined,  be- 
fore it  pronounces  that  an  officer  holding  a  high  place  of  trust  and  confidence, 
has  exceeded  his  authority. 

On  general  principles  of  law,  a  copy  of  a  paper  given  by  a  public  officer,  whose 
duty  it  is  to  keep  the  originals,  ought  to  be  received  in  evidence. 

APPEAL  from  the  superior  conrt  for  the  eastern  district  of  Florida. 

On  the  17th  of  September,  1830,  Juan  Percheman  filed  in  the 
clerk's  office  of  the  superior  court  for  the  eastern  district  of  Florida,  a 
petition,  setting  forth  his  claim  to  a  tract  of  land  containing  two  thou- 
sand acres,  within  the  district  of  East  Florida,  situated  at  a  place 
called  the  Ockliwaha,  along  the  margin  of  the  river  St  John. 
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The  petitioner  stated  that  he  derived  his  title  to  the  said  tract  of 
laiid  u|iaer  a  grant  made  to  hinn  on  the  12th  day  of  December,  1815, 
by  governor  Estrada,  then  Spanish  governor  of  East  Florida^  and 
whilst  East  Florida  belonged  to  Spain. 

The  documents  exhibiting  the  cJleged  title  annexed  to  the  petition 
were  the  following : 

♦541  *^^®  excellency  the  govemor : — ^Don  Juan  Percheman,  en- 
^  sign  of  the  corps  of  dragoons  of  America,  and  stationed  in  this 
place,  with  due  veneration  and  respect  appears  before  your  excellency 
and  says,  that  in  virtue  of  the  bounty  in  lands,  which,  pursuant  to  his 
royal  order  of  the  29th  of  March,  of  the  present  year,  the  king  grants 
to  the  military  which  were  of  this  place  in  the  time  of  the  invasion 
which  took  place  in  the  years  1812  and  1813,  and  your  petitioner 
considering  himself  as  being  comprehended  in  the  said  sovereign  re- 
solution, as  it  is  proved  by  the  annexed  certificates  of  his  lordship 
brigadier  don  Sebastian  Eindelan,  and  by  that  which  your  lordship 
thought  proper  to  provide  herewith,  which  certificates  express  the 
merits  and  services  rendered  by  your  petitioner  at  the  time  of  the 
siege,  in  consequence  of  which  said  bounties  were  granted  to  those 
who  deserved  them,  and  which  said  certificates  your  petitioner  soli- 
cits from  your  goodness  may  be  returned  to  him,  for  any  other  pur- 
poses which  may  be  useful  to  your  petitioner:  therefore,  he  most 
respectfully  supplicates  your  lordship  to  grant  him  two  thousand 
acres  of  land,  in  the  place  called  Ockliwaha,  situated  on  the  margins 
of  St.  John's  river,  which  favour  he  doubts  not  to  receive  from  your 
good  heart  and  paternal  dispositions.  St  Augustine,  of  Florida,  8th 
December,  1815.  Juan  Percheman. 

St.  Augustine,  of  Florida,  12th  December,  1815.  Whereas  this 
ofiUcer,  the  party  interested,  by  the  two  certificates  inclosed,  and 
which  will  be  returned  to  him  for  the  purposes  which  may  be  con- 
venient to  him,  has  proved  the  services  which  he  rendered  in  the 
defence  of  this  province,  and  in  consideration  also  of  what  is  provided 
in  the  royal  order  of  the  29th  March  last  past,  which  he  cites,  I  do 
grant  him  the  two  thousand  acres  of  land  which  he  solicits,  in  abso- 
lute property,  in  the  indicated  place ;  to  which  effect  let  a  certified 
copy  of  this  petition  and  decree  be  issued  to  him  from  the  secretary's 
office,  in  order  that  it  may  be  to  him  in  all  events  an  emjivalent  of  a 
title  in  form.  Estrada. 

Petition.     His  excellency  the  governor: — ^Don  Juan  Perche- 
man, sergeant  of  the  squadron  of  dragoons  of  America,  stationed  in 
tliis  place,  with  due  veneration  and  respect  appears  before  your  ex- 
*551  ^^^^^^^y^  ^"^  ^y^9  ^^^  ^^  virtue  of  the  royal  ^bounties  in 
^  lands,  granted  by  his  majesty,  by  his  royal  order  of  the  29th 
of  March  of  the  present  year,  to  the  militaiy  individuals  who  were 
in  this  place  aforesaid  in  the  time  of  the  invasion  thereof,  in  the  years 
1812  and  1813,  and  your  petitioner  considering  himself  as  included 
in  the  said  royal  resolution,  as  he  proves  it  by  the  annexed  certificates, 
exhibited  with  due  solemnity,  one  of  them/rom  the  brigadier  don 
Sebastian  Kindelan,  and  the  other  with  which  'your  excellency 
40 


Digitized  by 


Google 


JANUARY  TERM,  1833.  65 

[United  States  v.  Percheman.] 
thought  proper  to  provide  him,  which  certificates  express  the  merits 
and  services  which  he  acquired  and  rendered  in  the  time  and  epochs 
of  the  siege,  in  consequence  of  which  the  meritorious  were  thus  re- 
warded, and  which  certificates  your  excellency  will  be  pleased  to  re- 
turn to  your  petitioner,  for  other  purposes  which  may  be  useful  to 
him,  wherefore,  your  petitioner  most  respectfully  supplicates  your 
excellency  to  be  pleased  to  grant  him  two  thousand  acres  of  land,  in 
the  place  called  Ockliwaha,  situated  on  the  margins  of  the  river  St 
John,  which  favour  he  doubts  not  to  receive  from  the  benevolent 
and  charitable  dispositions  of  your  excellency.  St.  Augustine,  of 
Florida,  on  the  8th  of  December,  1815.  Juan  Perchbman. 

Decree.  St.  Augustine,  of  Florida,  on  the  12th  of  December, 
1815.  Whereas  this  officer  interested  proves  by  the  two  certificates 
annexed,  and  which  will  be  returned  to  him  for  such  purposes  as 
may  suit  him,  the  services  which  he  has  rendered  in  the  defence  of 
this  province,  and  also  in  consideration  of  the  provisions  of  the  royal 
order,  under  date  of  the  29th  March  last,  which  is  referred  to,  I  do 
grant  to  him,  in  absolute  property,  the  two  thousand  acres  of  land, 
in  the  place  which  he  indicates ;  for  the  attainment  of  which  let  a 
certified  copy  of  this  petition  and  decree  be  issued  to  him ;  which 
documents  will  at  all  events  serve  him  as  a  title  in  form. 

Estrada. 

I,  don  Tomas  de  Aguilar,  under-lieutenant  of  the  army,  and 
secretary  for  his  majesty  of  the  government  of  this  place,  and  of  the 
province  thereof,  do  certify  that  the  preceding  copy  is  faithfully 
clrawn  from  the  original,  which  exists  in  the  secretary's  office,  under 
my  chaige ;  and  in  obedience  to  what  is  ^ordered,  I  give  the  ^^^^ 
present  in  St  Augustine,  of  Florida,  on  the  12th  of  De-  I- 
cember,  1815.  Tomas  de  Aguilar. 

Petition  for  survey.  HFs  excellency  the  governor: — ^Don 
Juan  Percheman,  ensign  of  the  corps  of  dragoons,  and  commandant 
of  the  detachment  of  the  same,  stationed  in  this  place,  with  due  re- 
spect represents  to  your  excellency  that  this  goveroment  having 
granted  your  petitioner  two  thousand  acres  of  land  in  the  place  called 
Ockliwaha,  on  the  maigin  of  the  river  St  John,  he  may  be  permitted 
to  have  the  same  surveyed  by  a  competent  surveyor,  as  soon  and  at 
any  time  your  petitioner  will  find  it  convenient,  which  favour  your 
petitioner  hopes  to  receive  from  the  high  consideration  of  your  ex- 
cellency.    St  Augustine,  of  Florida,  on  the  31st  December,  1815. 

Juan  Percheman. 

St  Augustine,  31st  December,  1815.  The  preceding  petition  is 
granted.  Estrada. 

I,  don  Robert  M'Hardy,  an  inhabitant  of  this  province,  and  ap- 
pointed surveyor  by  decree  of  this  goveroment,  rendered  on  the  31st 
December,  lol5,  in  behalf  of  the  interested  party,  do  certify  that  I 
have  surveyed  for  don  Juan  Percheman,  lieutenant  of  the  Havana 
dragoons,  a  tract  of  land  containing  two  thousand  acres,  situated  on 
the  south  side  of  Ockliwaha,  and  is  conformable  in  all  its  circum- 
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stances  to  the  following  plat     In  testimony  whereof,  I  sign  the 
present  in  St  Augustine,  of  Florida,  on  the  20tb  of  August,  1819. 

Rt.  M'Hardy. 

The  petitioner  proceeds  to  state  that  his  claim  to  said  tract  of  land 
so  claimed  by  him  was  submitted  to  the  examination  of  the  board 
of  commissioners  appointed  under  and  in  virtue  of  an  act  of  the  con- 
gress of  the  United  States  of  America,  entitled  ^^  an  act  for  ascertain- 
ing claims  and  titles  to  lands  in  the  territoiy  of  Florida,  and  to  provide 
for  the  survey  and  disposal  of  the  public  lands  in  Florida,"  passed 
the  3d  day  of  March,  1823. 

And  that  the  land  so  claimed  by  him,  and  situated  as  aforesaid, 
*571  ^'^'^  ^®  territory  of  Florida,  and  within  the  jurisdiction  *of 
^  this  honourable  court,  as  aforesaid,  is  embiiaced  by  the  treaty 
between  Spain  and  the  United  States  of  the  22d  of  February,  1819 ; 
that  his  claim  to  said  land  has  not  been  finally  settled  under  the  pro- 
visions of  the  act  of  the  congress  of  the  United  States,  entitled  ^'  an  act 
supplementaiy  to  the  several  acts  providing  for  the  settlement  and 
confirmation  of  private  land  claims  in  Florida,"  passed  the  23d  day 
of  May,  1828,  or  of  any  of  the  acts  to  which  the  said  last  recited  act 
is  supplementary ;  and  that  the  claim  of  the  petitioner  to  the  said 
land  has  not  been  reported  by  the  said  commissioners  appointed  under 
any  of  the  said  acts  of  congress,  or  any  other,  or  by  the  register  and 
receiver  acting  as  such,  under  the  several  acts  of  the  congress  of  the 
United  States  in  such  case  made  and  provided,  as  antedated  or  foiged, 
and  that  the  said  claim  hath  not  been  annulled  by  the  aforesaid 
treaty  between  Spain  and  the  United  States,  nor  by  the  decree 
ratifying  the  same. 

Wlierefore  he  prayed  that  the  validity  of  his  claim  to  said  land 
may  be  inquired  into,  and  decided  upon  by  the  court,  and  that,  in 
pursuance  of  an  act  of  congress  for  that  purpose,  in  that  case  made 
and  provided,  the  United  States  be  made  a  party  defendant  to  this 
petition,  and  that  process,  &c.  &c. 

On  the  2d  of  October  the  attorney  of  the  United  States  for  the  dis- 
trict of  East  Florida  filed,  an  answer  to  the  petition  of  Juan  Perche- 
man,  in  which  it  is  stated,  that  on  the  28th  of  November,  1823,  he, 
the  said  Juan  Percheman,  sold,  transferred  and  conveyed,  to  one 
Francis  P.  Sanchez,  all  his  right,  title  and  interest  in  the  tract  of 
land  claimed  by  him;  which,  the  answer  asserted,  appeared  by  a 
copy  of 'the  conveyance  annexed  to  the  action,  and  that  he  had  not, 
at  the  time  of  the  filing  of  his  petition,  any  right,  tide  or  interest  in 
the  land.  The  answer  admits  that  the  claim  of  the  said  Francis  P. 
Sanchez  to  the  said  tract  of  land  was  duly  presented  to  the  register 
and  receiver  of  the  district,  while  they  were  acting  as  a  board  of  com- 
missioners to  ascertain  titles  to  land  in  East  Florida;  and  avers  that 
the  said  claim  was  finally  acted  upon  and  rejected  by  the  said  register 
and  receiver,  while  lawfully  acting  as  aforesaid,  as  appears  by  a  copy 
of  their  report  thereon,  annexed  to  the  answer. 
*581  '^^^  United  States  further  say  that  the  tract  of  land 
•J  claimed  *by  the  petitioner  contains  a  less  quantity  than  three 
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thousand  five  hundred  acres,  to  wit,  but  two  thousand  acres  by 
the  showing  of  the  petitioner  himself,  and  that  the  court  has  no  juris- 
diction in  the  case,  nor  can  any  court  exercise  jurisdiction  over  the 
claim  against  the  United  States. 

The  answer  submits,  that  if  the  govemor  Estrada  did  make  the 
grant  or  concession  set  forth  by  the  petitioner  at  the  time,  *'  and  in 
the  manner  alleged  in  the  said  petition  or  bill  of  complaint,  he  made 
it  contrary  to  the  laws,  ordinances  and  royal  regulations  of  the  go- 
vernment of  Spain,  which  were  then  in  force  in  Bast  Florida,  on 
the  subject  of  granting  lands,  and  without  any  power  or  authority 
to  do*so,  and  that  the  said  grant  was  and  is  therefore  null  and  void ; 
and  that  the  right  and  title  to  said  tract  of  land,  consequendy,  is 
vested  in  the  said  United  States,  as  will  more  fully  appear  by  refer- 
ence to  the  laws,  ordinances  and  royal  regulations  aforesaid." 

The  proceedings  of  the  register  and  receiver  in  the  claim  of  Francis 
P.  Sanchez,  referred  to  in  the  answer,  were  as  follows : 

"  This  is  a  certificate  of  Thomas  de  Aguilar,  that,  in  December, 
1815,  Estrada  granted  don  Juan  Percheman,  cornet  of  squadron  of 
dragoons,  for  services,  two  thousand  acres  of  land,  at  a  place  called 
Ockliwaha,  on  the  St  John's  river.  In  1819,  Percheman  sold  to 
Sanchez.  In  the  memorial  of  the  claimant  to  this  board,  he  speaks 
of  a  survey  made  by  authority  in  1819.  If  this  had  been  proauced 
it  would  have  furnished  some  support  to  the  certificate  of  Aguilar. 
As  it  is,  we  reject  the  claim." 

The  petitioner,  by  an  amended  petition  filed  on  (he  14th  of  De- 
cember, 1830,  stated  that  the  register  and  receiver  of  the  United 
States  for  East  Florida,  in  their  final  report  on  the  land  claims,  trans- 
mitted on  the  12th  December,  1828,  to  the  secretary  of  the  treasury, 
reported  the  claim  of  the  petitioner  as  rejected  on  the  ground  that 
the  claim  depended  on  a  certificate  only  of  don  Thomas  Aguilar, 
notary  of  the  Spanish  government  in  East  Florida ;  and  he  averred 
that  his  claim  depended  on  an  original  grant  or  file  in  the  office  of 
the  public  archives  of  East  Florida,  a  certified  copy  of  which  is  filed 
with  the  petition  in  the  court,  dated  8lh  December,  1816. 

The  amended  petition  also  states  that  the  sale  made  by  him 
*of  the  tract  of  land  described  in  the  original  petition,  was  a  ^^gg 
conditional  sale  and  no  more.  *- 

It  also  states  that  the  register  and  receiver  further  reported  that  the 
survey  of  the  tract  of  land,  made  by  the  authority  of  the  Spanish 
government,  was  not  produced  to  them :  but  the  petitioner  avers  the 
contrary,  for  that  the  survey  was  filed  with  the  claim  and  was  before 
them  when  they  examined  the  same,  for  the  truth  of  which  aver- 
ment a  certificate  from  the  keeper  of  the  office  of  archives  was  filed 
with  the  amended  petition. 

On  the  hearing  of  the  case  before  the  supreme  court  for  the  district 
of  East  Florida,  the  claimant,  by  his  counsel,  ofiered  in  evidence  a 
copy  from  the  office  of  the  keeper  of  public  archives  of  the  original 
grant  on  which  this  claim  is  founded ;  to  the  receiving  of  which  in 
evidence  the  said  attorney  for  the  United  States  objected,  alleging 
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that  the  original  grant  itself  should  be  produced,  and  its  execution 
proved,  before  it  could  be  admitted  in  evidence,  and  that  the  original 
only  could  be  received  in  evidence :  which  objection,  after  argument 
from  the  counsel,  was  overruled  by  the  court,  and  the  copy  from  the 
oflSce  of  the  keeper  of  the  public  archives,  certified  according  to  law, 
was  ordered  to  be  received  in  evidence.  And  the  court  further 
ordered,  that  though  by  the  express  statute  of  this  territory,  copies 
are  to  be  received  in  evidence,  yet,  in  cases  where  either  the  claimant 
or  the  United  States  shall  suggest  that  the  original  in  the  office  of  the 
keeper  of  the  public  archives  is  deemed  necessary  to  be  produced  in 
court,  on  motion  therefor,  a  subpcena  will  be  issued  by  order  of  the 
court  to  the  said  keeper,  to  appear  and  produce  the  said  original  in 
court  for  due  examination  there. 

The  court  proceeded  to  a  decree  in  the  case;  and  adjudged  that 
the  claim  of  the  petitioner  as  presented  was  within  its  jurisdiction — 
^'  Uiat  the  grant  is  valid,  that  it  ought  to  be,  and  by  virtue  of  the 
statute  of  the  26th  of  May,  1830,  and  of  the  late  treaty  between  the 
United  States  and  Spain,  it  is  confirmed." 

The  United  States  appealed  to  this  court 

The  case  was  aigued  hyMr.  Taney,  attorney-general,  for  the 
United  States;  and  by  Mr.  White,  for  the  appellee. 

*601        *P<>^  ^6  United  States  it  was  contended : 

-■  1.  That  the  copy  of  the  grant  and  other  proceedings  pro- 
duced by  the  petitioner,  were  not  admissible  in  evidence,  but  the 
original  papers  ought  to  have  been  produced. 

2.  That  the  court  had  not  jurisdiction  of  the  case  under  the  act 
of  congress  of  May  26, 1830 ;  the  claim  in  question  having  been 
finally  acted  upon  and  rejected  by  the  register  and  receiver. 

3.  If  the  court"  had  jurisdiction  of  the  claim,  the  suit  could  be 
maintained  only  by  Francis  P.  Sanchez,  to  whom  Percheman  had 
conveyed  his  interest;  and  the  court  erred  in  confinning  and  decree- 
ing the  land  to  Percheman. 

4.  That  if  these  points  are  against  the  United  Sates,  the  authority 
exercised  by  the  Spanish  governor  in  making  the  grant  to  the  ap- 
pellee, was  not  witnin  the  royal  order  of  the  king  of  Spain. 

As  to  the  first  point,  the  admissibility  in  evidence  of  certified  copies 
of  the  grant  and  other  proceedings,  the  attorney-general  cited  the  act 
of  congress  of  May  26,  1824,  sect  4,  of  May  23,  1828,  and  the 
Laws  of  Florida  of  July  3, 1823,  sect  4. 

As  to  the  second  point,  that  the  court  had  not  jurisdiction  of  the 
case  under  the  act  of  May  26, 1830,  the  claim  having  been  finally 
acted  upon  and  rejected ;  he  cited  the  fourth  section  of  that  law. 
The  acts  of  congress  made  the  decision  of  the  commissioners,  and 
afterwards  of  the  register  and  receiver,  final  in  all  cases  under  three 
thousand  five  hundred  acres.  For  the  correctness  of  this  position  be. 
referred  to  the  various  provisions  of  the  laws  on  the  subject  of  the 
claims  to  lands  in  Florida,  which  are  found  in  the  first,  fourth,  fifth 
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and  sixth  sections  of  the  act  of  May  8, 1822;  the  second  section  of 
the  act  of  March  3, 1823 ;  the  fourth  and  fifth  sections  of  the  act  of 
February  8, 1827 ;  and  the  fourth  and  sixth  sections  of  the  act  of 
May  23,  1828.  The  language  and  provisions  of  all  these  laws,  he 
contended,  sustain  the  position  that  the  decision  of  the  register  and 
receiver  upon  the  claim  of  the  appellee  was  final,  as  his  claim  was 
within  three  thousand  five  hundred  acres. 

The  act  of  congress  of  May  26, 1824,  gave  jurisdiction  to  decide 
on  all  claims  to  lands  in  Missouri.    In  Arkansas  the  jurisdiction  was 
confined  to  claims  not  exceeding  one  league  ^square.    No     r^g^ 
argument  can  therefore  be  drawn  in  favour  of  the  jurisdiction     ^ 
in  Florida  from  that  given  in  Missouri. 

The  restrictive  words  in  the  act  of  1828,  are  not  in  the  act  of 
1824;  and  their  introduction  shows  that  the  legislature,  warned  by 
experience,  did  not  mean  to  give  the  same  jurisdiction  which  it  had 
given  before. 

Nor  did  the  act  of  26th  of  May,  1830,  mean  to  extend  the  juris- 
diction beyond  that  given  by  the  law  of  1828.  It  uses  strong  words  of 
restriction.  It  refers  to  the  jurisdiction  given  by  the  law  of  1828, 
and  not  thi^  given  by  the  aa  of  1824. 

It  is  said,  that  the  act  of  1830,  section  4,  would  be  nugatory  ac- 
cording to  this  construction.  If  that  were  the  case,  it  would  not 
alter  the  plain  meaning  of  the  words. 

The  legislature  intended  to  provide  for  any  cases  which,  in  the 
various  legislation  on  that  subject,  might,  by  possibility,  be  found  not 
to  have  been  finally  acted  on,  and  to  supersede  the  necessity  of  fur- 
ther legislation.  The  fact  that  no  such  case  existed,  and  that  there 
IS  nothing  for  it  to  operate  on,  and  that  there  were  no  cases  brought 
to  the  view  of  the  legislature  for  which  this  section  provides,  cannot 
adect  its  construction. 

Congress  meant  to  provide  for  any  unforeseen  contingency,  and 
any  cases  unknown  or  overlooked,  which  had  not  been  finally 
acted  on. 

As  to  the  third  point,  that  if  the  court  had  jurisdiction,  the  claim 
could  only  be  maintained  by  Fraincis  P.  Sanchez,  it  was  argued  that 
the  provisions  of  the  act  of  1824,  required  that  the  party  having  title 
must  file  the  petition :  the  language  of  the  section  which  gives  the 
power  to  the  commissioners  to  decide  is,  ^^  to  hear  and  determine  all 
questions  relative  to  the  title  of  the  claimants."  Thus,  the  tide 
under  which  a  claimant  presents  himself  must  be  exhibited,  and  the 
decision  of  the  commissioners,  and  afterwards  of  the  register  and  re- 
ceiver, must  be  upon  the  title.  The  conveyance  of  the  appellee  to 
<  Sanchez  was  absolute;  it  gave  him  all  the  tide  and  rights  derived 
from  the  ^rant  of  the  Spanish  governor;  it  made  him  the  legal 
owner  of  (he  tract  of  land  described  in  the  grant;  and  thus  by  him 
only,  or  by  those  holding  under  him,  could  a  petition  be  presented 
under  the  provisions  of  the  act  of  congress. 

The  petition  of  the  appellee  was  a  suit  in  chanceiy  against 
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*621  *^^^  United  States,  by  a  penion  who  claims  the  title  against 
•■  every  one  else,  and  he  must  show  his  title,  and  establish  it  as 
a  complete  title,  before  be  can  be  relieved.  Cited,  act  of  congress  of 
1824,  sect.  6;  act  of  1830,  sect.  4.  How  can  land  be  decreed  to 
one  in  a  court  of  chancery,  when  it  appears  to  the  court  that  he  is 
not  entitled  to  it,  and  that  another  is  the  owner  of  it? 

To  sustain  the  position  that  governor  Estrada  was  not  authorized 
by  the  royal  order  of  the  king  of  Spain  to  make  the  grant  to  the 
appellee,  it  was  argued,  that  the  powers  of  the  governor  did  not 
extend  to  the  issuing  of  grants  for  so  large  a  tract  of  lands  as  that 
claimed  by  the  petitioner  in  this  case.  The  royal  order  of  March 
29,  1816,  White's  collection  of  Land  Laws,  248;  the  letter  of 
governor  Eenderland  to  the  captain-general  of  Cuba,  White's  Col- 
lection of  Land  Laws,  247,  were  cit^.  Also  the  United  States  v. 
Arredondo,  6  Peters,  727,  728. 

Mr.  White  for  the  appellee. 

The  appellee,  who  was  petitioner  in  the  court  below,  obtained  a 
decree  of  confirmation  to  his  claim  of  two  thousand  arpens  of  land 
in  East  Florida. 

From  that  decree  the  United  States  have  appealed,  and  the 
grounds  upon  which  that  appeal  was  taken,  have  been  explained  by 
the  attorney-general.  This  case  is  one  of  great  importance,  because 
it  involves  a  principle  common  to  a  number  of  others,  and  more 
especially  because  it  concerns  the  honour  and  good  faith  of  the 
government  of  the  United  States.  The  title  set  up  by  the  petitioner, 
an  officer  in  the  service  of  the  king  of  Spain,  is  admitted  to  be 
genuine. 

It  was  made  by  the  governor  of  East  Florida,  in  pursuance  of  a 
royal  order  promulgated  in  1816. 

It  was  made  to  one  of  the  officers,  specially  designated  as  a  person 
intended  to  be  benefited  by  the  royal  bounty  which  dictated  the 
ordinance.  The  grant  was  made  as  a  remuneration  for  services 
rendered  by  the  claimant  to  the  province  at  a  time  of  great  peril, 
occasioned  by  external  invasion  and  internal  insurrection.  The 
grant  was  made  prior  to  the  limitation  contained  in  the  treaty,  and 
*631  ^^  presented  to  the  commissioners  ^appointed  to  ascertain 
-I  claims  and  titles  to  land  in  East  Florida.  Upon  this  state  of 
the  facts  presented  on  the  record,  three  points  will  be  submitted  on 
the  part  of  the  appellee  to  the  consideration  of  the  court,  and  relied 
upon  in  support  of  the  decree  of  the  court  below. 

1.  This  title  was  confirmed  by  the  treaty  of  the  22d  of  February, 
1819. 

2.  It  is  not  competent  for  congress  to  pass  any  law  authorizing 
any  tribuncd  created  under  its  authority  to  invalidate  such  a  title. 

3.  By  the  act  of  1830  this  court  has  jurisdiction  of  the  case.  The 
first  point  involves  the  construction  of  the  treaty.  Whether  is  the 
eighth  article  executory  or  executed  ?  This  requires  an  examination 
into  the  aiticle  itself,  and  the  negotiations  which  led  to  it. 
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By  the  treaty  of  the  22d  of  February,  1819,  Spain  ceded  the 
Floridas  to  the  United  States. 

The  latter  acquired  these  provinces  and  their  appendages  in  full 
sovereignty,  including  all  public  grounds  and  edifices,  and  all  vacant 
lands  which  were  not  private  property.    Article  2d. 

It  was  stipulated  between  the  high  contracting  parties  that  all 
grants  made  by  his  catholic  maiesty,  or  his  lawful  authorities,  before 
the  24th  of  January,  1818,  in  the  ceded  territory,  should  remain  con- 
firmed and  acknowledged,  in  the  same  manner  as  they  would  have 
been  if  the  provinces  had  continued  under  the  dominion  of  his 
catholic  majesty.  Article  8th.  Further  time  was  given  to  proprie- 
tore  who  had  been  prevented  from  fulfiling  the  conditions  of  their 
grants  by  the  recent  circumstances  of  the  Spanish  monarchy,  and 
the  revolutions  in  Europe. 

The  inhabitants  of  the  ceded  territory  were  protected  in  all  their 
rights,  and  became  citizens  of  the  United  States.  Articles  5th 
and  6th. 

Congress  has,  from  time  to  time,  adopted  various  legislative  provi- 
sions for  the  purpose  of  preserving  the  national  faith,  separating  pri- 
vate property  from  the  public  domain,  and  securing  the  individual 
titles  intended  to  be  protected  by  the  treaty. 

Commissioners  were  appointed  to  examine  land  claims,  with 
authority  to  confirm  grants  not  exceeding  a  certain  size,  and 
*to  report  those  above  that  limit  to  congress.  When  these  r^^ 
commissions  were  dissolved,  similar  powere  were  vested  in  *- 
the  register  and  receiver  of  the  land  oflSces.  In  some  instances,  an 
option  was  given  to  the  holdera  of  certain  grants  to  select  a  league 
square  within  their  respective  concessions,  upon  condition  of  sur- 
rendering the  residue  by  deed  to  the  United  States.  Through  these 
and  other  means,  the  tides  of  the  smaller  proprietors  have,  for  the 
most  part,  been  definitely  adjusted,  and  tne  laiger  claims  alone 
remain  for  settlement  These,  congress,  by  act  of  23d  May,  1828, 
authorized  the  courts  of  the  territory  to  hear  and  determine,  with  an 
appeal  to  the  supreme  court  of  the  United  States.  Several  cases 
have  been  adjudicated  in  the  courts  below.  Decisions  have  been 
pronounced,  not  easily  reconcilable,  if  not  at  total  variance  with 
each  other :  appeals  have  been  taken,  and  the  questions  discussed 
are  now  before  this  court,  whose  judgment  is  deeply  interesting,  not 
merely  to  the  parties  on  the  record,  but  the  numerous  other  suitors 
whose  rights,  or  supposed  rights,  depend  on  similar  principles. 

One  or  two  considerations  of  a  general  nature  may  here,  it  is  pre- 
sumed, be  not  inajppropriately  introduced.  Those  who  represent  the 
interests  of  the  United  States  in  some  of  the  cases  before  the  court, 
have  thought  proper  to  assume,  as  one  ground  of  defence,  that  the 
confirmation  or  rejection  of  these  tides  is  matter  essentially  of  exe- 
cutive or  legislative  cognizance,  and  addresses  itself  exclusively  to 
their  discretion.  The  question  they  urge  is  a  political,  not  a  judicial 
one,  and  is  equally  unfit  to  be  submitted  to,  and  incapable  of  being 
decided  by  a  court    Waiving  all  considerations  of  the  hardship  and 
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mockery  of  refening  claimants  imder  a  treaty  to  a  tribunal  incompe- 
tent to  afford  tbem  redress — forbearing  to  touch  on  the  indecorum  of 
a  construction  which  attributes  to  congress  an  act  of  futile  or  decep- 
^tive  legislation — ^it  will  be  enough  to  say  that  this  interpretation,  it  is 
believed,  has  been  once  considered  and  rejected.  Soulard's  case,  4 
Peters,  611. 

The  argument,  indeed,  amounts  to  little  more  than  this— we  have 
bound  ourselves  to  do  what  Spain  would  have  done.  What  (hat  is, 
we  know  not;  and  having  refened  the  question  to  those  who  cannot 
*651  ^^^'^®  ^^  ^^  ^^^^  therefore  do  nothing.  ^Perfidy  often 
-'  wears  the  mask  of  subtlety,  as  well  from  shame  as  cow- 
ardice ;  but  it  is  seldom  that  the  counsellors  of  bad  faith,  if  they  con- 
descend to  argue  at  all,  are  satisfied  with  a  defence  so  feeble. 

The  act  of  congress  requires  the  eourt  to  examine  and  decide  upon 
these  claims  in  conformity  with  the  law  of  nations,  the  treaty,  and 
the  laws  of  Spain. 

It  is  proposed  to  consider  the  subject  in  reference  to  each  of  these 
several  rules  of  decision. 

1.  The  law  of  nations. 

It  is  conceived  that,  according  to  the  mitigated  rights  of  war,  as 
now  well  understood  and  settled  by  international  law,  the  lands  of 
individuals  are  safe  even  after  conquest,  Yattel,  b.  3,  c.  13,  sect  200 : 
much  less  can  a  cession,  of  itself,  destroy  private  rights.  Absolute 
or  perfect  grants,  it  is  believed,  would  be  protected  by  the  law  of 
nations,  independent  of  the  treaty.  Some  legislative  recognition  of 
their  validity  might  indeed  be  necessary  to  sustain  a  suit  upon  them 
in  our  courts,  but  the  national  obligation  to  respect  them  could  hardly 
be  denied.  It  is  in  behalf  of  concessions  or  inchoate  grants  that  the 
stipulations  of  the  treaty  were  most  requisite  and  important  To  the 
acts  of  the  Spanish  government  in  this  respect,  not  merely  the  au- 
thority of  res  culjvdicatay  such  as  belongs  to  all  foreign  sentences 
and  decrees,  was  given  by  the  treaty ;  its  effect  was  to  make  binding 
on  us,  all  that  would  have  been  valid  against  Spain;  and  to  oblige 
us  to  complete  whatever  she,  in  good  faith,  had  begun,  but  left  un- 
finished. 

A  detailed  examination  of  the  maxims  of  customary  international 
law,  as  they  would  bear  upon  the  rights  of  proprietors  of  land  in 
Florida,  is  not  called  for  in  the  presence  of  an  express  treaty  stipula- 
tion ;  and,  in  referring  to  the  law  of  nations  as  a  rule  of  decision  for 
the  courts,  congress  perhaps  had  more  expressly  in  view  such  part  of 
it  as  relates  to  the  interpretation  of  treaties.  This  will  be  more  con- 
veniently considered  under  another  head. 

2.  The  treaty. 

This  instrument,  it  is  contended,  should  be  most  liberally  con- 
strued.    Its  interpretation  is  to  be  sought  in  the  motives  and  policy 
•661  ^^       parties ;  in  their  words,  and  in  their  acts.    ♦The  lead- 
-•  ing  objects  of  the  United  States  were,  to  procure  a  more  con- 
venient and  secure  frontier ;  to  command  the  Gulf  of  Mexico,  the 
outlet  of  a  large  portion  of  their  commerce ;  to  obtain  indemnity  for 
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their  merchants,  and  to  secure  themselves  against  the  annoyance 
they  must  naturally  expect  from  Florida,  in  the  hands  of  an  enemy, 
or  a  fake  or  feeble  neutral.  It  is  notorious  that  for  more  than  a  cen- 
tury this  territory  had  been  a  constant  source  of  injury,  jealousy,  and 
vexation  to  the  adjoining  colonies  and  states.  The  colony  of  Georgia 
was  founded  as  a  barrier  against  the  encroachments  of  the  Spaniards ; 
and  the  refuge  and  encouragement  afforded  by  the  latter  to  abscond- 
ing slaves,  hostile  Indians,  and  other  incendiaries,  was  a  continued 
cause  of  complaint,  from  the  settlement  of  Carolina  to  the  Seminole 
campaign.  In  examining  the  interests  and  duties  of  the  United 
States  in  connexion  with  this  subject,  it  is  not  as  landed  proprietors 
alone  that  we  must  regard  them.  The  rage  for  new  settlements,  in- 
deed, makes  this  the  chief  point  among  the  people,  and  greatly  in- 
creases the  prejudices  against  the  large  grants ;  but  the  court  is  far 
above  the  contagion  of  their  example. 

To  consider  the  cession  of  Florida  merely  as  a  land-jobbing  trans- 
action, would  be  doing  great  injustice  to  the  liberal  and  enlightened 
policy  which  sought  this  valuable  acquisition,  with  steady  calmness, 
through  so  long  a  course  of  evasion  and  delay.  Yet  its  value  even 
in  that  point  of  view  is  not  unworthy  of  notice.  Thirty-five  millions 
and  a  half  of  acres,  of  which  up  to  the  30Lh  of  June,  1828,  but  little 
more  than  a  million  and  a  half  had  been  granted  or  sold,  (Reports  of 
Committees,  H.  R.  No.  95,  2d  session,  20th  congress),  will  surely, 
after  making  a  most  liberal  allowance  for  the  satisfaction  of  unsettled 
land  claims,  more  than  refund  to  us  the  five  millions  paid  to  our 
own  merchants.  Computing  but  thirty  millions  at  the  minimum 
price  to  which  it  is  proposed  to  reduce  the  refuse  lands,  the  United 
States  will  receive  back  their  principal  from  the  soil,  and  obtain  the 
sovereignty  for  nothing. 

It  is  admitted  that,  in  the  cession  of  a  province,  the  disposition  of 
the  inhabitants  and  their  effects  is  a  question  of  policy  between  the 
parties.  To  divest  them  of  their  rights  of  property  is,  however,  in 
modem  times,  an  unheard  of  cruelty.  Usually  *^the  option  r^^^ 
is  allowed  them  of  becoming  subjects  of  the  new  government,  I- 
or  of  selling  their  estates,  and  removing  within  a  specified  period. 
Such  were  the  terms  of  cession  of  this  very  province  from  Spain  to 
Britain  in  1763 ;  and  from  Britain  to  Spain  twenty  years  afterwards. 
It  will  be  borae  in  mind  by  the  court  that  population  rather  than 
land  is  the  want  of  the  United  States ;  that  their  policy  as  to  natural- 
ization is  as  liberal  as  that  which  the  wisest  modern  philosopher  has 
praised  in  the  greatest  of  the  ancient  republics ;  and  that  sovereignty, 
not  soil,  was  the  great  motive  for  the  acquisition. 

Our  government,  it  may  safely  be  afiSrmed,  neither  contemplated 
the  expulsion  of  the  ancient  inhabitants,  nor  any  injury  to  their  pro- 
perty. The  terms  held  out  in  the  treaty  ceding  Louisiana,  as  well 
as  that  by  which  Florida  was  acquired,  show  that  the  United  States 
never  intended  to  grasp  a  barren  sceptre,  and  wave  it  over  a  dispeo- 
pled territory.  The  inhabitants  were  made  citizens.  The  province 
was  to  become  a  state.  Can  it  be  imagined  that  any  rational  go- 
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yemment  would  act  so  unwisely,  as  to  receive  into  their  society  a  large 
body  of  foreigners,  endow  them  with  civil  rights  and  political  power ; 
and,  after  rendering  them  disaffected,  by  stripping  them  of  their  pro- 
perty ;  leave  to  these  malcontents  the  protection  of  an  extensive,  im- 
portant, and  exposed  frontier? 

Many  of  the  motives  which  must  have  operated  on  Spain  are 
equally  obvious.  She  naturally  wished  to  extinguish  demands,  the 
justice  of  which  had  been  admitted,  while  their  satisfieiction  had  been 
evaded  until  all  the  arts  of  procrastination  were  exhausted.  She 
might  desire  to  get  rid  of  a  useless  and  expensive  appendage  ;  and 
she  must  have  foreseen  that  it  would  probably  be  wrested  from  her 
as  an  indemnity,  if  she  trifled  much  longer  with  our  patience.  But, 
in  yielding  up  the  inhabitants  with  the  territory,  she  would  naturally 
stipulate  most  favourably  for  the  people  she  was  about  to  surrender. 
She  did  not  intend  to  sacrifice  them.  Their  fidelity  to  her  in  every 
vicissitude ;  the  temptations  by  which  they  had  been  assailed ;  the 
invasions  to  which  they  had  been  exposed ;  their  suflferings,  their  con- 
stancy, their  very  helplessness,  all  pleaded  powerfully  in  their  favour. 
*681  ^^  ^^^  eighth  article,  two  parties  were  stipulating  for  the  ^se- 
•'  curity  and  advantage  of  a  third,  whom  both  had  the  strongest 
reasons  to  cherish  and  protect  It  is  submitted,  therefore,  with  some 
degree  of  confidence,  that,  so  far  as  the  motives  and  policy  of  the  par- 
ties afiford  a  key  to  the  meaning  of  their  words,  the  construction  most 
favourable  to  the  claimants  is  permitted  to,  nay,  is  enjoined  upon  the 
court. 

Before  proceeding  to  examine  the  language  of  the  treaty,  a  few 
observations  on  the  rules  of  interpretation  may,  perhaps,  be  pardoned. 
Jurists  generally  admit  that  all  grants,  contracts,  and  stipulations  are 
to  be  taken  most  strongly  against  the  grantor.  Cooper's  Justinian,  in 
note,  601.  The  words  of  the  party  promising  are  to  be  regarded 
rather  than  those  of  the  party  to  whom  the  promise  is  made.  Yattel, 
b.  2,  c.  17,  sec.  267.  Other  general  rules  are  to  be  found  in  the 
works  of  the  most  esteemed  publicists,  and  must  be  familiar  to  the 
court  Grotius,  b.  2,  ch.  16,  p.  136.  Vattel,  b.  2,  ch.  17,  sec.  270. 
Among  the  rest,  that  interpretation  which  is  drawn  from  the  reason 
of  the  act  is  strongly  and  safely  recommended.  Vattel,  b.  2,  c.  17, 
sec.  287.  A  special  rule  of  constniction  has,  moreover,  been  de- 
duced from  the  character  of  the  stipulation  itself.  Hence  the  dis- 
tinction between  things  favourable  and  things  odious — a  distinction 
recognized  by  Grotius  and  Vattel.  Grotius,  b.  2,  ch.  J  6,  sec.  10,  p. 
148.  Vattel,  b.  2,  ch.  17,  sec.  300,  301,  303.  The  difference  be- 
tween the  former,  and  mere  acts  of  liberality  prejudicial  to  the  sove- 
reign, is  illustrated  by  the  last  named  author,  (Vattel,  b.  2,  ch.  17, 
sec.  310),  in  such  a  manner  as  leaves  no  doubt  to  which  class  the 
provisions  of  the  eighth  article  belong. 

What,  indeed,  can  be  more  clearly  entitled  to  rank  among  things 

favourable  than  engagements  between  nations  securing  the  private 

property  of  faithful  subjects,  honestly  acquired  under  a  government 

which  is  on  the  eve  of  relinquishing  their  allegiance,  and  confided  to 

50 


Digitized  by 


Google 


JANUARY  TERM,  1833.  68 

[United  States  ▼.  Percheman.] 

the  pledged  protection  of  that  country  which  is  about  to  receive 
them  as  citizens? 

This  brings  us  to  the  words  of  the  treaty.  There  is  a  difference 
between  the  English  and  the  Spanish  versions  of  the  eighth  article 
Both  are  equally  originals,  but  surely  the  justice  and  liberality  of  the 
United  States  will  extend  to  the  chiimants  the  full  benefit  of  either. 
The  first  diflference  is  in  ♦rendering  "  concesiones  de  terretws*^  r^^q 
as  grants  of  land.  Concesiones^  it  is  apprehended,  is  a  term  ^ 
much  broader  than  grants^  and  comprehends  all  which  we,  in  the 
technical  language  of  our  land  laws,  might  call  entries  or  warrants 
of  survey  or  location.  The  substitution  of  lawful^  in  the  English, 
for  legitimosy  in  the  Spanish,  will  be  commented  on  in  another  place. 
The  residue  of  the  clause,  that  those  grants  shall  be  ratified  and  con- 
firmed to  the  persons  in  possession  of  the  landSy  to  the  same  extent 
that  the  same  grants  would  be  valid,  &c.j  is  by  no  means  equivalent 
to  the  Spanish  phraseology.  The  latter,  fairly  rendered,  is  to  this 
effect :  ''  All  concessions  of  lands  made  by  his  catholic  majesty,  or 
by  his  legitimate  authorities,  before  the  24th  January,  1818,  in  the 
aforesaid  territories,  which  his  majesty  cedes  to  the  United  States, 
shall  remain  confirmed -and  acknowledged  to  the  persons  in  possession 
of  them  (i.  e.  the  concessions),  in  the  same  manner  that  they  would 
have  been  if  the  dominion  of  his  catholic  majesty  over  these  territo- 
rieis  had  continued." 

The  difference  between  declaring  that  these  grants  shall  be  rati- 
tified  and  confirmed  to  the  persons  in  possession  of  the  landSy  to  the 
same  extent  that  the  same  grants  would  have  been  valid,  &c.,  and 
saying  that  all  concessions  of  land  shall  remain  corifirmed  and 
acknowledged  to  the  persons  in  possession  of  them  (\,  e.  the  title 
papers),  in  the  same  manner  that  they  would  have  oeen,  &c.,  is 
sufficiently  obvious  and  important.  The  sense  is  materially  differ- 
ent The  English  side  of  the  treaty  leaves  the  ratification  of  the 
grants  executory — they  shaU  be  ratified;  the  Spanish,  executed — they 
shall  continue  acknowledged  and  confirmed,  quedaran  artificados. 
Quedan  signifies  remain  or  continue,  and  in  this  sense  is  used  in  the 
last  clause  of  the  same  article — quedan  antdadas  y  de  ningun  valor ^ 
remain  null  and  of  no  effect.  In  the  English,  possession  refers  to  the 
lands;  in  the  Spanish,  to  the  grants.  The  relative  eUas  agrees  with 
the  antecedent  concesiones;  if  it  referred  to  terrenos^  the  relative 
would  have  been  ellos.  No  word  equivalent  to  recent  is  to  be  found 
in  the  Spanish. 

It  has  been  supposed,  with  little  reason,  that  the  eighth  article 
might  be  interpreted  to  confer  a  discretion,  rather  than  ilnpose  an 
obligation  on  the  American  government.  It  is  one  of  the  admitted 
rules  of  construction,  that  interpretations  which  ♦lead  to  an  r^^^ 
absurdity,  or  render  an  act  null,  are  to  be  avoided.  Yattel,  b.  ^ 
a,  ch.  17,  sec.  282,  304. 

The  king  of  Spain  can  annul  a  grant  made  by  himself  without 
any  allegation  of  surpiise  or  fraud,  simply  in  virtue  of  his  absolute 
will  and  sovereign  power.     It  is  too  late  for  us  to  deny  that  position ; 
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we  have  recognized  it  by  the  treaty.  The  grants  to  Alagon,  Yargbd, 
and  Punon  I&)stro  were  annulled.  By  the  treaty  we  succeed  to  all 
the  rights  of  Spain :  the  concessions  made  by  Spain  are  to  continue 
valid  to  the  same  extent,  &c. :  but  will  it  be  asserted  that,  in  suc- 
ceeding to  the  rights  of  Spain,  we  succeed  to  the  right  of  his  catholic 
majesty  to  annul  the  grants  of  his  subjects?  Can  it  be  pretended 
that  the  provisions  of  the  eighth  article  were  designed  only  to  leave 
all  grants,  perfect  and  inchoate,  as  completely  at  the  mercy  of  the  Ame- 
rican government  as  they  had  been  at  that  of  the  Spanish  monarch  ? 

In  attempting  to  ascertain  the  true  meaning  of  the  parties,  it  is 
humbly  conceived  we  are  not  confined  to  the  language  of  the  treaty. 
We  may  look  into  the  negotiations  which  preceded  ft.  In  this 
instance,  there  is  a  particular  propriety  in  doing  so.  "  As  the  instru- 
ment of  ratification,  an  essential  part  of  the  whole  treaty  refers  to  the 
history  of  the  negotiation :  it  lets  in  the  whole  of  that  history,  as 
matter  to  be  adverted  to,  according  to  all  the  strictness  of  legal  align- 
ment, in  reasoning  on  the  construction  of  the  claim  in  question. 
The  matter  is  thus  made  capable  of  being  argued  as  if  the  question 
were  upon  an  act  of  parliament,  or  private  deed  reciting  the  circum- 
stances under  which  it  was  obtained.  One  might,  therefore,  rest,  as 
elucidating  the  case,  upon  all  the  authorities  which  establish,  with 
respect  to  private  and  diplomatic  instruments,  that,  however  general 
and  comprehensive,  particular  expressions  may  be,  they  ought,  in 
their  effect,  to  be  confined  to  the  particular  object  the  parties  had  in 
view.  The  reports  of  the  court  of  chancery  in  England  contain  a 
variety  of  instances  as  to  the  restriction  of  deeds,  however  widely 
expressed,  to  the  particular  object  of  the  parties,  founded  on  a 
review  of  the  circumstances  under  which  they  were  made.  (Vide 
Cholmondly  and  Clinton.)  It  is  also  observed  by  Yattel  (268),  that 
^711  ^^  ^^^  ^  interpret  a  clause  in  the  utmost  latitude  that  the 
-'  strict  *^and  appropriate  meaning  of  the  words  will  admit  of,  if 
it  appears  that  the  author  had  in  view  ^let^  thing  which  that  strict 
and  appropriate  meaning  comprehends ;  but  we  must  interpret  it  in 
a  more  limited  sense  when  it  appears  probable  that  the  author  did 
not  mean  it  to  extend  to  every  thing  which  the  strict  propriety  of  the 
terms  might  be  made  to  include."  MS.  Opinion  of  sir  John  Joseph 
Dillon  on  Ratlenbury's  grant. 

A  short  sketch  of  the  negotiations,  with  some  brief  extracts  and 
references,  will  therefore  be  submitted.  In  January,  1818,  the  go- 
vernment of  the  United  Stales  proposed  to  the  chevalier  de  Onis  to 
terminate  all  difierences  in  the  following  terms : 

1.  Spain  to  cede  all  territoiy  eastward  of  the  Mississippi. 

2.  The  eastern  boundary  to  be  the  Colorado. 

3.  Claims  for  indemnities  to  be  referred  to  commissioners. 

4.  The  lands  in  East  Florida,  and  to  the  Perdido,  to  be  held  as 
security  for  the  indemnities;  but  no  grant  subsequent  to  August  11, 
1802,  to  be  considered  valid. 

5.  Spain  to  be  released  from  the  payment  of  the  debts.  Lyman's 
Diplomacy  U.  States,  vol.  2,  p.  133. 
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On  the  24th  October,  1818,  don  Luis  de  Onis  proposes  to  cede 
the  Floridas :  "  the  donations  to  sales  of  land  made  by  the  govern- 
ment of  his  majesty,  or  by  I^al  authorities,  until  this  time,  are  never- 
theless to  be  valid."  1  Executive  Papers,  ist  sess.  16th  cong.,1819, 
1820,  doc.  2,  p.  25. 

The  secretary  of  state  replies,  October  31,  1818,  "  neither  can  the 
United  States  recognize  as  valid  all  the  grants  of  land  until  this  time, 
and  at  the  same  time  renounce  all  their  claims  for  indemnity."  He 
adverts  to  the  notice  given  to  the  government  of  Spain,  that  all  the 
grants  lately  made  within  those  territories  (i.  e.  to  Alagon,  Vargas, 
&c.)  must  be  cancelled,  unless  some  other  adequate  fund  should  be 
provided  to  satisfy  the  claims  of  the  United  States  and  their  citizens. 
1  Executive  Papers,  1st  sess.  16th  cong.  1819,  1820,  doc.  2,  p.  25. 

De  Onis  rejoins,  10th  November,  1818,  "  my  second  proposal  has 
been  admitted  by  your  government,  with  this  modification,  that  all 
grants  and  sales  of  land  made  by  his  catholic  majesty,  or  by  lawful 
Spanish  authorities  in  the  Floridas,  from  the  year  1802  to  the  pre- 
sent, shall  be  null  and  void.  To  this  modification,  in  its  absolute 
sense,  I  cannot  assent,  inasmuch  ^as  it  is  offensive  to  the  r^,^2 
dignity  and  imprescriptible  rights  of  the  crown  of  Spain ;  ^ 
which,  as  the  legitimate  owner  of  both  the  Floridas,  had  a  right  to 
dispose  of  those  lands  as  it  pleased :  and,  further,  as  the  said  modifi- 
cation would  be  productive  of  incalculable  injury  to  the  bona  fide  pos- 
sessors, who  have  acquired,  settled,  and  improved  those  tracts  of  land." 

"  The  extent  of  what  I  can  agree  to  is,  that  the  late  grants  made 
by  his  catholic  majesty  in  the  Floridas  since  the  24th  of  January 
last,  the  date  of  my  first  note,  announcing  his  majesty's  willingness 
to  cede  them  to  the  United  States  (the  said  grants  having  been  made 
with  a  view  to  promote  population,  cultivation  and  industry,  and  not 
with  that  of  alienating  them,)  shall  be  declared  null  and  void,  in 
consideration  of  the  grantees  not  having  complied  with  the  essential 
condition  of  the  cession,  as  has  been  the  fact."  1  Ex.  Papers,  1st 
sess.  16th  cong.  doc.  2,  p.  26. 

On  the  9lh  of  February,  1819,  the  minister  of  Spain  submitted 
his  project  of  a  treaty.  The  ninth  article,  answering  to  the  eighth 
of  the  present  treaty,  is  as  follows: 

"  All  grants  of  lands  made  by  his  catholic  majesty,  or  his  legiti- 
mate authorities,  in  the  aforesaid  territories  of  the  two  Floridas,  and 
others  which  his  majesty  cedes  to  the  United  States,  shall  be  con- 
firmed and  acknowledged  as  valid,  excepting  those  grants  which  may 
have  been  made  after  the  24th  of  January  of  last  year,  the  date  that 
the  first  proposals  were  made  for  the  cession  of  those  provinces,  which 
shall  be  held  null,  in  consideration  of  the  grantees  not  having  com- 
plied with  the  conditions  of  the  cession."  1  Ex.  Papers,  1st  sess. 
16ih  cong.  doc.  2,  p.  37. 

On  the  13lh  of  February,  1819,  the  American  secretary  offered 
bis  counter  project,  in  which  the  eighth  article  proposed  stands  thus: 

"  All  granu  of  land  made  by  or  in  the  name  of  his  catholic  ma- 
jesty in  the  aforesaid  territories,  after  the  24th  of  January,  1 818, 
£2  53 


Digitized  by 


Google 


72  SUPREME  COURT. 

[United  States  v.  Percheman.] 
shall  be  held  null,  the  conditions  of  the  said  grants  not  having  been 
performed  by  the  grantees.  All  grants  made  before  that  date  by  his 
catholic  majesty,  or  by  his  legitimate  authorities  in  the  said  territories, 
the  conditions  of  which  shall  have  been  performed  by  the  grantees 
^^oi  according  to  the  tenor  of  *^their  respective  grants,  and  none 
^  other,  shall  be  confirmed  and  acknowledged  as  valid."  1  Ex. 
Papers,  1st  sess.  16th  cong.  doc.  2,  p.  43. 

In  the  minute  or  protocol  of  conferences  preserved  by  M.  Hyde  de 
Neuville,  whose  good  offices  were  interposed  on  this  occasion,  the 
following  entry  will  be  found : 

"  Article  eighth.  This  article  cannot  be  varied  from  what  is  con- 
tained in  the  chevalier's  project,  as  the  object  of  the  last  clause  therein 
is  merely  to  save  the  honour  and  dignity  of  the  sovereignty  of  his 
catholic  majesty. 

"  Note  of  Mr.  Adams  thereon.  Agreed,  with  the  following  ex- 
planation :  that  all  grants  of  land  which  shall  not  be  annulled  by 
this  convention  are  valid  to  the  same  extent  as  they  are  binding  on 
bis  catholic  majesty. 

"  Remarks  of  M.  de  NeuviUe.  The  secretary  of  state  observed 
to  me,  that  the  federal  government  would,  most  assuredly,  never 
entertain  the  idea  of  disturbing  individuals  who  were  vested  with  a 
bona  fide  title  to  their  property ;  but,  as  a  treaty  ought  not  to  cover 
fraudulent  practices,  so  no  more  could  be  asked  of  the  United  States 
than  could  be  ofifered  by  his  catholic  majesty ;  that,  being  in  this 
case  substituted  for  his  majesty,  they  would  scrupulously  fulfil  their 
engagements,  but  that  more  could  not  be  expected  of  them. 

''  The  secretary  of  state  even  proposes,  if  M.  de  Onis  wishes  it, 
that  the  article  shall  be  inserted  in  the  treaty  as  proposed  by  the 
minister  of  Spain,  on  condition  that  the  above  explanation  shall  be 

f^iven  in  the  form  of  a  note.  The  federal  government,  unwilling  to 
eave  any  thing  in  a  state  of  doubt  or  uncertainty,  only  wishes  to  place 
on  the  most  secure  footing  whatever  is  just  and  honourable,  and  is 
at  the  same  time  perfectly  satisfied  that  his  catholic  majesty  neither 
asks  nor  wishes  more."  1  Ex.  Papers,  1st  sess.  16th  cong.  doc. 
2,  p.  48. 

The  eighth  article  was  finally  inserted  as  it  at  present  stands ;  but 
doubts  arising  whether  the  recent  large  grants  were  eflectually  ex- 
cluded by  the  words  of  the  treaty,  Mr.  Adams  writes  to  the  chevalier 
de  Onis  on  the  lOih  March,  1818,  that  it  was  distinctly  understood 
that  the  grants  to  Alagon,  Vaigas  and  Punon  Rostro,  were  all  an- 
nulled by  the  treaty,  as  much  as  if  they  had  been  specifically  named, 
^jA-t     and  that  they  will  be  so  ^held  by  the  United  States.     1  Ex. 
-'     Papers,  1st  sess.  16th  cong.  doc.  2^  p.  63. 
Mr.  Adams,  on  the  14ih  July,  1819,  submits  to  M.  de  Neuville 
the  following  observations  on  the  eighth  article:  '^M.  de  Neuville's 
particular  attention  is  requested  to  the  difierence  between  the  two 
projected  articles,  because  it  will  recall  particularly  to  his  remem- 
brance the  point  upon  which  the  discussion  concerning  this  article 
turned.    By  turning  to  the  written  memorandum,  drawn  up  by  M. 
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de  Neuville  himself,  of  this  discussion,  he  will  perceive  he  has 
noted  that  M.  de  Onis  insisted  that  this  article  could  not  be  varied 
from  what  was  contained  in  the  chevalier's  project,  as  the  object  of 
the  last  clause  therein  was  merely  to  save  the  honour  and  dignity  of 
the  sovereignty  of  bis  catholic  majesty." 

It  was  then  observed  by  Mr.  Adams,  that  the  honour  and  dignity 
of  his  catholic  majesty  would  be  saved  by'  recognizing  the  grants 
prior  to  the  24th  of  January,  as  ^'  valid  to  the  saute  extent  as  they 
were  binding  on  his  catholic  majesty ;"  and  he  agreed  to  accept  the 
article  as  drawn  by  M.  de  Onis,  with  this  explanation.  (See  M. 
de  Neuville's  memorandum.)  It  was  on  this  occasion  that  M.  de 
Neuville  observed,  that,  if  the  grants  prior  to  January  24, 1818,  were 
confirmed  only  to  the  same  extent  that  they  were  binding  on  the 
king  of  Spain,  there  were  many  bona  fide  grantees,  of  long  standing, 
in  actual  possession  of  their  grants,  and  having  actually  made  partial 
setdements  upon  them,  but  who  had  been  prevented  by  the  extraor- 
dinary circumstances  in  which  Spain  had  been  situated,  and  the  re- 
volutions in  Europe,  from  fulfilling  all  the  conditions  of  their  grants; 
that  it  would  be  very  harsh  to  leave  these  persons  liable  to  a  forfeiture, 
which  might  indeed,  in  rigour,  be  exacted  from  them,  but  which 
very  certainly  never  would  be,  if  they  had  remained  under  the 
Spanish  dominion.  It  will  be  remembered  by  M.  de  Neuville  bow 
earnestly  he  insisted  upon  this  equitable  suggestion,  and  how  strongly 
he  disclaimed  for  M.  de  Onis  every  wish  or  intention  to  cover,  by  a 
provision  for  such  persons,  any  fraudulent  grants.  And  it  was  then 
observed  by  M.  de  Neuville,  that  the  date  assumed,  of  24th  of 
January,  1818,  was  not  sufiBcient  for  guarding  against  fraudulent 
grants,  because  they  might  be  easily  antedated.  It  was  with 
^^reference  to  these  suggefitions  of  M.  de  Neuville,  afterwards  r^^^ 
again  strenuously  urged  by  M.  de  Onis,  that  the  article  was  ^ 
finally  modified  as  it  now  stands  in  the  treaty,  declaring  all  grants 
subsequent  to  24th  January,  1818,  absolutely  null,  and  those  of  prior 
date  valid  to  the  same  extent  only  that  they  would  have  been  bind- 
ing on  the  king;  but  allowing  to  bona  fide  grantees,  in  actual  posses- 
sion, and  having  commenced  settlements,  but  who  had  been  prevented 
by  the  late  circumstances  of  the  Spanish  nation,  and  the  revolutions 
in  Europe,  from  fulfilling  all  the  conditions  of  their  grants,  time  to 
complete  them.  The  terms  of  the  article  accord  precisely  with  the 
intentions  of  all  the  parties  to  the  negodation,  and  the  signature  of 
the  treaty.  If  the  dates  of  the  grants  are  subsequent  to  the  24th  of 
January,  1818,  they  are  annuU^  by  the  date ;  if  prior  to  that  date, 
they  are  null,  because  not  included  among  the  prior  grants  confirmed. 
1  Ex.  Papers,  1st  sess.  16th  cong.  pp.  68,  69. 

From  all  these  documents,  the  clear  inference  is,  that  the  great 
subject  of  anxiety  with  our  negotiator  was  the  large  grants  to  Alagon, 
Vargas,  and  Punon  Rostro.  It  was  against  them  almost  alone  that 
die  article  was  directed.  The  American  government,  indeed,  at  one 
time,  proposed  to  carry  the  date  back  to  1802,  by  which  means  they 
would  have  excluded  the  claims  of  Forbes,  Arredondo,  and  others, 
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with  whose  existence  there  is  every  reason  to  believe  they  were  per- 
fectly well  acquainted.  But  this  pretension  was  speedily  abandoned. 
If  there  appeared  a  distinct  declaration  on  the  part  of  the  American 
government  that  the  sole  object  of  the  eighth  article  was  to  exclude 
the  grants  to  Alagon,  Punon  Rostro,  and  Yaiigas,  such  declaration,  it 
is  apprehended,  would  be  conclusive.  It  could  no  longer  be  deemed 
just  or  honourable  to  apply  the  question  ordinary  and  extraordinary 
to  other  grants,  dated  before  the  24th  January,  1818,  with  a  view  of 
extorting  from  them  by  legal  subtlety  something  which  should  debar 
their  proprietors  the  benefits  of  that  very  article  which  was  framed 
solely  to  admit  them,  and  to  exclude  others.  Yet,  it  is  respectfully 
submitted,  that  no  express  admission  of  the  fact  could  be  stronger 
than  the  implication  arising  from  this  correspondence.  If,  however, 
an  explicit  avowal  on  the  part  of  our  government  will  alone  be  re- 
ceived, we  refer  to  the  message  of  the  president  to  congress,  in  which 
^761  *^^  ^^^'^  ^^^^  hody,  ^Mt  was  the  intention  of  the  parties  to 
-I  annul  these  latter  grants,  and  that  clause  was  drawn  for  that 
express  purpose  and  none  other."  1  Ex.  Papers,  1st  sess.  16th 
cong.  1819, 1820,  doc.  2,  p.  6. 

May  we  not  ask  whether  this  is  the  sole  purpose  to  which  it  is 
now  sought  to  be  applied,  and  how  far  it  is  consistent  with  justice 
and  good  faith  to  extend  the  effect  of  the  clause  in  question  beyond 
what  either  of  the  parties  contemplated  at  the  time  of  its  adoption? 

The  application  of  the  common  law  principle,  that  a  grant  may  be 
absolutely  void  where  the  officer  issuing  it  bad  no  authority,  is  in^ 
sisted  on :  and  it  is  asserted  that  the  royal  governors  of  the  Spanish 
colonies  had  no  power  to  make  sales  or  donations  of  the  public  lands, 
except  in  very  limited  quantities  and  under  numerous  restrictions. 
An  inquiry  into  the  truth  of  this  assertion  will  be  attempted,  accord- 
ing to  the  limited  means  within  our  power;  and  the  more  readily 
because  of  the  intimations  thrown  out  by  this  court  in  the  cases  of 
Soulard  and  Smith.    4  Peters'  Reports. 

Every  fair  presumption  is  against  these  supposed  limitations. 
Legal  or  constitutional  restrictions  upon  the  power  of  the  king  or  his 
officers,  according  to  our  ideas  of  tliem,  are  inconsistent  with  the 
character  of  the  Spanish  monarchy.  They  are  hardly  comprehensi- 
ble by  a  native  of  that  country,  and  have  been  rejected,  together 
with  the  constitutional  monarchy,  by  the  people  of  Spain.  How  is 
it  possible  to  reconcile  limitations  of  power  with  the  fundamental 
maxim,  "  the  will  of  the  prince  has  the  force  of  a  law  ?" 

Portions  of  the  royal  authority,  as  arbitrary  as  that  of  the  king 
himself,  were  entrusted  to  the  several  governors  of  provinces,  each  of 
whom,  within  the  limits  of  his  own  government,  was  the  image  of 
his  sovereign,  and,  in  practice  at  least,  and  in  popular  opinion  also, 
absolute.  The  only  restraints  upon  his  acts  were  his  mstructions, 
and  accountability  to  the  king;  but  the  royal  instructions,  and  the 
residenday  or  account  of  his  transactions,  which  the  governor  was 
obliged  to  give^  were  not  properly  legal  limitations  upon  his  power, 
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but  rather  directions  for  the  exercise  of  his  discretion,  and  securities 
for  his  good  behaviour. 

^Every  nation  has  its  own  manner  of  securing  the  fidelity  of  ^^^7 
its  agents.  Free  governments  are  constructed  upon  the  princi-  ^ 
pie  of  entrusting  as  little  power  as  possiblei,  and  providing  against  its 
abuse  preventively  by  all  species  of  checks  and  limitations.  Arbi- 
trary ones  proceed  upon  the  principle  of  bestowing  ample  powers  and 
extensive  discretion,  and  guarding  against  their  abuse  by  prompt  and 
strict  accountability  and  severe  punishment.  Both  have  been  in- 
vented by  mankind  for  purposes  of  mutual  defence  and  common 
justice,  but  the  pervading  spirit  of  tho  one  ib preveniivef  of  the  other 
vindtcatory. 

How  absurd  would  it  be,  then,  to  apply  the  maxims  of  the  one 
government  to  the  acts  of  the  other.  As  well  might  we  judge  the 
life  of  Pythagoras  by  the  law  of  the  New  Testament,  or  the  philoso- 
phy of  Zoroaster  by  that  of  Newton ;  as  subject  the  administration  of 
a  Spanish  governor  to  the  test  of  magna  charta,  the  bill  of  rights, 
the  habeas  corpus  act,  or  the  principles  of  American  constitutional 
law. 

Eyen  the  laws  of  the  Indies,  obscure,  perplexed,  and  sometimes 
even  unintelligible  as  they  are,  hardly  reached  across  the  ocean ;  and 
the  decline  of  the  Spanish,  like  that  of  the  Roman  empire,  was 
marked  by  the  absalutum  of  the  distant  prefects. 

Nor  were  the  offices  of  captain-general,  intendant  or  sub-delegate, 
sinecures.  Entrusted  with  the  command  and  defence  of  remote  and 
exposed  possessions ;  often  reduced  to  the  greatest  extremities,  for 
the  want  of  money  and  supplies ;  neglected  by  the  feeble  govern- 
ment of  the  mother  country,  tliey  were  yet  expected  to  guard  the 
colony,  and  execute  the  most  rigorous  system  of  monopoly,  amid 
greedy  neighbours  and  an  impoverished  people.  They  were  fre- 
quency obliged  to  create  their  own  resources;  and  some  idea  of  their 
difficulties,  and  the  devotion  and  address  which  surmounted  them, 
may  be  formed  by  remembering  how  long  the  able  but  cruel  Morilla 
protracted  a  desperate  warfare,  amid  every  species  of  distress  and  desti- 
tution. 

Their  first  duty  was  to  preserve  bis  catholic  majesty's  province, 
committed  to  their  care ;  and  if  they  did  it,  and  could  only  do  it 
by  some  invasions  of  the  fisc,  or  dilapidations  of  the  royal  domain ; 
does  it  lie  with  us  to  complain  of  their  fidelity  to  ^him,  and  r^^i^g 
vitiate  those  titles  which  were  devised  from  a  law  above  all  1* 
others — necessity?  Vide  White's  Land  Laws,  235;  7  Ex.  Doc.  p. 
2, 1824, 1825.  Also,  MS.  Extracts  from  Col.  M'Kee's  Correspond- 
ence. See  also  die  letter  of  Gov.  Chester  to  the  Earl  of  Dartmouth, 
MS.  LeUer  Book,  West  Florida,  18th  Nov.,  1775,  p.  34. 

This  general  outline  of  the  treaty,  the  negotiations  which  led  to  it, 
the  objects  of  the  conUacting  parties,  cannot  fail  to  be  considered  by 
the  court  in  the  adjudication  of  every  case  presented  to  it.  If  it  be 
considered,  as  it  has  been  proved  and  admitted  in  part  in  another 
case  decided  at  the  last  term,  that  the  treaty  itself  operated  as  a  con- 

8  67 


Digitized  by 


Google 


78  SUPREME  COURT. 

[United  States  ▼.  Percheman.] 

firmation  of  every  legitimate  and  valid  title  which  ^'emanated  from 
his  catholic  majesty,  or  his  lawful  authorities  prior  to  the  24th  of 
January,  1818 ;"  it  only  remains  to  be  shown  that  this  was  such  a 
title. 

Juan  Percheman  was  an  ofBcer  in  the  Spanish  service  at  the 
period  of  the  invasion  of  that  province  in  1812, 1813.  He  was  re- 
ferred to  by  name  in  the  royal  despatch,  and  this  grant  was  made  in 
absolute  property  to  him  as  a  remuneration  for  his  services. 

How  is  it  attempted  by  the  government  agents  to  defeat  so  just 
and  equitable  a  claim  ?  The  first  ground  taken  is,  tlmt  '^  the  copy 
of  the  grant  is  not  admissible  evidence ;  but  the  original  ought  to 
have  been  produced  and  proved. 

This  involves  the  question,  what  is  a  copy^  and  what  an  original, 
under  the  Spanish  government ;  as  defined  by  the  Spanish  laws. 
This  is  a  paper  certified  by  the  escribano  of  government  to  be  a  full 
copy  of  the  petition  and  decree  of  the  governor  of  East  Florida.  It 
is,  in  fact,  the  original  grant  The  petition  and  decree  of  the  go- 
vernor are  preserved  in  the  office  of  the  escribano,  are  placed  there  in 
paper  books  as  composing  the  diligencias  of  his  office. 

These  papers  never  go  out,  any  more  than  the  notes  of  the  sur- 
veyors, upon  which  a  grant  issues  in  the  United '  States.  In  this 
country  the  original  patent,  signed  by  the  governor  or  president,  is 
delivered  to  the  patentee,  and  the  copy  is  retained  in  the  office. 

Now,  if  we  are  asked  why  this  is  so,  the  answer  is,  ^*  ita  lex  scripta 
est."  It  is  the  law  and  custom  of  Spain  and  her  provinces ;  and  it 
^791  ^^^'^  ^^  ^  reasonable  to  ask,  why  ^has  she  not  adopted  the 
-'  common  law  of  England?  The  decree  of  the  governor 
has  been  certified  under  his  seal  of  office,  and  the  seal  and  signature 
proved. 

The  second  point  relied  upon  by  the  agents  of  the  United  States, 
to  avoid  the  confirmation  of  this  grant,  is,  the  court  has  not  jurisdic- 
tion, the  claim  having  been  fincdly  settled  by  the  rejection  of  the 
register  and  receiver. 

If  the  title  was  confirmed  by  the  treaty,  which  is  the  supreme  law 
of  the  land,  the  United  States  have  no  power  to  create  a  tribunal 
<'  finally  to  reject  a  claim,"  without  an  appeal  to  this  court  Such 
an  act  would  directly  violate  the  treaty,  and  must  be  considered  void. 

The  decisions  of  the  commissioners  and  register  and  receiver  have 
never  been  considered  final  by  congress  itself.  In  every  report  made 
since  the  date  of  the  Louisiana  treaty  upon  claims,  which  the  com- 
missioners nominally  had  power  to  decide,  an  act  of  congress  has 
been  deemed  necessary  to  consummate  the  title. 

There  is  a  case  in  point  in  the  very  act  relating  to  the  report,  in 
which  it  is  contended  that  this  claim  has  been  finally  rejected. 

The  first  section  of  the  act  of  congress  to  corifine  «/,  provides,  that 
all  the  cases  except  those  subsequent  to  a  certain  period,  are  con- 
firmed and  approved.  Here  the  government  agents  nave  two  horns 
of  a  dilemma.  If  the  decrees  of  this  register  and  receiver,  like  the 
laws  of  the  Medes  and  Persians,  are  irreversible,  it  must  operate  both 
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ways.  It  will  not  do  for  any  honest  government  to  say  it  is  final 
when  in  our  favour,  (diier  when  against  us.  If  the  proposition  be 
maintained  that  a  register  and  receiver  appointed  to  sell  hinds,  and 
who  were  not  selected  with  reference  to  their  ability  to  decide  those 
delicate  legal  questions,  have  been  invested  with  such  extraordinary 
powers  over  the  rights  of  individuals ;  it  will  follow  of  course  that 
all  such  as  were  excluded  by  congress  were  improperly  excluded, 
and  the  decision  which  bars  the  hope  of  redress  against  this  claim 
will  give  confirmation  to  all  those  rejected.  A  contrary  doctrine 
would  involve  the  absurd  consequence  of  the  assumption  by  con< 
gress  of  judicial  power,  and  of  its  exercise  in  reversing  the  decisions 
of  a  tribunal  vested  with  ^authority  by  law  to  decide  in  the  r^gQ 
last  resort,  or,  to  use  the  language  of  the  attorney-general,  ^ 
'^  finally  to  decide.'^  The  register  and  receiver  never  had  such  a 
power,  and  it  was  not  competent  to  congress  to  confer  it  without  a 
palpable  violation  of  the  treaty.  The  register  and  receiver  never  had 
power  to  decide  this  case  at  all,  and  consequently  could  not  have 
rejected  iL  The  cases  which  were  authorized  to  be  presented  to 
commissioners,  divided  themselves  into  two  classes,  one  of  which  the 
commissioners  decided  subject  lo  the  approval  of  congress,  and  the 
other  they  reix>rted  to  the  secretary  of  the  treasury. 
.  This  was  regulated  by  the  quantity.  The  act  of  1822  required 
them  to  decide  claims  under  one  thousand  acres,  and  ryjort  all  over 
that  quantity.  The  act  of  1823  increased  the  quantity,  in  certain 
caseSy  to  three  thousand  five  hundred  acres.  These  specified  cases 
were  such  as  where  the  owners  were  in  the  actual  possession  and 
occupation  of  the  land  at  the  date  of  tlie  treaty.  It  was  intended  to 
give  a  preference  to  actual  occupants,  who  have  always  been  de- 
servedly favourites  with  the  congress  of  the  United  States.  This  was 
a  case  in  which  the  owner,  Juan  Percheman,  was  not  in  possession 
at  the  date  of  the  treaty ;  and  consequendy  the  register  and  receiver 
could  only  report^  and  not  decide  his  case.  The  report  was  made, 
and  opposite  the  name  of  the  claimant  with  a  short  note  was  written 
^'rejected."  In  this  state  this  case  was  presented  to  congress.  It  is 
evident  that  it  was  not  prepared  before  the  register  and  receiver. 
This  report.was  made  after  the  act  of  1828.  That  act  disposed  of 
all  claims  under  a  league  square,  and  refened  all  over  that  quantity 
to  the  courts  for  decision. 

This  brings  us  to  the  question  of  jurisdiction  in  this  case.  It  is 
contended  that  the  court  cannot  take  jurisdiction  of  any  case  under  a 
league  square.  That  is  admitted  under  the  act  of  1828.  This  is  a 
very  different  case.  The  act  of  1830  did  not  dispose  of  these  cases. 
A  part  were  referred  by  the  first  section  back  to  the  register  and 
receiver^  reauiring  them  to  report  the  evidence.  Some  were  con- 
firmed. This  one  was  rejected  without  the  power  to  reject,  because 
it  was  over  one  thousand,  and  under  three  thousand  five  hundred 
acres,  without  proof  of  actual  possession.  The  first  section  of  the 
act  of  1830  disposes  of  certain  Spanish  claims.  The  second,  pug* 
of  ^conflicting  Spanish  and  British  claims.    The  third,  of    I- 
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British  claims.  The  fourth  section  provides  that  ^'  all  the  remaining 
claims  which  have  been  presented  according  to  law,  and  not  finally 
acted  upon,  shall  be  adjudicated  and  finally  settled  upon  the  condi- 
tions, restrictions  and  limitations  of  the  act  of  1828.''  The  claim  of 
Percheman  was  a  ^'  remaining  claim  not  finally  acted  upon ;"  because 
I  have  shown  it  could  not  be  acted  upon  by  the  register  and  receiver. 
It  was  one  of  those  which  the  law  declared  should  be  adjudicated 
upon  the  principles  of  the  act  of  1828.  It  will  be  observed  by  the 
court,  that  this  act  says  nothing  about  the  quantity  of  land. 

The  question  then  arises,  wliich  must  be  decisive  of  the  point  of 
jurisdiction,  do  the  words  '^  adjudicated  and  settled  upon  the  condi- 
tions, restrictions  and  limitations''  of  another  law,  confine  the  quan- 
tity to  the  amount  authorized  by  that  law  ?  All  these  relate  to  the 
quo  fnodo  of  the  adjudication.  The  cotiditions  are,  that  they  are  to 
file  a  bill,  conduct  their  case,  4&c.  The  restrictions  are,  that  certain 
evidence  shall  be  admitted,  and  certain  dates  regarded.  The  limitO' 
tionSy  that  they  shall  be  presented  within  a  certain  time.  All  these 
relate  to  the  mode  of  conducting  the  cases  remaining.  This  is  too 
plain  to  require  argument 

The  third  point  relied  upon  by  the  United  States  is,  that  the  land 
was  conveyed  by  the  grantee  to  F.  P.  Sanchez.  Whether  this  land 
belongs  to  Percheman  or  Sanchez  must  be  perfectly  immaterial  to 
the  United  States.  If  confirmed  to  Percheman,  it  operates  eo  in- 
stanti  as  a  confirmation  to  Sanchez.  The  attempt  to  hunt  up  a 
deed  conditional  or  absolute,  is  but  an  expedient  to  avoid  the  trial  of 
the  merits  of  the  case,  in  the  favourable  decision  of  which  the  United 
States,  as  a  just  government,  ought  to  feel  as  much  solicitude  as  in 
the  performance  of  the  most  sacred  national  obligation.  These  pleas 
in  abatement  and  technical  niceties  may  serve  to  retard  the  country, 
impoverish  individuals,  promote  litigation,  and  embarrass  public 
justice,  at  the  expense  of  individual  rights  and  public  faith.  They 
never  can  receive  the  sanction  or  countenance  of  this  court  If  the 
petition  had  been  filed  in  the  name  of  Sanchez,  and  the  astuteness 
of  the  government  agents  could  have  discovered  the  point,  we  should 
*821  ^^^^  ^^^  thrown  out  of  ^court,  because  possession  is  neces- 
-'  sary  to  give  validity  to  a  deed,  and  because  the  seal  is  to  the 
name  of  the  attorney,  and  not  to  that  of  the  grantee.  Such  a  deed 
conveys  no  title,  and  might  have  been  excluded.  The  record  shows, 
however,  that  the  contract  was  to  be  void  unless  the  title  was  con- 
firmed. The  act  of  congress  for  1823,  dispenses  with  the  deraignment 
of  title ;  and  this  case  is  to  be  decided  not  only  accordhig  to  "  the 
treaty,"  but  the  "  proceedings  under  the  same."  That  act,  being 
one  of  the  proceedings  under  the  treaty,  dispenses  with  the  production 
of  deeds  from  the  grantee ;  and  sub-proprietors  have  a  right  to  file 
their  petition  in  the  name  of  the  original  grantee. 

The  last  point  made  by  the  attorney-general  was,  that  the  governor 
bad  no  right  to  grant  This  question  has  been  raised  in  every  Spanish 
case. 

Such  a  point  could  not  have  been  expected^  in  the  face  of  the  royal 
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order  commanding  him  to  grant  to  the  individual  in  question  by  name. 
This  question  was  settled  at  the  last  terra ;  and  although  an  attempt 
has  been  made  to  reverse  that  decision  by  a  bill  in  congress,  the  ju- 
diciary committee  put  the  seal  upon  it  by  a  unanimous  rejection. 
Upon  the  subject  of  the  powers  ik  Spanish  governments,  the  court 
is  furnished  'with  translations  from  Soloozano's  Politica  Indiana. 
This  author  is  one  of  the  most  celebrated  of  the  Spanish  commenta- 
tors. His  authority  was  considered  unquestionable  by  lord  Ellen- 
borough  in  the  court  of  king's  bench,  in  the.  trial  of  The  King  v. 
Picton,  governor  of  Trinidad,  3  State  Trials. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  pronounced  by  the  judge  of  the 
superior  court  for  the  district  of  East  Florida^  confirming  the  title  of 
the  appellee  to  two  thousand  acres  of  land  lying  in  that  territory, 
which  he  claimed  by  virtue  of  a  grant  from  the  Spanish  governor, 
made  in  December,  1815.  The  title  laid  before  the  district  court  by 
the  petitioner,  consists  of  a  petition  presented  by  himself  to  the  go- 
vernor of  East  Florida,  praying  for  a  grant  of  two  thousand  acres  of 
land  in  the  place  called  Ockliwaha,  situated  on  the  mai^gins  of  St. 
John's  river ;  which  ♦he  prays  for  in  pursuance  of  the  royal  rugo 
order  of  the  29th  of  March,  1815,  granting  lands  to  the  mili-  1- 
tary  who  were  in  St.  Augustine  during  the  invasion  in  the  years 
1812  and  1813 ;  to  which  the  following  grant  is  attached. 

St  Augustine,  of  Florida,  12th  of  December,  1815.  Whereas  this 
officer,  the  party  interested,  by  the  two  certificates  inclosed,  and  which 
will  be  returned  to  him  for  the  purposes  which  may  be  convenient  to 
him,  has  proved  the  services  which  he  rendered  in  defence  of  this 
province,  and  in  consideration  also  of  what  is  provided  in  the  royal 
order  of  the  29th  of  March  last  past,  which  be  cites,  I  do  grant  him 
the  two  thousand  acres  of  land  which  he  solicits,  in  absolute  property, 
in  the  indicated  place,  to  which  effect  let  a  certified  copy  of  this  peti- 
tion and  decree  be  issued  to  him  from  the  secretaiy's  office,  in  order 
that  it  may  be  to  him  m  all  events  an  equivalent  of  a  title  in  form. 

Estrada. 

In  a  copy  of  the  grant,  certified  by  Thomas  de  Aguilar,  secretary 
of  his  majesty's  gpvemment,  the  words  "  which  documents  will  at  all 
events  serve  him  as  a  title  in  form,"  are  employed  instead  of  the 
words  <'  in  order  that  it  may  be  to  him  in  all  events  an  equivalent  of 
a  title  in  form." 

The  petitioner  also  filed  his  petition  to  the  governor  for  an  order 
of  survey  dated  the  31st  of  December,  1815,  which  was  granted  on 
the  same  day ;  and  a  certificate  of  Robert  M'Hardy,  the  surveyor, 
dated  the  20th  of  August,  1813,  that  tho  survey  had  been  made. 

The  attorney  of  the  United  States  for  the  district,  in  his  answer  to 
this  petition,  states,  that  on  the  28th  of  November,  1823,  the  petitioner 
sold  and  conveyed  his  right  in  and  to  the  said  tract  of  land  to  Francis 
P.  Sanchez,  as  will  appear  by  the  deed  of  conveyance  to  which  he 
refers ;  that  the  claim  was  presented  by  the  said  Francis  P.  Sanchez 
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to  the  register  and  receiver,  while  acting  as  a  board  of  commissionerB 
to  ascertain  claims  and  titles  to  land  in  East  Florida,  and  was  finally 
acted  upon  and  rejected  by  them,  as  appears  by  a  copy  of  their  report 
thereon.  As  the  tract  claimed  by  the  petitioner  contains  less  than 
three  thousand  five  hundred  acres  of  land,  and  had  been  rejected  by 
moA-]  ^^^  register  and  receiver  acting  as  a  board  of  ^commissioners, 
^  the  attorney  contended  that  the  court  had  no  jurisdiction  of 
the  case. 

At  the  trial  the  counsel  for  the  claimant  offered  in  evidence  a  copy 
from  the  office  of  the  keeper  of  public  archives,  of  the  original  grant 
on  which  the  claim  is  founded,  to  the  receiving  of  which  in  evidence 
the  attorney  for  the  United  States  objected,  alleging  that  the  original 
grant  itself  should  be  procured,  and  its  execution  proved.  This  ob- 
jection was  overruled  by  the  court,  and  the  copy  from  the  office  of 
the  keeper  of  the  public  archives,  certified  according  to  law,  was 
admitted.  The  attorney  for  the  United  States  excepted  to  this 
opinion. 

It  appears,  from  the  words  of  the  graht,  that  the  original  was  not 
in  possession  of  the  grantee.  The  decree  which  constitutes  the  title 
appears  to  be  addressed  to  the  officer  of  the  government  whose  duty 
it  was  to  keep  the  originals  and  to  issue  a  copy.  Its  language,  after 
granting  in  absolute  property,  is,  '<  for  the  attainment  of  which  let  a 
certified  copy  of  this  petition  and  decree  be  issued  to  him  from  the 
secretary's  office,  in  order  that  it  may  be  to  him  in  all  events  equi- 
valent to  a  title  in  form."  This  copy  is,  in  contemplation  of  law,  an 
original. 

It  appears  too  fVom  the  opinion  of  the  judge,  ^^  that  by  an  express 
statute  of  the  territory,  copies  are  to  be  received  in  evidence.''  The 
judge  added,  that  ^^  where  either  party  shall  suggest  that  the  original 
in  tlie  office  of  the  keeper  of  the  public  archives,  is  deemed  necessary 
to  be  produced  in  court,  on  motion  therefor  a  subpoena  will  be  issued 
by  order  of  the  court  to  the  said  keeper  to  appear  and  produce  the 
said  original  for  examination." 

The  act  of  the  26th  of  May,  1824;  "enabling  the  claimants  of 
lands  within  the  limits  of  the  state  of  Missouri  and  territory  of  Arkan- 
sas to  institute  proceedings  to  try  the  validity  of  their  claims,"  in  its 
fourth  section,  makes  it  the  duty  of  "  the  keeper  of  any  public  records 
who  may  have  possession  of  the  records  and  evidence  of  the  differ- 
ent tribunals  which  have  been  constituted  by  law  for  the  adjustment 
of  land  titles  in  Missouri,  as  held  by  France,  upon  the  application  of 
any  person  or  persons  whose  claims  to  lands  have  been  rejected  by 
such  tribunals  or  either  of  them,  or  on  the  application  of  any  person 
♦851  i'^^^rcsted,  ♦or  by  the  attorney  of  the  United  States  for  the 
^  district  of  Missouri,  to  furnish  copies  of  such  evidence,  certified 
imder  his  official  signature,  with  the  seal  of  office  thereto  annexed, 
if  there  be  a  seal  of  office." 

The  act  of  the  23d  of  May,  1828,  supplementary  to  the  several 
acts  providing  for  the  settlement  and  confirmation  of  private  land 
claims  in  Florida,  declares  iu  its  sixth  section,  that  certain  claims  to 
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lands  in  Florida,  which  have  not  been  decided  and  finally  settled, 
'^  shall  be  received  and  adjudica^d  by  the  judge  of  the  superior 
court  of  the  district  within  which  the  land  lies,  upon  the  petition  of 
the  claimant,  according  to  the  forms,  rulea,  regulations,  conditions, 
restrictions  and  limitations  prescribed  by  (for)  the  district  and  claim«- 
ants  in  the  state  of  Missouri  by  act  of  congress  approved  May  26th, 
1824,  entitled  '^  an  act  enabling  the  claimants,"  &c. 

The  copies  directed  by  the  act  of  1824  would  undoubtedly  have 
been  receivable  in  evidence  on  the  trial  of  claims  to  lands  in  Mis- 
souri. Every  reason  which  could  operate  with  congress  for  applying 
this  rule  of  evidence  to  the  courts  of  Missouri,  operates  with  equal 
force  for  applying  it  to  the  courts  of  Florida;  and  a  liberal  construc- 
tion of  the  act  of  May  23d,  1 828,  admits  of  this  application. 

The  fourth  section  of  the  act  of  May  26th,  1830,  "  to  provide  for 
the  final  settlement  of  land  claims  in  Florida,"  adopts,  almost  in 
words,  the  provision  which  has  been  cited  from  the  sixth  section  of 
the  act  of  May  23d,  1828. 

Whether  these  acts  be  or  be  not  construed  to  authorize  the  admis- 
sion of  the  copies  offered  in  this  cause,  we  think  that,  on  general 
principles  of  law,  a  copy  given  by  a  public  officer  whose  duty  it  is  to 
keep  the  original,  ought  to  be  received  in  evidence. 

We  are  aU  satisfied  that  the  opinion  was  perfectly  correct,  and  that 
the  copies  ought  to  have  been  admitted. 

We  proceed  then  to  examine  the  decree  which  was  pronounced, 
confirming  the  title  of  the  petitioner. 

The  general  jurisdiction  of  the  courts  not  extending  to  suits  against 
the  United  States,  the  power  of  the  superior  court  for  the  district  of 
East  Florida  to  act  upon  the  claim  of  the  petitioner,  Percheman,  in 
the  form  in  which  it  was  presented,  must  be  speciaUy  confened  by 
statute.  It  is  conferred,  if  at  all,  by  ^the  act  of  the  26th  of  r^o/. 
May,  1830,  entitled  "  an  act  to  provide  for  the  final  settle-  ^ 
ment  of  land  claims  in  Florida."  The  fourth  section  of  that  act 
enacts  "  that  all  the  remaining  claims  which  have  been  presented 
according  to  law,  and  not  Jinatty  acted  upon^  shall  be  adjudicated 
and  finally  settled  upon  the  same  conditions,  restrictions  and  limita- 
tions, in  every  respect,  as  are  prescribed  by  the  act  of  congress  ap- 
proved the  23d  of  May,  1828,  entitled  ^'  an  act  supplementary,"  &c. 

The  claim  of  the  petitioner,  it  is  admitted,  '<  had  been  presented 
according  to  law ;"  but  the  attorney  for  the  United  States  contended, 
that  '<  it  had  been  finally  acted  upon."  The  jurisdiction  of  the 
court  depends  on  the  correctness  of  the  allegation.  In  support  of  it, 
the  attorney  for  the  United  States  produced  an  extract  from  the  books 
of  the  register  and  receiver  acting  as  commissioners  to  ascertain  claims 
and  titles  to  laud  in  East  Florida,  from  which  it  appears  that  this 
claim  was  presented  by  Francis  P.  Sanchez,  assignee  of  the  peti- 
tioner, on  which  the  following  entry  was  made.  '^  In  the  memorial 
of  the  claimant  to  this  board,  he  speaks  of  a  survey  made  by  authority 
in  1819.  If  this  had  been  produced,  it  would  have  furnished  some 
support  for  the  certificate  of  Aguilar.    As  it  is,  we  reject  the  claim." 
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Is  this  rejection  a  final  action  on  the  claim,  in  the  sense  in  whk-h 
those  words  are  used  in  the  act  of  the  26th  of  May,  1830  ? 

In  pursuing  this  inquiry,  in  endeavouring  to  ascertain  the  inten- 
tion of  congress,  it  may  not  be  improper  to  review  the  acts  which 
have  passed  on  the  subject,  in  connexion  with  the  actual  situation 
of  the  persons  to  whom  those  acts  relate. 

Florida  was  a  colony  of  Spain,  the  acquisition  of  which  by  the 
United  States  was  extremely  desirable.  It  was  ceded  by  a  treaty 
concluded  between  the  two  powers  at  Washington,  on  the  22d  day 
of  February,  1819. 

The  second  article  contains  the  cession,  and  enumerates  its  ob- 
jects. The  eighth  contains  stipulations  respecting  the  titles  to  lands 
in  the  ceded  territory. 

It  may  not  be  unworthy  of  remark,  that  it  is  very  unusual,  even  in 
cases  of  conquest,  for  the  conqueror  to  do  more  than  to  displace  the 
sovereign  and  assume  dominion  over  the  country.  The  modem 
^RT\  ^^^^  ^^  nations,  which  has  become  law,  *would  be  violated ; 
^  that  sense  of  justice  and  of  right  which  is  acknowledged  and 
felt  by  the  whole  civilized  world  would  be  outraged,  if  private  pro- 
perty should  be  generally  confiscated,  and  private  rights  annulled. 
The  people  change  their  allegiance ;  their  relation  to  their  ancient 
sovereign  is  dissolved :  but  their  relations  to  each  other,  and  their 
rights  of  property,  remain  undisturbed.  If  this  be  the  modem  rule 
even  in  cases  of  conquest,  who  can  doubt  its  application  to  the  case 
of  an  amicable  cession  of  territory?  Had  Florida  changed  its  sove- 
reign by  an  act  containing  no  stipulation  respecting  the  property  of 
individual?,  the  right  of  property  in  all  those  who  became  subjects 
or  citizens  of  the  new  government  would  have  been  unaffected  by 
the  change.  It  would  have  remained  the  same  as  under  the  ancient 
sovereign.  The  language  of  the  second  article  conforms  to  this 
general  principle^  -^  '<  His  catholic  majesty  cedes  to  the  United  States 
in  full  property  and  sovereignty,  all  the  territories  which  belong  to 
him  situated  to  the  eastward  of  the  Mississippi,  by  the  name  of  East 
and  West  Florida."  A  cession  of  territory  is  never  understood  to  be 
a  cession  of  the  property  belonging  to  its  inhabitants.  The  king 
cedes  that  only  which  belonged  to  him.  Lands  he  had  previously 
granted,  were  not  his  to  cede.  Neither  party  could  so  understand 
the  cession.  Neither  party  could  consider  itself  as  attempting  a 
wrong  to  individuals,  condemned  by  the  practice  of  the  whole  civil- 
ized world.  The  cession  of  a  territory  by  its  name  from  one  sove- 
reign to  another,  conveying  the  compound  idea  of  surrendering  at  the 
same  time  the  lands  and  the  people  who  inhabit  them,  would  be 
necessarily  understood  to  pass  the  sovereignty  only,  and  not  to  inter- 
fere with  private  property.  If  this  could  be  doubted,  the  doubt 
would  be  removed  by  the  particular  enumeration  which  follows. 
^'  The  adjacent  islands  dependent  on  said  provinces,  all  public  lots 
and  squares,  vacant  lands,  public  edifices,  fortifications,  barracks  and 
other  buildings  which  are  not  private  property,  archives  and  docu- 
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ments  which  relate  directly  to  the  property  and  sovereigoty  of  the 
said  provinces,  are  included  in  this  article." 

This  special  enumeration  could  not  have  been  made,  had  the  first 
clause  of  the  article  been  supposed  to  pass  not  only  the  objects  thus 
enumerated,  but  private  property  also.  The  grant  ^of  build-  ^^qq 
ings  could  not  have  been  limited  by  the  words  "which  are  L 
not  private  property,"  had  private  property  been  included  in  the 
cession  of  the  territory. 

This  state  of  things  ought  to  be  kept  in  view  when  we  construe 
the  eighth  article  of  the  treaty,  and  the  acts  which  have  been  passed 
by  congress  for  the  ascertainment  and  adjustment  of  titles  acquired 
under  the  Spanish  government  That  article  in  the  English  part  of 
it  is  in  these  words.  "  All  the  grants  of  land  made  before  the  24th 
of  January,  1818,  by  his  catholic  majesty,  or  by  his  lawful  authorities, 
in  the  said  territories  ceded  by  his  majesty  to  the  United  States,  shall 
be  ratified  and  confirmed  to  the  persons  in  possession  of  the  lands,  to 
the  same  extent  that  the  same  grants  would  be  valid  if  the  territories 
bad  remained  under  the  dominion  of  his  catholic  majesty." 

This  article  is  apparently  introduced  on  the  part  of  Spain,  and 
must  be  intended  to  stipulate  expressly  for  that  security  to  private 
property  which  the  laws  and  usages  of  nations  would,  without  ex- 
press stipulation,  have  conferred.  No  construction  which  would 
impair  that  security  further  than  its  positive  words  require,  would 
seem  to  be  admissible.  Without  it,  the  titles  of  individuals  would 
remain  as  valid  under  the  new  government  as  they  were  under  the 
old ;  and  those  titles,  so  far  at  least  as  they  were  consummate,  might 
be  asserted  in  the  courts  of  the  United  States,  independently  of  Siis 
article. 

The  treaty  was  drawn  up  In  the  Spanish  as  well  as  in  the  English 
language.  Both  are  originals,  and  were  unquestionably  intended  by 
the  parties  to  be  identical.  The  Spanish  has  been  translated,  and 
we  now  understand  that  the  article^  as  expressed  in  that  language, 
is,  that  the  grants  "  shall  remain  ratified  and  confirmed  to  the  per- 
sons in  possession  of  them,  to  the  same  extent,  &c." — thus  conform- 
ing exactly  to  the  universally  received  doctrine  of  the  law  of  nations. 
If  the  English  and  the  Spanish  parts  can,  without  violence,  be  made 
to  agree,  that  construction  which  establishes  this  conformity  ought  to 
prevail.  If,  as  we  think  must  be  admitted,  the  security  of  private 
property  was  intended  by  the  parties;  if  this  security  would  have 
been  complete  without  the  article,  the  United  States  could  have  no 
motive  for  insisting  on  the  interposition  of  government  in  order  to 
give  validity  to  titles  which,  according  *to  the  usages  of  the  r^gg 
civilized  world,  were  already  valid.  No  violence  is  done  to  ^ 
the  language  of  the  treaty  by  a  construction  which  conforms  the 
English  and  Spanish  to  each  other.  Although  the  words  "  shall  be 
ratified  and  confirmed,"  are  properly  the  words  of  contract,  stipulating 
for  some  future  legislative  act ;  they  are  not  necessarily  so.  They 
may  import  that  they  "  shall  be  ratified  and  confirmed"  by  force  of 
the  instrument  itself.  When  we  observe  that  in  the  counterpart  of 
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the  same  treaty,  executed  at  the  same  time  by  the  same  parties,  they 
are  used  in  this  sense,  we  think  the  construction  proper,  if  not  un- 
avoidable. 

In  the  case  of  Foster  v.  Elam,  2  Peters,  263,  this  court  considered 
these  words  as  importing  contract  The  Spanish  part  of  the  treaty 
was  not  then  brought  to  our  view,  and  we  then  supposed  that  there 
was  no  variance  between  them.  We  did  not  suppose  that  there  was 
even  a  formal  difference  of  expression  in  the  same  instrument,  drawn 
up  in  the  language  of  each  party.  Had  this  circumstance  been 
known,  we  believe  it  would  have  produced  the  construction  which 
we  now  give  to  the  article. 

This  understanding  of  the  article  must  enter  into  our  construction 
of  the  acts  of  congress  on  the  subject. 

The  United  States  had  acquired  a  territory  containing  near  thirty 
millions  of  acres,  of  which  about  three  millions  had  probably  been 
granted  to  individuals.  The  demands  of  the  treasury,  and  the  settle- 
ment of  the  territory,  required  that  the  vacant  lands  should  be  brought 
into  the  market ;  for  which  purpose  the  operations  of  the  land  office 
were  to  be  extended  into  Floriaa.  The  necessity  of  distinguishing 
the  vacant  from  the  appropriated  lands  was  obvious ;  and  this  could 
be  effected  only  by  adopting  means  to  search  out  and  ascertain  pre- 
existing titles.  This  seems  to  have  been  the  object  of  the  first 
legislation  of  congress. 

On  the  8th  of  May,  1822,  an  act  was  passed,  ^^  for  ascertaining 
claims  and  titles  to  land  within  the  territory  of  Florida." 

The  first  section  directs  the  appointment  of  commissioners  /or  the 
purpose  of  ascertaining  the  claims  and  titles  to  lands  within  the 
territory  of  Florida,  as  acquired  by  the  treaty  of  the  22d  of  Fe- 
bruary, 1819. 

♦901  *''  would  seem  from  the  title  of  the  act,  and  from  this 
^  declaratory  section,  that  the  object  for  which  these  commis- 
sioners were  appointed,  was  the  ascertainment  of  these  claims  and 
tides.  That  they  constituted  a  board  of  inquiry,  not  a  court  exercis- 
ing judicial  power  and  deciding  finally  on  titles.  By  the  act  '^  for 
the  establishment  of  a  territorial  government  in  Florida,"  previously 
passed  at  the  same  session,  superior  courts  had  been  established  in 
East  and  West  Florida,  whose  jurisdiction  extended  to  the  trial  of 
civil  causes  between  individuals.  These  commissioners  seem  to 
have  been  appointed  for  the  special  purpose  of  procuring  promptly 
for  congress  tnat  information  which  was  required  for  the  immediate 
operations  of  the  land  office.  In  pursuance  of  this  idea,  the  second 
section  directs  that  all  the  proceedings  of  the  commissioners,  the 
claims  admitted,  with  those  rejected,  and  the  reason  of  their  admis- 
sion and  rejection,  be  recorded  in  a  well  bound  book,  and  forwarded 
to  the  secretary  of  the  treasury  to  be  submitted  to  congress.  To  this 
desire  for  immediate  information  we  must  ascribe  the  short  duration 
of  the  board.  Their  session  for  East  Florida  was  to  terminate  on 
the  last  of  June  in  the  succeeding  year;  but  any  claims  not  filed 
previous  to  the  31st  of  May  in  that  year  to  be  void,  and  of  none  effect. 
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These  provisions  show  the  solicitude  of  congress  to  obtain,  with 
the  utmost  celerity,  that  information  which  ought  to  be  preliminary 
to  the  sale  of  the  public  lands.  The  provision,  that  claims  not  filed 
with  the  commissioners  previous  to  the  30th  of  June,  1823,  should 
be  void,  can  mean  only  that  they  should  be  held  so  by  the  commis- 
sioners, and  not  allowed  by  them.  Their  power  should  not  extend 
to  claims  filed  afterwards.  It  is  impossible  to  suppose  that  congress 
intended  to  forfeit  real  titles  not  exhibited  to  their  commissioners 
within  so  shoit  a  period. 

The  principal  object  of  this  act  is  further  illustrated  by  the  sixth 
section,  which  directed  the  appointment  of  a  surveyor  who  should 
purvey  the  countiy ;  taking  care  to  have  surveyed  and  marked,  and 
laid  down  upon  a  general  plan  to  be  kept  in  his  ofilce,  the  metes  and 
bounds  of  the  claims  admitted. 

The  fourth  section  might  seem  in  its  language  to  invest  the  com- 
missioners with  judicial  powers,  and  to  enable  them  to  ^decide  r^g^ 
as  a  court  in  the  first  instance,  for  or  against  the  tide  in  cases  ^ 
brought  before  them ;  and  to  make  such  decision  final  if  approved 
by  congress.  It  directs  that  the  ^^said  commissioners  shall  proceed 
to  examine  and  determine  on  the  validity  of  said  patents,"  ice.  If, 
however,  the  preceding  part  of  the  section  to  which  this  clause  refers 
be  considered,  we  shall  find  in  it  almost  conclusive  reason  for  the 
opinion  that  the  examination  and  determination  they  were  to  make, 
had  relation  to  the  purpose  of  the  act,  to  the  purpose  of  quieting 
speedily  those  whose  titles  were  free  from  objection,  and  procuring 
that  information  which  was  necessary  for  the  safe  operation  of  the 
land  ofilce ;  not  for  the  ultimate  decision,  which,  if  adverse,  should 
bind  the  proprietor.  The  part  of  the  section  describing  the  claims 
into  the  validity  of  which  the  commissioners  were  to  examine,  and 
on  which  they  were  to  determine,  enacts,  that  every  person,  &c.,. 
claiming  title  to  lands  under  any  patent,  &c.,  <'  which  were  valid 
under  the  Spanish  government,  or  by  the  law  of  nations,  and  which 
are  not  rejected  by  the  treaty  ceding  the  territory  of  East  and  West 
Florida  to  the  United  States,  shall  file,  &c." 

Is  it  possible  that  congress  could  design  to  submit  the  validity  of 
tides,  which  were  '^  valid  under  the  Spanish  government,  or  by  the 
law  of  nations,"  to  the  determination  of  these  commissioners? 

It  was  necessary  to  ascertain  these  claims,  and  to  ascertain  their 
location,  not  to  decide  finally  upon  them.  The  powers  to  be  ex- 
ercised by  the  commissioners  under  these  words,  ought  therefore  to 
be  limited  to  the  object  and  purpose  of  the  act. 

The  fifth  section,  in  its  terms,  enables  them  only  to  examine  into 
and  confirm  the  claims  before  them.  They  were  authorized  to  con« 
firm  those  claims  only  which  did  not  exceed  one  thousand  acres. 

From  this  review  of  the  original  act,  it  results,  we  think,  that  the 
object  for  which  this  board  of  commissioners  was  appointed,  was  to 
examine  into  and  report  to  congress  such  claims  as  ought  to  be  con- 
firmed ;  and  their  refusal  to  report  a  claim  for  confirmation,  whether 
expressed  by  the  term  "  rejected,"  or  in  any  other  manner,  is  not  to 
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*921  ^  considered  as  a  final  judicial  ^decision  on  the  claim, 
-I  binding  th^  title  of  the  party ',  but  as  a  rejection  for  the  pur- 
poses  of  the  act. 

This  idea  is  strongly  supported  by  a  consideration  of  the  manner 
in  which  the  commissioners  proceeded,  and  by  an  examination  of 
the  proceedings  themselves,  as  exhibited  in  the  reports  to  congress. 

The  commissioners  do  not  appear  to  have  proceeded  with  open 
doors,  deriving  aid  from  the  aigument  of  counsel,  as  is  the  usage  of 
a  judicial  tribunal,  deciding  finally  on  the  rights  of  parties:  but  to 
have  pursued  their  inquiries  like  a  board  of  commissioners,  making 
those  preliminary  inquiries  which  would  enable  the  government  to 
open  its  land  oflice ;  whose  inquiries  would  enable  the  government 
to  ascertain  the  great  bulk  of  titles  which  were  to  be  confirmed,  not 
to  decide  ultimately  on  the  titles  which  those  who  bad  become 
A^merican  citizens  legally  possessed. 

On  the  3d  of  March,  1823,  congress  passed  a  supplementary  act, 
which  also  provided  for  the  survey  and  disposal  of  the  public  lands 
in  East  Florida.  It  authorizes  the  appointment  of  a  separate  board 
of  commissioners  for  East  Florida,  and  empowers  the  commissioners 
to  continue  their  sessions  until  the  second  Monday  in  the  succeeding 
February,  when  they  were  to  return  their  proceedings  to  the  secre- 
tary of  the  treasury. 

This  act  dispenses  with  the  necessity  of  deducing  title  from  the 
original  grantee,  and  authorizes  the  commissioners  to  decide  on  the 
validity  of  all  claims  derived  from  the  Spanish  government  in  favour 
of  actual  settlers,  where  the  quantity  claimed  does  not  exceed  three 
thousand  five  hundred  acres.  The  act  ^^  to  extend  the  time  for  the 
settlement  of  private  land  claims  in  the  territory  of  Florida,"  passed 
on  the  28th  of  February,  1824,  enacts  that  no  person  shall  be 
deemed  an  actual  settler,  '^  unless  such  person,  or  those  under  whom 
he  claims  title,  shall  have  been  in  the  cultivation  or  occupation  of 
the  land,  at  and  before  the  period  of  the  cession." 

On  the  8th  of  February,  1827,  congress  passed  an  act  extending 
the  time  for  receiving  private  land  claims  in  Florida,  and  directing 
them  to  be  filed  on  or  before  the  1st  day  of  the  following  Novem- 
*931  ^^^^  ^^^^  ^^  register  and  receiver  of  the  ^district ;  ^'  whoso 
^  duty  it  shall  be  to  report  the  same  with  their  decision 
thereon,"  on  or  before  the  Ist  day  of  January,  1828,  to  be  laid  be- 
fore congress  at  the  next,  session. 

These  acts  are  not  understood  to  vary  the  powers  and  duties  of  the 
tribunals  authorized  to  settle  and  confirm  these  private  land  claims. 

On  the  23d  of  May,  1828  an  act  passed  supplementary  to  the 
several  acts  providing  for  the  settlement  and  confirmation  of  private 
land  claims  in  Florida. 

This  act  continues  the  power  of  the  register  and  receiver  till  the 
first  Monday  in  the  following  December,  when  they  are  to  make  a 
final  report ;  after  which  it  shall  not  be  lawful  for  any  of  the  claimants 
to  exhibit  any  further  evidence  in  support  of  their  claims. 

The  sixth  section  of  this  act  transfers  to  the  court  all  claims 
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^^which  shall  not  be  decided  and  finally  settled  under  the  foregoing 
provisions  of  this  act,  containing  a  greater  quantity  of  land  than  the 
commissioners  were  authorized  to  decide,  and  above  the  amount 
confirmed  by  this  act,  and  which  have  not  been  reported  as  antedated 
or  foiged,"  and  declares  that  they  ^'  shall  be  received  and  adjudi- 
cated by  the  judge  of  the  district  court  in  which  the  land  lies,  upon 
the  petition  of  the  claimant,  according  to  the  forms,''  &c.,  *'  pre- 
scribed," &c.,  by  act  of  congress  approved  May  26th,  1824,  entitled 
'^  an  act  enabling  the  claimants  to  land  within  the  limits  of  the  state 
of  Missouri  and  territory  of  Arkansas  to  institute  proceedings,"  &c. 
A  proviso  excepts  from  the  jurisdiction  of  the  court  any  claim  an- 
nulled by  the  treaty  or  decree  of  ratification  by  the  king  of  Spain,  or 
any  claim  not  presented  to  the  commissioners  or  register  and  receiver. 

The  thirteenth  section  enacts  that  the  decrees  which  may  be  ren- 
dered by  the  district  or  supreme  court  ^'  shall  be  conclusive  between 
the  United  States  and  the  said  claimants  only,  and  shall  not  affect  the 
interests  of  third  persons." 

In  all  the  acts  passed  upon  this  subject  previous  to  that  of  May, 
1830,  the  decisions  of  the  commissioners,  or  of  the  register  and 
receiver  acting  as  commissioners,  have  been-  confirmed.  Whether 
these  acts  affirm  those  decisions  by  which  claims  are  rejected,  as  well 
as  those  by  which  they  are  recommended  for  confirmation,  admits  of 
some  doubt :  whether  a  rejection  ^amounts  to.  more  than  a  r^g . 
refusal  to  recommend  for  confirmation,  may  be  a  subject  for  ^ 
serious  inquiry :  however  this  may  be,  we  think  it  can  admit  of  no 
doubt  that  the  decision  of  the  commissioners  was  conclusive  in  no 
case  until  confirmed  by  an  act  of  congress.  The  language  of  these 
acts,  and  among  others  that  of  the  act  of  1828,  would  indicate  that 
the  mind  of  congress  was  directed  solely  to  the  confirmation  of  claims, 
not  to  their  annulment.  The  decision  of  this  question  is  not  neces- 
sary to  this  case.  The  claim  of  the  petitioner  was  not  contained  in 
any  one  of  the  reports  which  have  been  stated. 

On  the  26th  of  May,  1830,  congress  passed  ^^  an  act  to  provide  for 
the  final  settlement  of  land  claims  in  Florida."  This  act  contains  the 
action  of  congress  on  the  report  of  the  14th  of  January,  1830,  which 
contains  the  rejection  of  the  claim  in  question.  The  first  section 
confirms  all  the  claims  and  titles  to  land  filed  before  the  register  and 
receiver  of  the  land  ofiSce  under  one  league  square,  which  have  been 
decided  and  recommended  for  confirmation.  The  second  section 
confirms  all  the  conflicting  Spanish  claims,  recommended  for  con- 
firmation as  valid  titles. 

The  third  confirms  certain  claims  derived  from  the  former  British 
government,  and  which  have  been  recommended  for  confirmation. 

The  fourth  enacts  '<  that  all  remaining  claims  which  have  been 
presented  according  to  law,  and  not  finally  acted  upon,  shall  be  adju- 
dicated and  finally  settled  upon  the  same  conditions,"  &c. 

It  is  apparent  that  no  claim  was  finally  acted  upon  until  it  had 
been  acted  upon  by  congiess ;  and  it  is  equally  apparent  that  the 
action  of  congress  on  the  report  containing  this  claim,  is  confined  to 
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the  confirmation  of  those  titles  which  were  recommended  for  con- 
firmation. Congress  has  not  passed  on  those  which  were  rejected. 
They  were,  of  consequence,  expressly  submitted  to  the  court. 

The  decision  of  the  register  and  receiver  could  not  be  conclusive 
for  another  reason.  Their  power  to  decide  did  not  extend  to  claims 
exceeding  one  thousand  acres,  unless  the  claimant  was  an  actual  set- 
tler :  and  it  is  not  pretended  that  either  the  petitioner,  or  Francisco 
*9^  de  Sanchez,  his  assignee,  ^was  a  settler,  as  described  in  the 
J     third  section  of  the  act  of  1824. 

The  rejection  of  this  claim,  then,  by  the  register  and  receiver,  did 
not  withdraw  it  from  the  jurisdiction  of  the  court,  nor  constitute  any 
bar  to  a  judgment  on  the  case  according  to  its  merits. 

An  objection  not  noticed  in  the  decree  of  the  territorial  court,  has 
been  urged  by  the  attorney-general ;  and  is  entitled  to  serious  con- 
sideration. The  governor,  it  is  said,  was  empowered  by  the  royal 
order  on  which  the  grant  professes  to  be  founded,  to  allow  to  each 
person  the  quantity  of  land  established  by  regulation  in  the  province, 
agreeably  to  the  number  of  persons  composing  each  family. 

The  presumption  arising  from  the  grant  itself  of  a  right  to  make  it, 
is  not  directly  controverted ;  but  the  attorney  insists  that  the  docu- 
ments themselves  prove  that  the  governor  has  exceeded  his  authority. 

Papers  translated  from  a  foreign  language,  respecting  the  transac- 
tions of  foreign  ofiScers,  with  whose  powers  and  authorities  we  are 
not  well  acquainted,  containing  uncertain  and  incomplete  references 
to  things  well  understood  by  the  parties,  but  not  understood  by  the 
court;  should  be  carefully  examined  before  we  pronounce  that  an 
ofiScer,  holding  a  high  place  of  trust  and  confidence,  has  exceeded 
his  authority. 

The  objection  rests  on  the  assumption  that  the  grant  to  the  peti- 
tioner is  founded  entirely  on  the  allowance  made  in  the  royal  order 
of  the  29th  of  March,  1816,  at  the  request  of  the  governor  of  East 
Florida;  and  the  petition  to  the  governor  undoubtedly  affords  strong 
ground  for  this  assumption ;  but  we  are  far  from  thinking  it  con- 
clusive. The  petitioner  says,  ^<  that,  in  virtue  of  the  bounty  in  lands 
which,  pursuant  to  his  royal  order  of  the  29th  of  March  of  the  pre- 
sent year,  the  king  grants  to  the  military  who  were  of  this  place  in 
the  time  of  the  invasion  which  took  place  in  the  years  1812  and 
1813,  and  your  petitioner  considering  himself  as  being  comprehended 
in  the  said  sovereign  resolution,  as  it  is  proved  by  the  annexed  certi- 
ficates of  his  lordship,  brigadier  don  Sebastian  Kindelan,  and  by 
that  which  your  lordship  thought  proper  to  provide  herewith,  which 
•961  ^^^^^^^  express  the  ments  and  services  •rendered  by  your 
^  petitioner  at  tne  time  of  the  siege,  in  consequence  of  which 
said  bounties  were  granted  to  those  who  deserved  them  ;"  ''  therefore 
he  most  respectfully  supplicates  your  lordship  to  grant  him  two 
thousand  acres  of  land  in  the  place,"  &c.  The  governor  granted 
the  two  thousand  acres  of  land  for  which  the  petitioner  prays. 

The  attorney  contends  that  the  royal  order  of  the  29th  of  March, 
181S,  empowered  the  governor  to  grant  so  much  land  only,  as, 
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aococding  to  the  established  rules,  was  allowed  to  each  settler.  This 
did  not  exceed  one  hundred  acres  to  the  head  of  a  family,  and  a 
smaller  portion  for  each  member  of  it. 

The  extraordinary  facts  that  an  application  for  two  thousand  acres 
should  be  founded  on  an  express  power  to  ^nt  only  one  hundred ; 
that  this  application  should  be  accompanied  by  no  explanation  what- 
ever; and  that  the  grant  should  be  made  without  hesitation,  as  an 
ordinary  exercise  of  legitimate  authority,  are  circumstances  well 
calculated  to  excite  some  doubt  whether  the  real  character  of  the 
transaction  is  understood,  and  to  suggest  the  propriety  of  further 
examination. 

The  royal  order  is  founded  on  a  letter  from  governor  Kindelan  to 
the  captain-general  of  Cuba,  in  which  he  recommends  the  militia  as 
worthy  the  gifts  to  which  the  supreme  governor  may  think  them 
entitled ;  "  taking  the  liberty  of  recommending  the  granting  of 
some,  which  may  be  as  follows :  to  each  officer  who  has  been  in 
actual  service  in  said  militia,  a  royal  commission  for  each  grade  he 
may  obtain  as  provincial,  and  to  the  soldiers  a  certain  quantity  of 
land  as  establisned  by  regulation  in  this  province,  agreeably  to  the 
number  of  persons  composing  each  family,  and  which  gifts  can  also 
be  exclusively  made  to  the  married  officers  and  soldiers  of  the  said 
third  battalion  of  Cuba." 

The  words  "and  which  gifts,"  &c.,  in  the  concluding  part  of  the 
sentence,  would  seem  to  refer  to  that  part  which  asks  lan£  for  the  sol- 
diers of  the  militia ;  and  yet  it  is  unusual  in  land  bounties  for  military 
service,  to  bestow  the  same  quantity  on  the  officers  as  on  the  soldiers. 

But  be  this  as  it  may,  the  application  of  governor  Kindelan  is 
confined  to  the  privates  who  served  in  the  militia,  and  to  the  mar- 
ried officers  and  soldiers  of  the  third  battalion  of  C  uba.    *The     pg ^ 
petitioner  was  in  neither  of  these  corps.    He  was  an  ensign     ^ 
of  the  corps  of  dragoons. 

The  royal  order  alluded  to,  is  contained  in  a  letter  of  the  29th  of 
fliarch,  1815,  from  the  minister  of  the  Indies ;  who,  aft^r  slating  the 
application  in  favour  of  the  militia,  and  the  third  regiment  of  Cuba, 
adds,  "  at  the  same  time  that  his  majesty  approves  said  gifts,  he  de- 
sires thai  your  excellency  will  inform  him  as  to  the  reward  which 
the  commandant  of  the  third  battalion  of  Cuba,  don  Juan  Jos^  de 
Estrada,  who  acted  as  governor  pro  tern,  at  the  commencement  of 
the  rebellion,  the  officers  of  artillery,  don  Ignacia  Salus,  don  Manuel 
Paulin,  and  of  dragoons,  don  Juan  Percheman,  are  entitled  to  as 
mentioned  by  the  governor  in  his  official  letter.  By  royal  order  I 
communicate  th&  same  to  his  excellency  for  your  information  and 
compliance  therewith,  enclosii^  the  royal  commissions  of  local  mili- 
tia, according  to  the  note  forwarded  by  your  excellency." 

The  governor  adds,  "  I  forward  you  a  copy  of  the  same,  enclos- 
ing also  the  documents  above  mentioned,  that  you  may  give  their 
correspondent  direction,  with  the  intention,  by  the  first  opportunity, 
of  informing  his  majesty  of  what  I  consider  just  as  to  the  remune- 
ration before  mentioned." 
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It  appears  then  that  the  part  of  the  royal  order  which  is  supposed 
to  limit  this  power  of  the  governor  to  grants  of  one  hundred  acres 
does  not  comprehend  the  petitioner;  that  he  is  mentioned  in  that 
order  as  a  person  entitled  to  the  royal  bounty,  the  extent  of  which  is 
not  fixed,  and  respecting  which  the  governor  intended  to  inform. his 
mmesty. 

The  royal  order  then  is  referred  to  in  the  petition,  as  showing  the 
favourable  intentions  of  the  crown  towards  the  petitioner ;  not  as 
ascertaining  limits  applying  to  him,  which  the  governor  could  not 
transcend. 

The  petition  also  refers  to  certificates  granted  by  general  Eindelan, 
and  the  governor  himself,  expressing  his  merits  and  services  during 
the  siege.  These  could  have  no  influence  if  the  amount  of  the 
grant  was  fixed. 

In  his  grant  annexed  to  the  petition,' the  governor  says,  ^^  whereas 
this  ofiScer,  the  party  interested  by  the  two  certificates  enclosed,  has 
•981  P''^^^  ^^  services  which  he  rendered  in  defence  of  *this 
^  province,  and  in  consideration  also  of  what  is  provided  in  the 
royal  order  of  the  29th  of  March  last  past,  which  he  cites,  I  do  grant 
him,"  &c. 

Military  service,  then,  is  the  foundation  of  the  grant,  and  the  royal 
order  is  referred  to  only  as  showing  that  the  favourable  attention  of 
the  king  had  been  directed  to  the  petitioner. 

The  record  furnishes  other  reasons  for  the  opinion  that  the  power 
of  the  governor  was  not  so  limited  in  this  case,  as  is  supposed  by  the 
attorney  for  the  United  States. 

The  objection  does  not  appear  to  have  been  made  in  the  territorial 
court,  where  the  subject  must  have  been  understood.  It  was  neither 
raised  by  the  attorney  for  the  United  States,  nor  noticed  by  the  court. 

The  register  and  receiver,  before  whom  the  claim  was  laid  by  San- 
chez, the  assignee  of  the  present  petitioner,  did  not  reject  it  because 
the  governor  had  exceeded  his  power  in  making  it,  but  because  the 
survey  was  not  exhibited.  "If  this"  (the  survey),  say  the  register 
and  receiver,  "  had  been  produced,  it  .would  have  furnished  some 
support  for  the  certificate  of  Aguilar.    As  it  is,  we  reject  the  claim." 

It  ma^  be  added  that  other  claims  under  the  same  royal  order  for 
the  same  quantity  of  land,  have  been  admitted  by  the  receiver  and 
register ;  and  have  been  confirmed  by  congress. 

We  do  not  think  the  testimony  proves  that  the  governor  has  tran- 
scended his  power. 

The  court  does  not  enter  into  the  inquiry,  whether  the  title  has 
been  conveyed  to  Sanchez  or  remains  in  Percheman.  That  is  a 
question  in  which  the  United  States  can  feel  no  interest,  and  which 
is  not  to  be  decided  in  this  cause.  It  was  very  truly  observed  by  the 
territorial  court,  that  this  objection  "  is  founded  altogether  on  a  sug- 
gestion of  a  private  adverse  claim ;"  but  adverse  claims,  under  the 
law  giving  jurisdiction  to  the  court,  are  not  to  be  decided  or  investi- 
gated.   The  point  has  not  been  made  in  this  court. 

The  decree  is  affirmed. 
72 


Digitized  by 


Google 


JANUARY  TERM,  1833.  99 

8  L-ed  621. 
113  f      851, 


♦John  I||inor,  plaintiff  in  error,  v.  Shurbal  Tillotson. 

What  will  be  deemed  sufficient  evidence  of  diligence  and  sufficient  search  for  a 
lost  or  mislaid  original  paper,  to  permit  a  copy  to  be  read  as  secondary  evi- 
dence. 

The  rules  of  evidence  are  adopted  for  practical  purposes  in  the  administration  of 
justice.  And  although  it  is  laid  down  in  the  books  as  a  general  rule,  that  the 
best  evidence  the  nature  of  the  case  will  admit  of,  must  be  given ;  yet  it  is  not 
understood  that  this  rule  requires  the  strongest  possible  assurance  of  the  matter 
in  question.  The  extent  to  which  the  rule  is  to  be  pushed  is  soverned,  in  some 
measure,  by  cirpumstances.  If  any  suspicion  han£;s  over  the  instrument,  or 
that  it  is  designedly  withheld,  a  more  rigid  inquiry  should  be  made  into  the  rea- 
sons for  its  non-production.  But  where  there  is  no  such  suspicion,  all  that 
ought  to  be  required  is  reasonable  diligence  to  obtain  the  original. 

ERROR  to  the  district  court  of  the  eastern  district  of  Louisiana. 

This  case  came  before  the  court,  and  was  argued  by  Mr.  Clay,  for 
the  plaintiff  in  errdr;  and  by  Mr.  Webster,  for  the  defendant. 

The  only  point  decided  by  the  court,  with  the  facts  which  pre* 
sented  it  for  consideration,  are  fully  stated  in  the  opinion  of  the  court. 
Other  questions  in  the  case,  in  relation  to  the  admission  of  testimony, 
were  argued  by  the  counsel  for  the  parties ;  but  the  court  considered 
them  so  imperfectly  stated,  as  to  require  that  another  trial  of  the  cause 
should  take  place  in  the  court  below. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  couil. 

On  the  trial  of  this  cause,  in  the  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  a  bill  of  exceptions  was  taicen  to 
the  ruling  of  the  court  in  rejecting  certain  evidence  offered  by  the 

Elaintiff  in  support  of  the  title  set  up  by  him,  and  the  case  is  brought 
ere  by  writ  of  error. 

The  bill  of  exceptions  states  that  the  plaintiff,  having  set  up  title 
to  the  premises  in  dispute  by  virtue  of  a  sale  from  general  r#inA 
•Wade  Hampton,  dated  the  5th  of  April,  1819,  then  offered  L  ^"^ 
in  evidence  another  paper  purporting  to  be  a  copy  of  the  grant,  under 
which  said  Hampton  claimed,  which  copy  had  been  duly  presented 
and  registered  by  the  land  commissioners  of  this  district,  in  the  year 
1806,  having  fiiist  proved  that  many  of  the  ordinances  of  the  Spanish 
governors  of  Louisiana  had  been  deposited  in  the  notarial  office  of 
Pedro  Pedescloux,  the  notary,  who  certified  the  said  paper  under  his 
hand  and  notarial  seal,  and  who  is  now  dead ;  and  also  having  first 
proved  that  the  original  grant  was  once  in  the  possession  of  general 
Wade  Hampton,  but  that  he  had,  by  his  attorney,  applied  to  said 
Wade  Hampton  for  it,  who  gave  him  a  bundle  of  papers,  saying, 
they  were  all  the  titles  of  his  Houmas  lands  in  his  possession,  but 
which  bundle  did  not  .contain  the  original  of  the  paper  sought  after: 
the  plaintiff  also  offered  in  evidence  the  translation  of  said  document, 
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Eublished  by  congress  in  the  book  called  the  Land  Laws  of  the 
Inited  States,  pp.  954, 955, 956,  published  in  the  year  1828.  These 
papers  were  objected  to  on  the  ground  that  they  were  not  the  best 
evidence,  and  that  due  diligence  bad  not  been  used  to  procure  the 
originals.    And  the  court  sustained  the  objection. 

The  document  offered  and  rejected  by  the  court,  is  to  be  con- 
sidered as  secondary  evidence ;  and  there  can  be  no  doubt  that  the 
plaintiff  was  bound  to  account  for  the  non-production  of  the  original. 
This  is  a  document  which  the  law  does  not  presume  to  be  in  the 
possession  of  the  plaintiff;  it  is  the  grant  under  which  Wade  Hamp- 
ton claimed ;  a  small  part  of  which  only  was  in  question  in  this  suit. 
The  presumption  of  taw  therefore  is,  that  the  original  deed  was  in 
the  possession  of  Wade  Hampton,  and  the  plaintiff  could  not  be 
bound  to  search  for  it  elsewhere;  there  being  no  law  in  Louisiana 
requiring  deeds  to  be  recorded.  And  it  was  proved,  as  matter  of 
fact,  that  it  was  once  in  his  possession ;  at  what  time,  however,  is 
not  stated ;  and  the  question  is,  whether  such  search  was  made  for 
it  as  to  justify  the  admission  of  secondary  evidence.  The  rules  of 
evidence  are  adopted  for  practical  purposes  in  the  administration  of 
justice ;  and  although  it  is  laid  down  in  the  books  as  a  general  rule,  that 
the  best  evidence  the  nature  of  the  case  will  admit  of,  must  be  given ; 
*1011  ^^^  ^^  ^^  ^^^  ^understood  that  this  rule  requires  the  strongest 
^  possible  assurance  of  the  matter  in  question.  The  extent  to 
which  the  rule  is  to  be  pushed  in  a  case  like  the  present,  is  governed 
in  some  measure  by  circumstances.  If  any  suspicion  hangs  over  the 
instrument,  or  that  it  is  designedly  withheld ;  a  more  rigid  inquiry 
should  be  made  into  the  reasons  for  its  non-production.  But  when 
there  is  no  such  suspicion,  all  that  ought  to  be  required  is  reasonable 
diligence  to  obtain  the  original.  Has  that  been  snown  in  this  case? 
The  exception  states,  that  it  wdiB  proved  to  have  been  in  the  posses- 
sion of  Wade  Hampton,  and  that  on  application  to  him,  by  the  plain- 
tiff's attorney,  for  it,  be  gave  him  a  bundle  of  papers,  saying,  they 
were  all  the  titles  to  his  Houmas  lands  (the  premises  in  question 
being  a  part  of  the  tract;)  but  which  bundle,  on  examination, 
did  not  contain  the  original  deed  in  question.  There  was  no  other 
place  to  which  the  law  pointed  where  search  could  be  made ;  and 
nothing  more  could  be  required,  unless  it  was  necessary  to  have 
the  oath  of  Wade  Hampton  that  the  deed  was  not  in  his  posses- 
sion. But  this  we  do  not  think,  under  the  circumstances  of  this 
case,  was  necessary.  There  do  not  appear  any  grounds  for  sup- 
posing the  deed  was  designedly  withheld;  and  the  circumstances 
under  which  the  search  was  made,  were  equivalent  to  the  witness' 
having  had  free  access  to  all  Wade  Hampton's  papers,  and  i>roving 
that  the  deed  could  not  be  found  among  them.  The  examination 
was  made  by  the  witness  under  all  the  advantages  and  prospect  of 
finding  the  deed  that  could  have  been  afforded  to  Hampton  himself. 
He  was,  for  this  purpose,  in  the  possession  of  all  his  papers ;  and 
not  finding  it,  the  inference  was  very  strong  that  it  was  lost  And 
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the  antiquity  of  the  deed^  being  dated  in  the  year  1777,  rendered  its 
I068  the  more  probable. 

The  case  of  Caiifman  v.  Congregation  of  Cedar  Spring,  6  Binney, 
69,  decided  in  the  supreme  court  of  Pennsylvania,  goes  very  fully  to 
establish  that  it  was  not  necessary  to  have  the  testimony  of  Wade 
Hampton,  under  the  circumstances  of  this  case.  In  that  case  a 
written  agreement  was  placed  in  the  hands  of  a  common  friend, 
who,  upon  his  removal  to  another  place,  had  put  the  paper  into  the 
hands  of  hb  father,  who  died.  After  proofs  of  these  facts,  a  witness 
swore  that,  ^after  the  father's  death,  he,  together  with  the  r#iQ2 
son-in-law,  to  wham  all  his  papers  camSy  made  diligent  I- 
search  among  the  father's  papers,  but  could  not  find  the  writing.  It 
was  held  that  this  was  sufficient  proof  of  the  loss  to  lay  the  founda- 
tion for  proving  the  contents  of  the  paper,  wUhoui  the  oath  of  the 
son-in-law  himself,  as  to  the  search  and  not  finding;  the  paper. 

We  think  the  proof  of  the  loss  of  the  original  deed  was  sufficient 
to  let  in  the  secondary  evidence.  We  forbear,  however,  expressing 
any  opinion  upon  the  legal  efiect  and  operation  of  that  deed. 

The  judgment  of  the  court  below  must  be  reversed,  and  the  cause 
sent  back  with  directions  to  award  a  venire  de  novo. 

There  were  several  otl^er  exceptions  taken  to  the  ruling  of  the 
court,  in  relation  to  the  admission  of  testimony,  which  we  do  not 
notice.  They  are  so  imperfectly  stated,  that  it  is  difficult  to  under- 
stand what  the  real  point  of  objection  is ;  and  no  opinion  can  be 
expressed  that  will  aid  the  court  below  on  another  trial. 

Judgment  reversed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  was  argued  by  counsel :  on  consideration  \^hereof, 
it  is  ordered  and  adjudged  by  this  court,  that  the  iudgment  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby  reversed ; 
and  that  this  cause  be,  and  the  same  is  hereby  remanded  to  the  said 
district  court  with  directions  to  award  a  venire  fecias  de  novo. 
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^William  S.  Nichols,  plaintiff  in  ebror,  v.  Samuel  J- 
Pearson  et  al. 

A  promissory  note,  payable  at  a  future  day,  given  for  a  bona  fide  business  trans* 
action,  and  whicn  note  was  not  made  for  the  purpose  of  raising,  money  in  the 
market,  was  sold  by  the  drawee  and  endorsee  for  a  sum  so  much  less  on  iu  face, 
as  exhibited  a  discount  beyond  the  legal  rate  of  interest,  no  stipulation  having 
been  made  against  the  liability  of  the  endorser ;  is  not  per  se  an  usurious  con- 
tract between  the  endorser  and  endorsee,  and  an  action  can  be  maintained  upon 
the  note  against  the  endorser  who  sold  the  same,  by  the  purchaser. 

The  courts  of  New  York  have  adjudicated,  that  whenever  the  note  or  bill  in  its 
inception  was  a  real  transaction,  so  that  the  payee  or  promisee  might  at  ma- 
turity maintain  a  suit  upon  it,  a  transfer  by  endorsement,  though  beyond  the 
legal  rate  of  interest,  shall  be  regarded  as  a  sale  of  the  note  or  bill,  and  a  valid 
and  legal  transaction.  But  not  so  where  the  paper,  in  its  origin,  was  only  a 
nominal  negotiation. 

There  are  two  cardinal  rules  in  the  doctrine  of  usury  which  we  think  must  be  re- 
garded as  the  conmion  place  to  which  all  reasoning  and  adjudication  upon  the 
subject  should  be  referred :  the  first  is,  that  to  constitute  usury,  there  must  be  a 
loan  in  contemplation  by  the  parties ;  and  the  second,  that  a  contract  which  in 
its  inception  is  unafiected  by  usury  can  never  be  invalidated  by  any  subsequent 
usurious  transaction. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Columbia,  in  the  county  of  Washington. 

The  plaintiff  in  error  instituted  a  suit  on  a  promissory  note  dated 
at  Geoii^etown,  October  22d,  182] ,  for  the  sum  of  one  hundred  and 
one  doUarB,  pavable  to  the  order  of  S.  and  J.  Pearson,  the  defend- 
ants, and  by  them  endorsed.  The  evidence  in  the  case  showed, 
that  on  the  26lh  of  October,  1821,  the  defendants  came  into  the 
store  of  the  plaintiff  with  the  note,  and  told  the  plaintiff  they  had 
obtained  the  note  from  the  drawer  for  goods  they  had  sold  him  at 
their  store,  and  asked  the  plaintiff  what  he  would  give  for  it :  the 
plaintiff  said  he  would  give  ninety-seven  dollars  for  it,  which  the  de- 
fendants aneed  to  take;  and  thereupon  the  plaintiff  received  the 
note,  which  was  endorsed  by  the  defendants  before  it  was  brought  to 
the  store,  and  ninety-seven  dollars  were  paid  to  the  defendants  for  it. 
*1041  ^^'^^'^  ^^  ^^^^  became  due,  and  being  unpaid  by  the  drawer, 
-I  the  defendants  promised  to  pay  it 

Upon  this  evidence  the  counsel  for  the  defendants  prayed  the 
court  to  instruct  the  jury : 

"  That  if  they  believe  from  the  said  evidence  that  the  plaintiff 
received  the  note  upon  which  this  suit  is  brought  of  defendants,  with 
their  endorsement  upon  it,  and  without  an  understanding  that  the 
defendants  were  not  to  be  responsible  on  said  endorsement,  and  that 
the  plaintiff  paid  or  agreed  to  pay  therefor  only  the  sum  of  ninety- 
seven  dollars,  the  transaction  is  usurious,  and  the  plaintiff  is  not  en- 
titled to  recover;  which  the  court  gave  as  prayed.  To  which  the 
'  plaintiff,  by  his  counsel,  excepted,  and  then  prayed  the  court  to  in- 
struct the  jury : 
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"  If  they  should  believe,  from  the  evidence  aforesaid,  that  the  de- 
fendants, having  the  note  in  question,  and  wishing  to  part  with  it  in 
order  to  avoid  suing  the  drawer,  and  not  having  occasion  or  desire 
for  a  loan  of  money,  offered  to  sell  it  to  the  plaintiff,  and  that  the 
plaintiff  having  some  accounts  with  the  drawer,  against  which  he 
expected  to  be  able  to  set  off  the  said  note,  and  not  with  any  other 
design,  agreed  to  buy  it,  and  did  buy  it,  for  ninety-seven  dollars ;  and 
that  no  loan  for  usurious  interest,  nor  any  loan,  nor  any  evasion  of 
the  laws  against  usury  was  in  the  contemplation  of  either  of  the  said 
parties,  then  plaintiff  is  entided  to  recover;"  which  the  court  refused. 

The  plaintiff's  counsel  prayed  the  court  to  instruct  the  jury : 

"  If  they  believe,  from  the  evidence  aforesaid,  that  this  note  was 
sold,  and  not  received  by  plaintiff,  by  way  of  discount  or  loan,  plain- 
tiff is  entitled  to  recover ;"  which  also  was  refused. 

The  plaintiff  excepted  to  the  instructions  of  the  court  given  to  the 
jury  on  the  prayers  of  the  defendants;  and  also  to  the  refusal  of  the 
court  to  give  the  instruction  asked  by  them. 

The  jury  having  found  for  the  defendants,  this  writ  of  error  wsus 
prosecuted  to  reverse  the  judgment  of  the  c^urt  on  the  same. 

The  case  was  aigued  by  Mr.  Key  for  the  plaintiff  in  error ;  and 
by  Mr.  Coxe  for  the  defendants. 

Mr.  Key,  for  the  plaintiff  in  error,  contended,  that  the  *ques-  r«fl  a* 
tion  of  usury  was  one  depending  entirely  on  the  transaction  ^  ^ 
out  of  which  it  wad  said  to  arise.  If  a  loan  was  the  object  of  the 
dealing  between  the  parties,  it  might  be  usury;  but  if  it  was  only 
the  sale  of  a  note  already  made,  it  was  not  so. 

Why  should  not  a  person  who  has  claims  upon  him  purchase  a 
note  to  set  it  off  against  such  demands  ?  Why  should  not  the  holder 
of  a  note  sell  it  for  what  he  may  consider  it  worth  ?  The  reason  that 
such  a  sale  of  a  note  is  said  to  be  usurious  is,  that  the  endorser  who 
disposes  of  it  is  liable ;  and  yet  the  sale  of  a  bill  of  exchange,  the 
payment  of  which  is  guarantied  by. the  seller,  is  valid.  Cited,  Scott 
v.  Uoyd,  4  Petere,  205;  I  Slarkie,  385 ;  2  Barn.  &  Aid.  588;  2 
Mumford,36;  8  Cowen,369;  3  Bos.  &  Pul.  154;  1  Call,  66,  70; 
1  Dall.  217;  2  Strange,  1243. 

Mr.  Coxe,  for  the  defendants  in  error,  aigued,  that  the  sale  of  the 
note  by  the  defendants,  they  being  endorsers  upon  it,  was  a  borrow- 
ing of  money  on  usury.  While  it  is  admitted  that  promissory  notes 
may  be  sold  for  less  sums  than  their  nominal  amount,  and  with 
larger  deductions  than  the  regular  discount;  yet  in  no  such  cases 
does  the  seller  continue  liable  for  the  repayment  of  the  money  by 
endorsing  the  note.  The  endorsement  of  the  notcf  made  it  a  direct 
contract  between  the  plaintiff  and  the  defendant  for  the  loan  of 
money,  on  a  usurious  consideration.  There  was  nothing  therefore  to 
leave  to  the  jury ;  the  fact  was  admitted  and  the  law  was  properly 
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applied  to  it  by  the  court     Cited,  13  Johns.  52 ;   15  Johns.  44 ;  2 
Johns.  Cases,  60 ;  15  Moss.  96 ;  2  Connecticut  Reports,  175. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

This  was  an  action  by  the  endorsee  against  the  endorser  of  a  pro- 
missory note,  in  which  the  plaintiff  here  was  plaintiff  in  the  court 
below.  It  comes  up  upon  exceptions  taken  to  certain  instructions 
given  at  the  instance  of  the  defendant,  and  to  the  refusal  of  other 
instructions  prayed  for  by  the  plaintiff. 

On  the  motion  of  the  defendants,  the  court  instructed  the  jury, 
'^  that  if  they  believed,  from  the  evidence,  thiit  the  plaintiff  received 
the  note  in  question  from  the  defendants,  with  their  endorsement 
upon  it,  and  without  any  understanding  that  the  defendants  were  not 
*1061  ^^  ^^  responsible  upon  their  ^endorsement,"  at  a  discount  be- 
^  yond  the  legal  rate  of  interest,  then  the  transaction  was  usu- 
rious, and  he  could  not  recover. 

The  plaintiff  then  moved  the  court  to  instruct  the  jury  to  this 
effect :  '*  that  if  they  believed  the  evidence  made  out  a  case  in  which 
there  was  no  loan  contemplated,  nor  any  evasion  of  the  laws  against 
usury,  but  simply  a  sale  of  the  note  in  question,  then  the  transaction 
was  not  usurious,  and  the  plaintiff  was  entitled  to  recover ;"  which 
instruction  the  court  refused. 

The  case  makes  out  the  note  to  have  been  a  bona  fide  business 
transaction,  not  suspected  of  usuiy  in  its  origin,  or  made  up  for  the 
purpose  of  raising  money  in  the  market ;  and  the  decision  of  the 
court  below  of  course  affirms  this  proposition,  '^  that  in  the  sale  of 
such  a  note,  for  a  sum  so  much  less  than  that  on  its  face,  as  will 
exhibit  a  discount  beyond  the  legal  rate  of  interest,  the  guarantee  or 
endorsement  of  the  note,  without  a  stipulation  against  the  endorser's 
liabity,  makes  out  a  case  of  usury ;  tnat  is,  per  se,  a  usurious  con- 
tract between  the  endorsee  and  endorser;  and  no  action  can  be  main- 
tained upon  it  against  the  endorser.  And  since  the  rule  is  universal, 
that  there  can  be  no  usury  where  there  is  no  loan ;  it  follows,  that 
their  decision  implies  the  affirmance  of  the  proposition  that  such  a 
guarantee  or  endorsement  necessarily  implies  a  loan. 

It  is  necessary  to  bear  in  mind  that  we  are  not  now  called  upon  to 
consider  a  case  occurring  upon  the  transfer  of  a  note  which  is,  in  its 
origin,  a  mere  nominal  contract,  one  on  which,  as  the  test  is  very 
properly  established  in  the  New  York  courts,  no  course  of  action 
arose  between  the  original  parties.  15  John.  44,  55.  The  present 
is  a  case  of  greater  difficulty,  for  the  principle  affirmed  in  the  decision 
under  review  operates  indirectly  upon  a  contract  not  affected  by 
usufy ;  since  by  leaving  the  possession  of  the  note  in  the  endoisee 
who  has  no  cause  of  action,  and  the  cause  of  action,  if  any  where,  in 
the  endorser,  who  has  parted  with  the  possession  of  the  note ;  it 
vittually  discharges  the  promissor  from  liability,  although  his  con- 
tract, in  its  inception,  may  have  been  wholly  unimpeachable.  Yet 
the  rule  of  law  is  every  where  acknowledged,  that  a  contract  free 
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from  usury  in  its  inception,  shall  not  be  invalidated  by  any  subsequent 
usurious  transaclions  upon  it. 

*It  will  hardly  be  contended  that,  although  the  endorsement  r»i  Q*r 
gave  no  cause  of  action  against  the  endorser,  yet  it  did  ope-  ^ 
rate  to  give  a  right  of  action  against  the  maker  of  the  note.  The 
statute  declares  a  usurious  contract  to  be  invalid  to  all  intents  and 
purposes  whatever ;  a  valid  endorsement  is  a  contract  as  well  of  trans- 
fer as  of  provisional  liability ;  and  if  invalid  to  the  one  purpose,  it 
must  be  equally  so  to  the  other. 

The  courts  of  New  York  have  got  over  these  difficulties  by  adju- 
dicating, that  whenever  the  note  or  bill,  in  its  inception,  was  a  real 
transaction,  so  that  the  payee  or  promissor  might  at  maturity  main- 
tain a  suit  upon  it,  a  transfer  by  endorsement  on  a  discount,  though 
beyond  the  legal  rate  of  interest,  shall  be  r^;arded  as  a  sale  of  the 
note  or  bill,  and  a  valid  and  legal  transaction.  But  not  so  where  the 
paper,  in  its  origin,  was  only  a  nominal  negotiation.  Such  is  the 
result  of  the  decision  in  Jones  v.  Haik,  2  Johns.  Cases,  60 ;  Wilkie 
V.  Roosevelt,  3  John.  Cases,  66 ;  and  Munn  v.  The  Commission 
Company,  16  John.  Rep.  44. 

It  has  been  aigued  that  the  Massachusetts  courts  maintain  the 
i^ntrary  doctrine.  But  the  cases  cited  will  not  be  found  sufficient  to 
bear  out  the  argument.  The  case  of  Churchill  v.  Suter,  4  Mass. 
156,  was  the  case  of  a  nominal  contract,  a  note  made  to  be  sold  in 
the  market,  as  is  admitted  in  the  case  stated ;  the  point  of  usury  was 
not  argued ;  and  the  opinion  expressed  by  the  learned  judge  was, 
at  best,  but  an  obiter  dictum.  However,  let  that  opinion  be  confined 
to  the  res  subjecta,  and  there  can  be  no  reason  for  controverting  it  in 
this  case.  It  was  the  case  of  a  nominal  sale,  a  loan  with  the  dis- 
guise of  a  sale  thrown  over  it 

The  case  of  Bridge  et  al.  v.  Hubbard,  16  Mass.  96,  was  one  of  a 
different  character,  and  decided  in  conformity  with  another  class  of 
cases.  It  was  the  case  of  the  substitution  of  a  new  contract  for  a 
note  given  for  usurious  interest  due  upon  previous  transactions.  The 
note  passed  into  the  hands  of  innocent  endorsees,  and  the  question 
was,  whether  it  was  affected  with  the  taint  of  the  original  usury,  or 
only  with  the  want  of  consideration.  And  the  majority  of  the  court 
held  it  to  be  a  security  for  a  loan  of  money  obtained  upon  usury,  and 
therefore  "^void  in  the  hands  of  the  present  holders.  This,  of  r«f  no 
course,  is  not  an  adjudication  in  point  I- 

The  case  of  Lloyd  v.  Keach,  Connecticut  Rep.  176,  cited  from 
the  adjudications  of  Connecticut,  is  in  point :  but  it  is  an  authority 
against  the  decision  under  review.  The  note  was  given  in  the  course 
of  business ;  and  in  a  suit  brought  upon  it  by  the  endorsee  against 
the  drawer,  the  inferior  court  decided  that  the  sale  of  such  a  note  by 
the  endorser  on  a  discount  exceeding  the  legal  rate  of  interest,  was 
rendered  usurious  by  his  endorsement  and  guarantee,  and  that  the 

Elea  of  usuiy  was  a  good  bar  to  a  suit  instituted  against  the  drawer, 
lut,  on  an  appeal  to  the  supreme  court  of  errors,  although  there  was 
a  considerable  diversity  of  opinion  among  the  judges,  a  new  trial 
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was  granted  upon  the  ground  that  such  a  transaction  was  not,  pet  se, 
usurious;  but  that  its  validity  must  depend  upon  the  bona  fides  of 
the  transaction,  as  being  a  pure  unaffected  sale  or  nierely  a  colour  for 
a  loan. 

Upon  a  subject  of  such  general  mercantile  interest,  we  must  dis- 
pose of  the  question  according  to  our  own  best  judgment  of  the  law. 
And  it  becomes  necessary  first  to  review  some  of  our  own  decisions 
which  have  a  bearing  upon  it. 

The  first  was  the  case  of  Levy  v.  Gadsby,  which  was  an  action  by 
endorsee  against  endorser,  upon  a  note  which  would  seem  to  have 
originated  in  a  real  transaction,  and  the  defence  was  usury.  But  the 
distinction  between  that  case  and  the  present  is,  that  the  defence  was 
not  set  up  in  that  case  upon  any  interest  or  discount  taken  for  the 
transfer  of  tlie  note,  but  upon  a  usurious  negotiation  for  a  loan  or 
forbearance  with  reference  to  a  pre-existing  debt,  in  consideration  of 
which,  Gadsby's  note  was  endoised  to  the  plaintiff;  and  thus  came 
within  the  description  of  '^  an  assurance  for  forbearance,"  which  is 
made  void  by  the  statute,  as  well  as  the  contract  secured  (3  Gr.  180, 
1  Condensed  Reports,  486) ;  and  the  usury  there  was  proved,  not 
inferred  from  the  guarantee  by  endorsement 

The  case  of  Gaither  v.  The  Farmers  and  Mechanics'  Bank,  1  Pe- 
ters, 37,  was  one  precisely  of  the  same  character  with  that  of  Levy  v. 
Gadsby,  except  that  the  suit  was  instituted  by  the  endorsee  against 
*10Q1  ^^^^^^^^  the  cause  was  decided  upon  the  ^invalidity  of 
^  the  endorsement  to  transfer  the  right  of  action  to  that  en- 
dorsee, not  to  any  other  holder,  the  plaintiff  being  the  party  to  the 
usury.  A  usurious  loan  had  been  negotiated,  and  Gaither's  note  to 
Corcoran,  the  borrower  on  usury,  endorsed  in  blank  by  Corcoran,  and 
left  with  the  plaintiff  to  collect,  in  payment  of  the  money  borrowed. 
It  was  therefore  a  clear  case  of  an  assttrance  given  for  money  bor- 
rowed on  usury ;  and  in  no  way  could  a  court  permit  the  borrower 
to  avail  himself  of  the  endorsement  without  violating  the  statute. 

We  recollect  no  other  case  in  which  this  court  has  been  called 
upon  to  consider  the  effect  of  usury  upon  the  contracts  of  parties  to 
negotiable  paper.  We  are  therefore  uncommitted  upon  the  question 
now  before  us ;  and  free  to  decide  it,  as  well  upon  reason  and  prin- 
ciple, as  upon  what  appears  to  us  to  be  the  weight  of  authority. 

There  are  two  cardinal  rules  in  the  doc^ne  of  usury  which  we 
think  must  be  regarded  as  the  common  place  to  which  all  reasoning 
and  adjudication  upon  the  subject  should  be  referred.  The  first  is, 
that  to  constitute  usury  there  must  be  a  loan  in  contemplation  by  the 
parties ;  and  the  second,  that  a  contract,  which,  in  its  inception,  is 
unaffected  by  usury,  can  never  be  invalidated  by  any  subsequent 
usurious  transaction. 

It  is  true  with  regard  to  the  first  of  these  canons,  that  there  are 
cases  which  necessarily  import  a  loan ;  and  no  disguise,  no  affecta- 
tion of  sale  or  barter  can  divest  them  of  that  character :  such,  for 
instance,  as  a  man's  selling  his  own  bond  or  note,  executed,  say  in 
blank :  and  when  these  cases  occur,  the  law  puts  the  stigma  upon 
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them  without  further  inquiry.  The  instrument  having  had  no  virtual 
existence  uatil  the  loan  or  sale  was  negotiated,  could  in  no  wise  be 
regarded  as  a  transfer  of  property.  But  be  who  sells  his  lands  or 
stock,  and  takes  a  note  in  payment,  holds  in  his  hands  the  representa- 
tive of  property ;  an  entity  to  which  the  improvements  of  society 
have  attached  nearly  all  the  rights  and  characteristics,  in  equity  at 
least,  which  were  the  acknowledged  attributes  of  the  property  for 
which  it  was  received.  A  promise  to  return  the  money  borrowed, 
is  indeed  one  among  the  onlinary  indications  of  a  loan ;  and  upon 
the  idea  that  the  contract  of  an  endorser  could  not  be  distinguished 
from  a  general  engagement  to  repay,  have  the  ^decisions  in  r«i  i  q 
the  Connecticut  case  and  in  the  court  below,  in  the  case  at  1- 
bar,  been  rendered*  But  the  grounds  of  distinction  are  material,  for 
the  contract  between  endorser  and  endorsee  is  at  best  but  a  conditional 
or  provisional  contract ;  the  endorsement  of  a  business  note  produces 
a  real  transfer  of  interest,  and  the  endorsement  may  well  be  regarded 
in  the  light  of  a  guarantee  against  the  insolvency  of  the  promissor. 
In  the  case  of  an  assignment  of  a  bond,  with  a  guarantee  against 
insolvency ;  which  every  assignment  in  Virginia  and  Kentucky  im- 
ports ;  it  has  been  adjudged  in  both  those  states  that  usury  does  not 
avoid  the  effect  of  the  assignment  I'hat  the  transfer  of  the  right  of 
action  on  the  bond  is  comjdete ;  and  if  valid  for  one  purpose,  it  is 
presumed  it  must  be  so  to  every  one.  Littell  v.  Herd,  Hardin,  81  ; 
Hansborough  v.  Baylor,  2  Munf.  36. 

These  observations  are  made  to  show  tliat  the  endorsement  of  this 
note  did  not  necessarily  import  a  loan.  But  we  are  not  to  be  under- 
stood as  intimating,  that  if  in  a  treaty  for,  or  conclusion  of  a  loauy 
the  endorsement  be  expressly  stipulated  for  as  security  for  repayment, 
the  contract  being  usurious  may  not  invalidate  the  endorsement  under 
the  character  of  a  security  or  assurance.  Such  was  the  decision  in 
Gaither's  case  in  this  court;  and  these  remarks  only  go  to  show  that 
an  endorsement,  without  a  stipulation  against  ultimate  liability,  does 
not  neces»Burily  imply  a  case  of  usury. 

And  in  this  we  are  sustained  by  the  argument  ah  ineonvenienti,  or 
ducitur  in  absurdum,  which  would  result  from  the  contrary  doctrme^ 
if  considered  with  relation  to  the  second  canon  or  general  rule  re- 
specting usury,  as  before  laid  down,  to  wit : 

That  a  contract  free  from  usurious  taint  in  its  inception,  is  not  to 
be  invalidated  by  any  subsequent  usurious  transaction;  since,  as  has 
been  shown,  by  converting  a  sale  on  a  discount  into  a  loan  on  usury, 
and  thus  rendering  null  and  void  the  act  of  endorsing  it,  a  contract 
wholly  innocent  in  its  origin,  and  binding  and  valid  upon  every 
leeal  princifde,  is  rendered  at  least  valueless  in  the  hands  of  the 
otherwise  1^^  holder :  and  a  party  to  whom  the  provisions  of  the 
act  against  usury  could  never  have  been  intended  to  extend,  would 
be  discharged  of  a  debt  which  he  justly  owes  to  some  one. 

*Such  mconsistencies  are  not  to  be  lightly  incurred ;  it  is  r#tit 
enough  to  submit  to  them  when  they  become  unavoidable :  ^ 
but  it  is  easy  to  assign  other  and  adequate  motives  for  selling  a  note 
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and  then  endorsing  it,  without  imputing  to  the  tmnsaction  the  nego- 
tiation of  a  loan ;  and  it  is  enough  if  the  imputation  be  not  unavoid- 
able. The  acts  against  usuiy  were  intended  to  protect  the  needy ; 
but  the  holder  of  a  note  may  be  wealthy,  may  be  the  lender,  not  the 
borrower  of  money,  and  yet  find  an  adequate  motive  both  for  selling 
a  note  and  guarantying  iL  Suppose  the  debtor  absconds,  or  removes 
to  the  Arkansas  or  the  Oregon :  the  veiy  wealth  of  the  bolder  may 
make  it  no  object  to  follow  him  or  prosecute  a  suit  against  him ;  his 
freedom  from  necessity  may  be  the  holder's  motive  for  parting  with 
the  note  to  another  at  a  moderate  sacrifice ;  his  endorsing  it  will  di- 
minish that  sacrifice ;  and,  although  removing,  the  debtor  may  be 
wealthy,  and  the  inducement  for  the  endorsement  may  be  the  con- 
viction that  the  debt  is  safe, — that  he  will  never  have  to  repay  what 
he  has  received.  There  could  be  inferred  no  treaty  for  a  loan  from 
such  a  transaction,  nor  any  device  to  evade  the  statute.  It  is  a  plain 
contract  of  baigain  and  sale,  with  a  warranty  of  the  soundness  of  the 
property. 

We  have  not  had  leisure  fully  to  explore  the  decisions  of  the 
states  on  the  question,  but,  as  far  as  we  have  gone,  the  great  weight 
of  authority  is  certainly  in  favour  of  the  validity  of  the  contract  under 
review. 

The  courts  of  Kentucky  have  recognized  the  validity  of  such  a 
transfer  in  a  case  of  admitted  usury  between  the  assignor  and  as- 
signee of  a  bond.  Littell  v.  Herd,  Hardin,  82.  The  courts  of  Vir- 
ginia have  given  validity  both  to  the  assignment  of  a  bond  and  the 
endorsement  of  a  note,  expressly  created  for  sale,  and  sold  at  an 
usurious  discount,  where  there  was  no  proof  of  a  negotiation  for  a 
loan.  2  Mumf.  36,  and  6  Rand.  33.  Those  of  Maryland  also  have 
lent  their  sanction  to  the  doctrine  in  the  case  of  Eenner  v.  Herd,  2 
Hen.  &  Mumf. ;  and  in  South  Carolina  such  has  long  been  the 
established  doctrine.     1  Bay.  456;  3  M'Cord,  366. 

On  the  question  whether  the  plaintiff  may  recover  the  whole 
*1121  ^™^^^^  ^f  ^^^  ^^^^^9  ^^  ^"'y  according  to  the  value  of  the  *con- 
-'  sideration  paid ;  it  will  be  observed,  we  are  not  called  upon 
to  express  an  opinion. 

Upon  the  whole,  we  are  of  opinion,  that  upon  both  reason  and 
authority  the  law  is  in  favour  of  the  plaintiff;  and  that  the  court 
below  erred,  both  in  the  instructions  given  for  the  defendants,  and 
in  refusing  those  prayed  by  the  plaintiff. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel :  on  consideration  whereof,  it  is  adjudged  and  ordered 
by  this  court,  that  the  judgment  of  the  said  circuit  court  in  this  cause 
be,  and  the  same  is  hereby  reversed  and  annulled,  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  circuit  court 
with  directions  to  award  a  venire  facias  de  novo. 
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^James  S.  Douglass  and  others,  plaintiffs  in  error,  v.      ^^^^ 
Reynolds,  Byrne  and  Company,  defendants  in  error. 

Action  upon  the  following  letter  of  guarantee,  written  by  the  defendants  and 
delivered  to  the  plaintiffs : 

^Port  Gibtony  December^  1S27. 

^  Messrs.  Retnolds,  Bnurx  &  Co. 
^  Gentlemen :  Our  friend,  Mr.  Chester  Haring,  to  assist  him  in  business,  may 

require  your  aid,  from  time  to  time,  either  by  acceptance  or  endorsement  of  his 

paper,  or  advances  in  cash^  in  oroer  to  save  you  from  harm  by  so  doing,  we 

do  hereby  bind  ourselves,  severally  and  jointly,  to  be  responsible  to  you,  at  any 

time,  for  a  sum  not  exceeding  eight  thousand  dollars,  should  the  said  Chester 

Haring  fail  to  do  so.    Your  obedient  servants, 

((  Jabixs  S.  Douglass. 
^  John  G.  Singleton. 
"  Thomas  GoiNo." 

One  count  in  the  declaration  was  for  money  lent,  and  money  had  and  received. 
Held,  that  upon  a  collateral  undertaking  of  this  sort,  no  such  suit  is  main- 
tainable. 

The  depositions  of  several  witnesses,  clerks  in  the  counting-house  of  the  plaintiffs, 
were  admitted  on  the  trial  of  the  cause,  in  which  the  witnesses  stated  that  they 
knew  that  the  letter  of  credit  was  considered  by  the  plaintiffs  as  covering  any 
balance  due  by  C.  H.  to  them  for  advances  from  time  to  time,  to  the  amount  of 
eight  thousand  dollars ;  that  advances  were  made,  and  moneys  paid  by  them  on 
account  of  C.  H.  from  the  time  of  receiving  the  said  letter,  predicated  on  the 
letter  always  protecting  the  plaintiffs  to  the  amount  of  ei^ht  thousand  dollars ; 
and  that  it  was  considered  in  the  counting-house  as  a  continuing  letter  of  credit, 
and  so  acted  upon  by  the  plaintiffs.  Hel<^  that  this  evidence  was  rightly  admit-, 
ted  to  establish  that  credit  had  been  given  to  C.  H.  on  the  faith  of  it,  from  time 
to  time,  and  that  it  was  treated  by  the  plaintiffs  as  a  continuing  guarantee ;  so 
that  if,  in  point  of  law,  it  was  entitled  to  that  character,  the  plaintiff's  claim 
might  not  be  open  to  the  suggestion  that  no  such  advances,  acceptances,  or 
endorsements  had  been  made  upon  the  credit  of  it.  The  evidence  was  not 
open  to  the  objection,  that  it  was  an  attempt  by  parol  evidence  to  explain  a 
written  contract. 

Nothing  can  be  clearer,  upon  principle,  than  that  if  a  letter  of  credit  is  given,  but 
in  fact  no  advances  are  made  upon  the  faith  of  it ;  the  party  is  not  entitled  to 
recover  for  any  debts  due  by  him  from  the  debtor  in  whose  favour  it  was  given, 
which  have  been  incurred  subsequently  to  the  guarantee,  and  without  any 
reference  to  it. 

The  guarantee  given  by  the  defendants  covered  successive  advances,  acceptances 
ana  endorsements  made  by  the  plaintiffs,  to  the  amount  of  eiffht  ^thousand  r:)^i  14 
dollars  at  any  subsequent  times,  toties  quoties,  whenever  the  antecedent  *- 
transactions  were  discharged.     It  was  a  continuing  guarantee. 

£very  instrument  of  this  sort  ought  to  receive  a  fair  and  reasonable  interpretation 
according  to  the  true  import  of  its  terms.  It  being  an  engagement  for  the  debt 
of  another,  there  is  certainly  no  reason  for  giving  it  an  expanded  signiiioation 
or  liberal  construction,  beyond  the  fair  import  ofits  terms. 

The  cases  of  Russell  v.  Clarke's  Executors.  7  Cranch's  Rep.  69.  2  Peters'  Con- 
densed Reports,  417 ;  and  Drummond  v.  Prestman,  12  Wheat.  Kep.  515,  cited. 

A  party  giving  a  letter  of  guarantee  has  a  right  to  know  whether  it  is  accepted, 
and  whether  the  person  to  whom  it  is  addressed,  means  to  give  credit  on  the 
footing  of  it,  or  not.  It  may  be  most  material  not  only  as  to  his  responsibility, 
but  as  to  future  rights  and  proceedings.  It  may  regulate,  in  a  great  measure, 
his  course  of  conduct,  and  his  exercise  of  vigilance  in  regard  to  the  party  in 
whose  favour  it  is  given.  Especially  it  is  important  in  the  case  of  a  continuing 
guarantee;  since  it  may  guide  his  judgment  in  recalling  or  suspending  it. 

If  this  had  been  the  case  of  a  guarantee  limited  to  a  single  transaction,  it  would 
have  been  the  duty  of  the  plaintiffs  to  have  ffiven  notice  of  the  advances, 
acceptances  or  endorsements  made  under  it,  withm  a  reasonable  time  after  they 
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were  made.  But  this  being  a  continuing  guarantee,  in  which  the  parties  con- 
template a  series  of  transactions,  and  as  soon  as  the  defendants  had  received 
notice  of  the  acceptance,  they  must  necessarily  have  understood  that  there 
would  be  successive  advances,  acceptances,  and  endorsements  which  would  be 
renewed  and  discharged  from  time  to  time }  there  is  no  general  principle  upon 
which  to  rest,  that  notice  of  each  successive  transaction,  as  it  arose,  should  be 
given.  All  tnat  could  be  required  would  be,  that  when  all  the  transactions 
under  the  guarantee  were  closed,  notice  of  the  amount  for  which  the  guarantors 
were  responsible,  should,  within  a  reasonable  time  afterwards,  he  communicated 
to  them. 

A  demand  of  payment  of  the  sum  advanced  under  the  guarantee,  should  be  maile 
of  the  person  to  whom  the  same  was  made,  and  in  case  of  non-payment  by  him, 
notice  of  suQh  demand  and  non-payment  should  have  been  siven  in  a  reasonable 
time  to  the  guaxfmtors,  otherwise  they  would  be  discharged  from  the  guarantee. 
By  the  very  terms  of  this  guarantee,  as  well  as  by  the  general  principles  of  law. 
ths  guarantors  are  only  coUatemlly  liable  upon  the  failure  of  the  principal 
debtor  to  pay  the  debt.  A  demand  upon  him,  and  a  failure  on  his  part  to  per- 
form his  engagements,  are  indispensable  to  constitute  a  casus  fosderis.  The 
creditors  are  not  bound  to  institute  I6gal  proceedings  against  the  debtor,  but 
they  are  bound  to  use  reasonable  diligence  to  make  oemand  and  to  give  notice 
of  non-payment. 

An  account  was  stated  between  the  plaintiffs  and  Chester  Haring,  showing  an 
apparent  balance  against  Haring  of  twenty-two  thousand  five  himdred  and 
#1151  ^'^o'^^'^'^®  dollars;  and  at  the  foot  of  the  account  the  plaintiffs  gave  a 
-■  receipt  for  several  promissorynotes,  payable  at  cUstant  periods,  dated  on 
the  same  day  with  the  account.  Tlie  notes  were  drawn  by  C.  Haring,  and 
endorsed  by  Paniel  Greenleaf.  The  receipt  stated  that  ^  the  notes,  when  dis-. 
counted,  the  proceeds  to  go  to  the  credit  of  this  account."  The  notes  were 
discounted,  and  the  proceeds  received  by  the  plainti^,  but,  being  unpaid,  they 
were  protested;  notice  of  their  non-pa]anent  was  given  to  the  endorsers,  and 
they  were  afterwcurds  taken  up  by  the  plaintifis  as  endorsers  thereof.  Held :  if 
the  plaintiffs  below,  by  their  endorsements,  were  compellable  to  pay,  aBul  did 
afterwards  pay  the  notes  upon  their  dishonour  by  the  maker,  and  these  notes 
fell  within  the  scope  of  the  guarantee,  they  might,  without  question,  reoover 
the  amount  from  the  guarantors. 

fle  who  receives  any  note  upon  which  third  persons  are  responsible,  as  a  condi- 
tional payment  of  a  debt  due  to  himself,  is  bound  to  use  due  diligence  to  collect 
it  of  the  parties  thereto  at  maturity,  otherwise  by  his  laches  the  debt  will  be 
discharged. 

IN  error  to  the  district  court  of  the  United  States  for  the  district  of 


This  was  an  action  on  the  case  instituted  in  the  district  court  by 
Reynolds,  Byrne  and  Company  against  the  defendants,  on  a  letter 
of  credit  or  guarantee,  signed  by  them,  and  addressed  to  the  [daintifls 
in  the  following  terms  : 

«  Part  GibsoHy  Decembery  1827. 
^'  Messrs.  Reynolds,  Btrnb  &  Co. 

"  Gentlemen  : — Our  friend,  Mr.  Chester  Haring,  to  assist  him  in 
business,  may  require  your  aid,  from  time  to  time,  either  by  accept* 
ance  or  endorsement  of  his  paper,  or  advances  in  cash ;  in  order  to 
save  you  from  harm  by  so  doing,  we  do  hereby  bind  ourselves, 
severally  and  jointly,  to  be  responsible  to  you  at  any  time,  for  a  sum 
not  exceeding  eight  thousand  dollars,  should  the  said  Chester  Haring 
fail  to  do  so.    Your  obedient  servants,       "  James  S.  Douglass. 

^^  John  G.  Singleton. 
"  Thomas  Going." 
This  letter  of  credit  was  delivered  to  the  plaintiffs ;  and,  upon  the 
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faith  of  it,  they  were  in  the  habit  of  accepting  and  endorsing  bilk  and 
making  advances  for  Chester  Haring ;  and  they  from  time  to  time 
received  partial  payments  and  consignments  of  cotton,  to  be  sold  by 
them  and  the  proceeds  placed  to  his  credit. 

*The  transactions  between  Chester  Haring  and  the  plaintiffs  r«i  i /• 
commenced  after  the  receipt  of  the  letter  of  guarantee,  and  ^ 
continued  until  March  or  April,  1829. 

The  first  count  in  the  declaration,  after  setting  out  the  letter  of 
credit,  charged  that  the  plaintiffs  did,  on  the  faith  of  that  letter, 
'^  accept  and  endorse  the  drafts  or  paper  of  said  C.  Haring,  to  a  large 
amount,  to  wit:  the  sum  of  eight  thousand  dollars,  upon  certain 
terms,  and  payable  at  the  times  expressed  in  said  drafts  and  paper 
of  the  said  C.  Haring ;  which  said  drafts  and  paper  of  the  said  C. 
Haring,  so  accepted  and  endorsed  by  the  plaintiffs  as  aforesaid,  they, 
the  plaintiffs,  became  liable  to  pay,  and,  in  consequence  of  their  said 
acceptances  and  endorsements,  did  take  up,  pay,  and  discharge  the 
same,  at  the  maturity  thereof."  The  count  then  charged  the  failure 
of  Haring  to  discharge  or  pay  the  paper  so  endorsed  and  accepted  by 
the  plaintiffs,  &c. ;  and  concludes  with  a  general  breach  of  the 
guarantee  of  the  defendants,  &c. 

The  second  count  was  indebitatus  assumpsit,  for  money  lent,  had 
and  received,  &c.,  and  the  defendants  pleaded  the  general  issue. 

The  evidence  upon  which  the  questions  of  law  arose,  and  which 
were  decided  by  the  court,  is  fully  stated  in  the  opinion  of  the  court 

The  case  was  aigued  by  Mr.  Jones,  for  the  plaintifls  in  error;  and 
by  Mr.  Taney,  for  the  defendants. 

The  counsel  for  the  plaintiffs  in  error  cited  in  the  argument,  12 
East,  227;  2  Camp.  214;  3  Camp.  220;  Cobum  v.  The  Duke  of 
Marlborough,  2  Maule  and  Selw.  18;  3  Bam.  and  Aid.  593;  8  John. 
119;  1  Mason,  323,  324;  3  Wheat  150,  154;  1  Mason,  368;  2 
Petere*  Cond.  Rep.  428;  2  Taunton,  306;  7  Wheat  13;  1  Mason, 
323 ;  9  Wheat  720 ;  1  Stark.  Rep.  Ill ;  2  Ves.  Jun.  640 ;  18  Ves. 
Jun.  20;  3  Merivale,  211 ;  1  Pothier  on  Obligations,  236,  260 ;  1  \ 
Domat  Civil  Law,  205 ;  Civil  Code  of  Louisiana,  954 ;  1  Cranch, 
181 ;  3  Cranch,  311 ;  6  Cranch,  253 ;  Peters'  C.  C.  Rep.  262 ;  1 
Mason,  368;  4  Greenleaf's  Rep.  526;  2  Hen.  Black.  613;  1  Bos. 
and  Pul.  419;  2Cranch,92;  16  John.  67;  17  John.  134;  3PeterB' 
♦Cond.  Rep.  438;  2  Taunt  306;  3  John.  68,  248;  8  John.  r«iiT 
384,109;  7  Mass.  449;  11  John.  449;  11  John.  180;  6  L  ^^' 
Mass.  170;  1  Sei^.  and  Rawle,  334. 

Mr.  Taney,  for  the  defendants  in  error,  cited,  2  Cranch's  R.  413; 
12  East,  227;  2  Camp.  29;  3  Camp.  220;  12  Wheat  618;  1 
Mason,  324,326,  336,  368,  370;  7  Cranch,  69;  5  Peters'  Rep. 
626,  627;  1  Bos.  and  Pull.  418;  3  Wheat  101;  20  John.  366, 
366;  3  Wheat  154;  12  Wheat  186;  5  Cranch,  253;  1  Bos.  and 
Pull.  421 ;  8  John.  389;  8  Serg.  and  Low.  Eng.  Com.  Law  Rep. 
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10, 78 ;  1  Desaussure's  Rep.  315 ;  Fell  on  Guarantee,  202 ;  12  Ma£8 
154;  3  Kent's  Com.  T8;  9  Greenleafs  Rep.  207,  210;  1  Wheat 
186;  12  Wheat.  186,  656;  11  Wheat.  75,  76. 

Mr.  Justice  Story  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  upon  a  writ  of  error  to  a  judgment  of 
he  district  court  of  the  district  of  Mississippi,  in  which  the  plaintiffs 
in  error  are  defendants  in  tl)e  court  below. 

The  original  action  is  founded  upon  a  guarantee,  given  by  Dou- 
glass and  others  in  favour  of  one  Chester  Haring,  by  the  following 
letter : 

''Port  Gibson^  December,  1807. 
''  Messrs.  Reynolds,  Byrne  &  Co. 

''  Gentlemen : — Our  friend,  Mr.  Chester  Haring,  to  assist  him  in 
business,  may  require  your  aid  from  time  to  time,  either  by  accept- 
ance or  endorsement  of  his  paper,  or  advances  in  cash.  In  order  to 
save  you  from  harm  by  so  doing,  we  do  hereby  bind  ourselves,  seve- 
rally and  jointly,  to  be  responsible  to  you  at  any  time  for  a  sum  not 
exceeding  eight  thousand  dollars,  should  the  said  Chester  Haring 
fail  to  do  so.    Your  obedient  servants,      ''  James  S.  Douglass. 

"Thomas  G.  Singleton. 
"  Thomas  Going." 

The  declaration  contains  two  counts.  The  first  alleges  that,  upon 
the  faith  of  the  letter,  the  original  plaintiffs  accepted  and  endorsed 
dfafts  or  paper  of  Haring  to  the  amount  of  eight  thousand  dollars, 
*1181  ^^'^'^  ^^V  ^^^^  obliged  to  pay,  and  did  pay  at  *the  maturity 
^  thereof;  and  of  which  they  gave  due  notice  to  the  defendants. 
The  second  count  is  for  money  lent,  and  money  had  and  received. 
But  this  may  be  laid  entirely  out  of  the  case,  since  it  is  very  clear, 
that,  upon  a  collateral  undeitaking  of  this  sort,  no  such  suit  is  main- 
tainable. 

At  the  trial  upon  the  general  issue  and  the  plea  of  payment,  the 
plaintiffs,  who  are  resident  merchants  at  New  Orieans,  offered  evi- 
dence to  prove  the  payment  of  five  promissory  notes,  dated  on  the 
1st  of  May,  1829,  payable  to  Daniel  Greenleaf  or  order,  and  endorsed 
by  him,  viz. :  one  note  due  on  the  20th  of  November,  1829,  for  four 
thousand  dollars;  one  due  on  the  20th  of  December,  1829,  for  four 
thousand  five  hundred  dollars;  one  due  on  the  20th  January,  1830, 
for  five  thousand  five  hundred  dollars ;  one  due  on  the  20th  of  Fe- 
bruary, 1830,  for  five  thousand  five  hundred  dollars ;  and  one  due  on 
the  20th  of  March,  1830,  for  five  thousand  five  hundred  dollars,  in 
the  whole  amounting  to  twenty-five  thousand  dollars ;  and  that  the 
notes  had  been  discounted  with  the  plaintiffs'  endorsement  thereon, 
and  were  taken  up  by  them  at  maturity. 

It  blso  appeared  in  evidence,  that  soon  after  the  letter  of  guarantee 
had  been  received,  acceptance  had  been  made  of  the  drafts  of  Haring 
by  the  plaintifis  to  the  amount  of  eight  thousand  dollars ;  and  that 
other  laige  transactions  of  debt  and  credit  took  place  between  them, 
upon  which,  on  the  Ist  of  May,  1829,  there  was  a  balance  of  prin- 
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cipal  of  twenty-two  thousand  five  hundred  and  seventy-three  dollars 
and  twenty-three  cents,  besides  interest,  due  to  the  plaintiffs,  and 
credits  to  a  larger  amount  than  eight  thousand  dollars  had  come  into 
poasessioD  of  the  plaintiffs.  And  on  that  day  the  foregoing  notes  were 
received,  and  the  following  receipt  written  on  the  account  containing 
the  balance. 

"  Received,  Port  Gibson,  May  1,  1829,  in  part  and  on  account  of 
the  above  account,  and  interest  that  may  be  due  thereon,  the  follow- 
ing notes,  to  wit,  [enumerating  them]  amounting  in  all  to  twenty- 
five  thousand  dollars,  which  notes,  when  discounted,  th6  proceeds  to 
go  to  the  credit  of  this  accounL  Reynolds,  Bvrne  &  Co.'' 

There  was  a  good  deal  of  other  evidence  in  the  cause j  but  r#i  ig 
it  *does  not  seem  necessary  to  state  it  at  large,  since  no  part  *- 
of  it  becomes  important  to  a  just  understanding  of  the  merits  of  the 
controversy,  as  it  now  stands  before  us. 

In  the  progress  of  the  trial  the  depositions  of  several  witnesses  who 
were  clerks  in  the  counting  house  of  the  plaintiffs  were  read,  in  which 
they  stated,  that  they  knew  that  the  letter  of  credit  was  considered 
by  the  plaintiffs  as  covering  any  balance  due  by  Chester  Haring  to 
the  plaintiffs,  for  advances  from  that  time  to  the  extent  of  eight 
thousand  dollars ;  and  that  advances  were  made,  and  moneys  paid 
by  them  on  account  of  Haring  from  the  time  of  receiving  the  said 
letter  of  credit,  predicated  on  the  said  letter  always  protecting  the 
plaintiffs  to  the  amount  of  eight  thousand  dollars,  whenever  the  said 
amount  or  less  might  be  uncovered ;  and  that  it  was  considered  in 
the  said  counting  house  of  the  plaintiffs  as  a  continuing  letter  of 
credit,  and  so  acted  upon  by  the  plaintiffs.  To  the  admission  of  this 
part  of  the  depositions  the  ^lefendants  objected ;  but  the  court  over- 
ruled the  objection,  and  permitted  the  evidence  to  bo  read  to  the 
juiy  as  evidence  of  the  reliance  of  the  plaint^s  upon  the  letter 
of  credit  to  the  amount  of  the  eight  thoiusand  dollars^  for  acceptances, 
pigments,  advances  and  endorsements  made  to  Haring.  The 
defendants  excepted  to  this  admission  of  the  evidence;  and  the 
propriety  of  this  ruling  of  the  court  constitutes  the  first  question  in 
the  case. 

We  are  of  opinion,  that  the  evidence  was  rightly  admitted  in  the 
view,  and  for  the  purposes  stated  by  the  court  below.  It  was  not 
offered  to  explain  or  establish  the  construction  of  the  letter  of  credit 
(See  Russell  v.  Clarke,  3  Dall.  415,  S.  C.  7  Cranch's  Rep.  69,) 
whether  it  constituted  a  limited  or  a  continuing  guarantee ;  and  was 
not  thus  open  to  the  objection,  which  has  been  relied  on  at  the  bar, 
that  it  was  an  attempt  by  parol  evidence  to  explain  a  written  contract* 
It  was  admitted  simply  to  establish,  that  credit  had  been  given  to 
Haring  upon  the  faith  of  it  from  time  to  time,  and  that  it  was  treated 
by  the  plaintiffs  as  a  continuing  guarantee ;  so  that  if,  in  point  of 
law,  it  was  entitled  to  that  character,  the  plaintiffs'  claim  might  not 
be  open  to  the  suggestion,  that  no  such  advances,  acceptances  or  en- 
dorsements had  in  fact  been  made  upon  the  credit  of  it ;  an  objectit  h 
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•1201  ^^^^^f  *^  founded  in  fact,  might  have  been  fetal  ♦(©  their 
J  claim.  Nothing  can  be  clearer  upon  principle,  than  that  if 
a  letter  of  credit  is  given^  but  in  fact  no  advances  are  made  upon  the 
faith  of  it,  the  party  is  not  entided  to  recover  for  any  debts  due  to 
him  from  the  debtor,  in  whose  favour  it  was  given,  which  have  been 
incurred  subsequently  to  the  guarantee,  and  without  any  reference 
to  it. 

The  other  exceptions  are  to  certain  instructions  prayed  by  the  de- 
fendants, and  refused  by  the  court 

They  are  as  follows : 

1.  That  the  said  letter  of  credit  sued  on  is  not  a  continuing  gua* 
rantee,  but  is  a  limited  one ;  and  that  when  an  advance  or  advances, 
acceptance  or  acceptances,  endorsement  or  endorsements,  had  been 
made  by  the  plaintiffs  on  the  faith  of  said  letter  of  credit  to  the 
amount  of  eight  thousand  dollars,  the  guarantee  became  functus 
officio,  and  ceased  to  operate  upon  any  future  advances,  acceptances, 
or  endorsements,  made  by  said  plaintiffs  for  Chester  Haring.  And 
that  if  the  said  plaintiffs  received  from  said  Haring,  in  payment  of 
their  advan<ies,  acceptances,  or  endorsements,  made  on  account  of 
said  guarantee,  the  amount  of  eight  thousand  dollars,  it  was  a  dis- 
charge of  said  letter  of  guarantee ;  and  that  any  future  advances,  ac- 
ceptances or  endorsements,  cannot  be  chaiged  against  and  recovered 
ftom  the  defendants,  by  virtue  of  said  letter  of  credit 

2.  That  to  entitle  the  plaintifis  to  recover  on  said  letter  of  guarantee, 
they  must  prove  that  notice  had  been  given,  in  a  reasonable  time 
after  said  letter  of  guarantee  had  been  acccepted  by  them,  to  the  de- 
fendants that  the  same  had  been  accepted. 

3.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of  credit 
they  must  prove  that,  in  a  reasonable  time  after  they  bad  made  ad- 
vances, acceptances  or  endorsements  for  said  Haring  on  the  faith  of 
said  letters  of  guarantee,  they  gave  notice  to  said  defendants  of  the 
amount  and  extent  thereof. 

4.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of  credit, 
they  must  prove  that  a  demand  of  payment  bad  been  made  of 
Chester  Haring,  the  principal  debtor,  of  the  debt  sued  for ;  and  in 
case  of  non-payment  by  him,  that  notice  of  such  demand  and  non- 
payment should  have  been  given  in  a  reasonable  time  to  the  defend- 
ants ;  and  in  failure  of  such  proof,  the  defendants  are  in  law  dis- 
chaiged. 

*1211  *^'  ^^^^  ^^^  promissoiy  notes,  drawn  by  C.  Haring,  the 
-'  principal  debtor,  and  endorsed  by  Daniel  Greenleaf,  and  re- 
ceived by  the  plaintiffs  on  the  1st  of  May,  1829,  as  expressed  in  the 
said  receipt  of  that  date  at  the  end  of  their  said  account,  and  the 
discounting  the  same  in  New  Orleans  by  the  plaintiffs  after  they 
had  endorsed  the  same  for  that  purpose,  the  same  being  discounted 
before  they  fell  due,  and  the  receipt  of  the  net  proceeds  arising  from 
the  discounting,  carried  to  the  credit  of  Chester  Haring's  account  on 
the  books  of  the  plaintiffs,  was  a  dischaige  of  the  guarantors  on  said 
guarantee,  provided  the  debt  now  sued  for  was  included  in  the  sum 
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4otal  of  said  account,  on  account  of  which  said  promissory  notes  were 
taken  and  receipted  for. 

6.  That  if  the  said  notes,  mentioned  in  said  receipt,  were  received 
as  cooditiocial  payments  of  said  debt,  the  defendants  are  dischai^^ed, 
unless  it  be  proved  that  doe  diligence  has  been  used  to  recover  the 
mnount  called  for  by  said  notes  from  the  individuals  respooaible 
thereon,  and  that  the  same  could  not  be  obtained. 

7.  That  the  plaintiffs,  by  accepting  said  notes  on  account  of  said 
debt,  from  C.  Haring,  the  principal  debtor,  with  D.  Gfareenleaf  as  ea- 
dorser,  on  account  oT  said  debt,  the  same  being  at  thai  time  due,  and 
receiving  the  money  on  the  same  by  discounting  them,  and  the 
peflring  said  notes  away  by  endorsement,  could  not  have  sued  Haring 
for  the  original  debt,  before  said  notes  fell  due,  dishonoured  and  re- 
turned to.  the  plaintiffs;  and  that,  therefore,  they  by  their  own  act 
placed  it  out  of  their  power  to  proceed  against  said  Haring,  to  recover 
said  debt,  before  said  notes  fell  due  and  were  returned  to  the  plain- 
tiffs, which,  in  law,  dischaige  the  guarantors. 

There  was  another  exception,  but  it  was  withdrawn  from  the 
cause  by  the  defendants ;  and  that,  as  well  as  another  respecting  the 
refusal  of  the  court  to  sign  the  bill  of  exceptions,  without  incorporat- 
ing in  it  the  evidence  given  at  the  trial,  may  be  dismissed  without 
commetttary.  It  is  proper  to  add,  however,  that  the  conduct  of  the 
court  in  relation  to  the  bill  of  exceptions  constitutes  no  just  matter  of 
error  revisable  in  this  form  of  proceeding;  and  if  it  did,  we  see  no 
reason  to  question  the  propriety  of  its  conduct  upon  the  present  oc- 
casion. It  is  ^manifestly  proper  for  the  court  to  require, that '  r#i  02 
all  the  evidence, which  is  explanatory  of  the  true  points  of  the  ^ 
exceptions  should  be  brought  before  the  appellate  court,  to  assist  it 
in  forming  a  correct  judgment 

The  question  involved  in  the  first  instruction  is,  whether  the 
guarantee  contained  in  the  letter  is  a  limited  or  a  continuing  guaran- 
tee; or,  in  other  words,  whether  it  covered  advances,  acceptances 
and  endorsements,  in  the  first  instance  to  the  amount  of  eight  thour 
sand  dollars,  and  terminated  when  these  were  discharged ;  or  whether 
it  covered  successive  advances,  acceptances  and  endorsements  made 
to  the  same  aoAOunt  at  any  future  times,  toties  quoties^  whenever  the 
antecedent  transactions  were  discharged.  Upon  deliberate  considera- 
tion, we  are  of  opinion,  that  it  is  a  continuing  guarantee ;  and  we 
found  ourselves  upon  the  language,  and  the  apparent  intent  and  ob- 
ject of  the  letter.  Every  instrument  of  this  sort  ought  to  receive  a 
fair  and  reasonable  interpretation,  according  to  the  true  import  of  its 
terms.  It  being  an  engagement  for  the  debt  of  another,  there  is  cer- 
tainly no  reason  for  giving  it  an  expanded  signification  or  liberal 
construction  beyond  the  fair  import  of  the  terms.  It  was  observed 
by  this  court  in  Russell  v.  Clarke's  Executors,  7  Cranch,  69,  S.  C. 
2  Peters^  Cond.  Rep.  417,  that  ^^  the  law  will  subject  a  man,  having 
no  interest  in  the  transaction,  to  pay  the  debt  of  another  only  when, 
his  undertaking  manife^  a  clear  intention  to  bind  himself  for  that 
debt  Words  of  doubtful  import  ought  not,  it  is  conceived,  to  re- 
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ceive  that  construction."  On  the  other  hand,  as  these  instrumenu 
are  of  extensive  use  in  the  commercial  world,  upon  the  faith  of 
which  large  credits  and  advances  are  made,  care  should  be  taken  to 
hold  the  party  bound  to  the  full  extent  of  what  appears  to  be  his  en- 

gigement^y  and  for  this  purpose  it  was  recognized  by  this  court  in 
rummond  v.  Prestman,  12  Wheat.  Rep.  615,  as  a  rule  in  expound- 
ing them,  that  the  words  of  the  guarantee  are  to  be  taken  as  strongly 
against  the  guarantor  as  the  sense  will  admit ;  (Fell  on  Guarantee, 
ch.  5,  p.  129,  dec. :)  and  the  same  rule  was  adopted  in  the  king's 
bench  in  Mason  v.  Pritchard,  12  East's  Rep.  227. 

If  we  examine  the  language  or  object  of  the  present  letter,  we 
*1231  ^^^^  ^^  ^  difficult  to  escape  from  the  conclusion,  that  it  *wa8 
•I  intended,  and  was  understood  by  all  the  parties  as  a  continu- 
ing guarantee.    There  is  no  doubt,  that  it  was  so  interpreted  by  the 
Slaintiffs.     The  object  is  to  assist  Haring  in  business :  '^  our  friend 
[r.  Chester  Haring,"  to  assist  him  ^^  in  business,  may  require  your 
aid."    It  was  not  contemplated  to  be  a  single  transaction^  or  an  un- 
broken series  of  transactions  for  a  limited  period.    The  aid  required 
was  to  be  ^'  from  time  to  time,  either  by  acceptance  or  endorsement 
of  his  paper,  or  advances  in  cash."    The  very  nature  of  such  nego- 
tiations, with  reference  to  the  business  of  the  party,  unless  other  con- 
trolling words  accompanied  them,  would  seem  to  indicate  a  succes- 
sion of  acts  at  different  periods,  having  no  definite  termination,  or 
necessary  connexion  with  each  other.     The  language  of  the  letter 
then  proceeds :  ^^  in  order  to  save  you  from  harm  in  so  doing,  we  do 
hereby  bind  ourselves,  &c«  to  be  responsible  to  you  at  anytime,  for 
a  sum  not  exceeding  eight  thousand  dollars,  should  the  said  Chester 
Haring  fail  so  to  do."    It  is  difficult  to  satisfy  this  language  without 
giving  to  the  guarantee  a  continuing  operation.    The  parties  agree 
to  be  responsible  at  any  time  for  a  sum  not  exceeding  eight  thousand 
dollars;  and  if  so,  is  not  the  natural,  nay  necessaiy  import,  that  the 
acceptances,  endorsements  and  advances  are  not  limited  in  duration ; 
but  that  whenever  made,  and  at  whatever  future  times,  the  same  re- 
sponsibility shall  attach  upon  them,  not  exceeding  eight  thousand 
dollars?    We  think,  that  it  would  be  difficult  to  give  any  other  in- 
terpretation to  the  language  without  subjecting  mercantile  papers 
to  refinements  and  subtleties,  which  would  betray  innocent  men  mto 
the  most  severe  losses,  by  an  unsuspecting  confidence  in  them. 
That  the  language  fairly  admits  of,  if  it  does  not  absolutely  require 
this  construction,  cannot  be  doubted.     If  it  does  so,  it  is  but  common 
justice, that  it  should  receive  this  construction,  in  favour  of  innocent 
parties,  who  have  made  acceptances,  endorsements  and  advances 
upon  the  faith  of  it,  according  to  the  rule  already  stated,  that  the 
words  shall  be  taken  as  strongly  against  the  party  using  them  as  the 
sense  will  admit 

It  is  rare,  that  in  cases  of  guarantee  the  language  of  the  in- 
struments is  such  as  to  make  the  decision  upon  one  an  exact  au- 
*l2i1  ^^"^y  ^^^  ^^  ^^  another.    The  whole  words  and  clauses  *are 
•I  to  be  construed  together,  and  that  sense  is  to  be  given  to 
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each,  which  best  comports  with  the  general  scope  and  intent  of  the 
whole.  So  far  as  authorities  go,  however,  we  think  tbey  are  de- 
cidedly in  favour  of  the  interpretation  which  we  have  adopted.  In 
Mason  v.  Pritchard,  12  East^s  Rep.  227,  S.  C.  2  Camp.  436,  the 
words  of  the  guarantee  were,  "  to  be  responsible  for  any  goods  he 
hath  or  may  supply  my  brother  with  to  the  amount  of  one  hundred 
pounds ;"  and  the  court  were  of  opinion,  that  it  was  a  continuing  or 
standing  guarantee  to  the  extent  of  one  hundred  pounds,  which 
might  at  any  time  become  due  for  goods  supplied  until  the  credit 
was  recalled.  That  case  was  certainly  founded  upon  words  less  ex- 
pressive and  cogent  than  those  of  the  case  before  us.  In  Merle  v. 
Wells,  2  Camp.  Rep.  413,  the  guarantee  was,  ^'  I  consider  myself 
bound  to  you  for  any  debt  he  (my  brother)  may  contract  for  his 
business  as  a  jeweller,  not  exceeding  one  hundred  pounds,  after  this 
date.  Lord  EUenborough  held  it  a  continuing  guarantee  for  any 
debt  not  exceeding  one  hundred'  pounds,  which  the  brother  might 
from  time  to  time  contract  with  the  plaintiffs  in  the  way  of  his  busi- 
ness ;  and  that  the  guarantee  was  not  confined  to  one  instance,  but 
applied  to  debts  successively  renewed.  The  case  of  Sansom  v. 
Bell,  2  Camp.  Rep.  39,  before  the  same  learned  judge,  is  to  the 
same  effect.  The  case  of  Barton  v.  Bennet,  3  Camp.  Rep.  220, 
was  upon  words  far  less  stringent  There  the  guarantee  was, "  I 
hereby  undertake  and  engage  to  be  answerable  to  the  extent  of  three 
hundred  pounds  for  anu  tallow  or  soap  supplied  by  B.  to  F.  and  B., 
provided  they  shall  neglect  to  pay  in  due  time."  Lord  EUenborough 
held  it  a  continuing  guarantee,  principally  upon  the  force  of  the 
word  any;  but  the  case  went  off  upon  another  point 

The  cases  cited  on  the  other  side  are  all  distinguishable.  Eirby 
T.  The  Duke  of  Marlborough,  2  Maule  and  Selw.  18,  turned  upon 
the  ground,  tliat  the  whole  recital  of  the  bond  showed  that  a  limited . 
guarantee,  for  advances  to  a  definite  amount,  when  they  were  made 
the  guarantee,  became  functus  officio.  In  Melville  v.  Hayden,  3 
Barn,  and  Aid.  593,  the  guarantee  was,  ^^  I  engage  to  guaranty  tlie 
payment  of  A.  to  the  extent  of  sixty  pounds  at  quarterly  account, 
bill  two  months,  *for  goods  to  be  purchased  by  him  of  B. ;"  r«i  o' 
and  the  court  held  that  it  was  not  a  continuing  guarantee,  as  I-  ^ 
the  words  ^'  quarterly  account"  imported  only  the  first  quarterly  ac- 
count ;  and  relied  on  the  word  ^^  any"  in  Mason  v.  Pritchard,  as  dis- 
tinguishing that  case  from  the  one  before  them.  The  case  of 
Rogers  v.  Warner,  8  Johns.  Rep.  119,  was  on  a  guarantee  in  these 
words.  ^^  If  A.  and  B.,  our  sons,  wish  to  take  goods  of  you .  on 
credit,  we  are  willing  to  lend  our  names  as  security  for  any  amount 
they  may  wish ;"  and  the  court  held  it  to  be  a  limited  guarantee  for 
a  single  credit  It  is  observable,  that  here  no  words  of  continuing 
credit,  such  as  ^'from  time  to  time,"  or  "  at  any  time"  are  used ;  so 
that  the  whole  language  is  satisfied  by  one  transaction.  It  is,  there- 
fore, strongly  distinguishable  from  that  before  this  court 

We  cannot  adroit,  therefore,  as  has  been  contended  at  the  bar, 
that  the  courts  have  inclined  to  vary  the  rule  of  construction  of 
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instruments  of  this  nature,  and  to  hold  them  to  be  strictissimi  juris, 
as  to  their  interpretation.  And  we  are  well  satisfied,  that  the  autho- 
rities in  no  degree  interfere  with  the  construction,  which  we  have 
given  to  the  terms  of  the  present  letter.  The  court  below  were,  then, 
right  in  refusing  the  firet  instruction. 
I  The  second  instruction  insists,  that  to  entitle  the  plaintiffs  to 

^  recover  on  the  guarantee,  they  must  prove,  that  notice  had  been 
given  to  the  defendants  of  that  (act  in  a  reasonable  time  after  the 
guarantee  bad  been  accepted.  Whether  there  was  not  evidence 
before  the  jury  sufficient  to  have  justified  them  in  drawing  the  con- 
clusion, that  there  was  such  notice,  we  do  not  inquire.  It  is  sufll- 
cient  for  us  to  declare,  that  in  point  of  law,  the  instruction  asked  was 
correct,  and  ought  to  have  been  given.  A  party  giving  a  letter  of 
guarantee  has  a  right  to  know,  whether  it  is  accepted,  and  whether 
the  person  to  whom  it  is  addressed  means  to  give  credit  on  the  foot- 
ing of  it,  or  not  It  may  be  most  material,  not  only  as  to  his 
responsibUity,  but  as  to  his  future  rights  and  proceedings.  It  may 
regulate,  in  a  great  measure,  his  course  of  conduct  and  his  exercise 
of  vigilance  in  regard  to  the  party  in  whose  favour  it  is  given. 
Especially  it  is  important  in  ttie  case  of  a  continuing  guarantee,, 
since  it  may  guide  his  judgment  in  recalling  or  suspending  it 
*L261  ^^^®  ^i^  instruction  insists,  that  to  entitle  the  plaintifli  to 
•'  recover  on  the  guarantee,  they  must  prove  that,  in  a  reason- 
able time  after  they  had  made  advances,  acceptances  or  endorse- 
ments for  Haring  on  the  faith  of  the  guarantee,  they  gave  notice  to 
the  defendants  of  the  amount  and  extent  thereof.  If  this  had  been 
the  case  of  a  guarantee  limited  to  a  single  transaction,  there  is  no 
doubt,  that  it  would  have  been  the  duty  of  the  plaintiffs  to  have 
given  notice  of  the  advances,  acceptances  or  endorsements  made  to 
Haring,  within  a  reasonable  time  after  they  were  made.  But  this 
being  a  continuing  guarantee,  in  which  the  parties  contemplated  a 
series  of  transactions,  and  as  soon  as  the  defendants  had  received 
notice  of  the  acceptance,  they  must  necessarily  have  understood  that 
there  would  be  successive  advances,  acceptances  and  endorsements, 
which  would  be  renewed  and  dischaiged  from  time  to  time,  we  can- 
not perceive  any  ground  of  principle  or  policy,  upon  which  to  rest 
the  ooctrine  that  notice  of  each  successive  transaction,  as  it  arose, 
should  be  given.  All  that  could  be  required  would  be,  that  when 
all  the  transactions  between  the  plaintiffs  and  Haring  under  the 
guarantee  were  closed,  notice  of  the  amount  for  which  the  guarantors 
were  held  responsible^  should,  within  a  reasonable  time  ^erwards, 
be  communicated  to  them.  And  if  the  instruction  had  asked  nothing 
more  than  this,  we  are  of  opinion,  upon  principle,  as  well  as  upon 
the  authority  of  Russell  v.  Clarke's  Executors,  7  Cranch,  69,  S.  C. 
6  Peters'  Cond.  Rep.  417;  and  Edmonston  v.  Drake,  5  Peters' 
624,  that  it  ought  to  have  been  given.  SeeOxleyv.Young,  2  H.  Bl. 
613;  Peel  v.  Tatlock,  1  Bos.  and  Pull.  419.  But  it  goes  much 
further,  and  requires,  in  the  case  of  a  continuing  guarantee,  that 
every  successive  transaction  under  it  should  be  communicated  from 
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time  to  time.  No  case  has  been  cited  which  justifies  such  a  doc- 
trine,  and  we  can  perceive  no  principle  of  law,  which  requires  it. 
The  instruction  was  therefore  properly  refused. 

The  fourth  instruction  insists,  that  a  demand  of  payment  should 
have  been  made  of  Haring,  and,  in  case  of  non-payment  by  him, 
that  notice  of  such  demand  and  non-payment  should  have  been 
given  in  a  reasonable  time  to  the  defendants,  otherwise  the  defend- 
ants would  be  discharged  from  their  guarantee.  ^We  are  of  r«i  07 
opinion,  that  this  instruction  ought  to  have  been  given.  By  I- 
the  very  terms  of  this  guarantee,  as  well  as  by  the  general  principles 
of  law,  the  guarantors  are  only  collaterally  liable  upon  the  failure  of 
the  principal  debtor  to  pay  the  debt  A  demand  upon  him,  and  a 
failure  on  his  part  to  perform  his  engagements  are  indispensable  to 
constitute  a  casus  fcederis.  The  creditors  are  not  indeed  bound  to 
institute  any  legal  proceedings  against  the  debtor,  but  they  are 
required  to  use  reasonable  diligence  to  make  demand,  and  to  give 
notice  of  the  non-payment  The  guarantors  are  not  to  be  held. to 
any  length  of  indulgence  of  credit  which  the  creditors  may  choose ; 
but  have  a  right  to  insist  that  the  risk  of  their  responsibility  shall  be 
fixed,  and  terminated  within  a  reasonable  time  after  the  debt  has 
become  due.(a)  The  case  of  Allen  v.  Rightmere,  20  Johns.  Rep. 
366,  is  distinguishable.  There  the  note  was  payable  to  the  defend* 
ant  himself  or  order,  at  a  future  day,  and  he  endorsed  it  with  a 
special  guarantee  of  its  due  payment ;  and  the  court  held  his  engage- 
ment a^lute,  and  not  conditional. 

The  fifth  instruction  insists  that  the  promissory  notes  mentioned  in 
the  receipt  of  the  1st  of  May,  1829,  when  discounted,  and  the  pro- 
ceeds carried  to  the  account  of  Haring,  operated  a  dischaige  of  the 
guarantors,  provided  the  debt  sued  for  was  included  in  the  sum  total 
of  the  account  for  which  those  notes  were  received.  We  think,that 
the  court  were  not  bound  under  the  circumstances  to  give  this  instruc- 
tion. It  proceeds  upon  the  ground,  that  the  notes  were  necessarily 
received  as  an  absolute  payment,  a  fact  which  the  court  had  no  right 
to  assume,  and  that,  by  endorsing  the  notes  and  procuring  the  same 
to  be  discounted  and  credited  in  the  account,  the  guarantee  was,  per 
se,  discharged.  This  is  not  correct  in  point  of  law ;  for  if  the  plain- 
tiffs, by  their  endorsements,  were  compellable  to  pay,  and  did  after- 
wards pay  the  notes  upon  their  dishonour  by  the  maker,  and  these 
notes  fell  within  the  scope  of  the  guarantee,  they  might,  without 
question,  recover  the  amount  from  the  guarantors. 

^he  sixth  instruction  asserts,  that  if  the  notes  mentioned  r^iQS 
in  the  receipt  were  received  as  conditional  payments  of  the  ^ 
said  debt,  the  defendants  are  dischaiged,  unless  it  is  proved, that  due 
diligence  had  been  used  to  recover  the  amount  of  them  from  the 
individuals  responsible  thereon,  and  that  the  same  could  not  be 
obtained.  If,  by  the  word  "  recover,"  were  here  intended  a  recovery 
by  a  suit  at  law,  the  proposition  could  not  be  maintained.    But  if, 

(a)  See  on  this  snbjeot  Mr.  Wheaton's  note  to  Lanusse  y.  Barker,  3  Wheat. 
Bep.  154, 155. 
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as  we  suppose,  it  is  used  in  the  sense  of  collect  or  obtain,  its  correct- 
ness, as  a  general  proposition  in  cases  of  condilional  payments  of 
debts  by  notes,  is  admitted.  He,  who  receives  any  note  upon  which 
third  persons  are  responsible,  as  a  conditional  payment  of  a  debt  due 
to  himself,  is  bound  to  use  due  diligence  to  collect  it  of  the  parties 
thereto  at  maturity,  otherwise  by  his  laches  the  debt  will  be  dis- 
chaiged.  The  difficulty  is  in  applying  the  doctrine  to  the  circum- 
stances of  the  present  case  in  the  actual  form  in  which  it  is  propounded 
in  the  instruction.  It  assumes,  as  matter  of  fact,  what  the  court 
cannot  intend,  that  the  notes  were  received  as  conditional  payment 
It  does  hot  asseit  what  the  debt  is  to  which  it  alludes ;  though  it 
probably  refers  to  the  debt  stated  in  the  account  connected  with  the 
receipt  Now,  that  account  is  not  in  terms  sued  for,  but  certain 
drafts  amounting  to  eight  thousand  dollars,  accepted  and  endorsed, 
and  paid  by  the  plaintifls :  and  whether  they  were  included  in  the 
account  or  not,  was  matter  of  evidence  and  not  matter  of  law. 
Although  then  the  instruction  asserted  a  proposition  generally  true  in 
point  of  law,  it  is  not  clear,  that,  in  the  very  terms  in  which  it  is 
propounded,  with  reference  to  the  case  in  judgment,  the  court  were 
bound  to  give  it,  since  it  involved  matters  of  fact 

The  seventh  instruction  is  open  to  a  similar  objection.  It  mani- 
festly assumes,  as  its  basis,  general  questions  of  fact,  upon  which  the 
court  had  no  right  to  pronounce  judgment  It  also  suppose8,that  the 
debt  sued  for  is  wholly  confined  to  the  account,  and  that  the  notes 
referred  to  were  not  within  the  scope  of  the  guarantee,  and,  if  paid 
by  the  plaintiffs,  could  not  be  recovered  by  the  defendants ;  which  is 
far  from  being  admitted.  Indeed,  this  and  several  of  the  preceding 
instructions  proceed  upon  the  ground,  that  the  guarantee  was  a  limited 
*1291  ^^^^^^^  ^  continuing  guarantee,  which  copstruction  has  been 
J  already  overturned. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below  erred  in 
refusing  the  second  and  fourth  instructions  prayed  by  the  defendants, 
and  that  for  these  errors  the  judgment  must  be  reversed,  and  the 
cause  remanded  to  the  district  court  of  Mississippi  with  directions  to 
iward  a  venire  facias  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  district  df  Missis- 
sippi, and  was  argued  by  counsel :  on  consideration  whereof,  it  is  the 
opinion  of  this  court  that  the  court  below  erred  in  refusing  the  second 
and  fourth  instructions  prayed  by  the  defendants,  and  that  for  these 
errors  the  judgment  must  be  reversed.  Whereupon,  it  is  adjudged 
and  ordered  by  this  court,  that  the  judgment  of  the  said  district  court 
in  this  cause  be,  and  the  same  is  hereby  reversed,  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said  district  court  with 
directions  to  award  a  venire  facias  de  novo. 
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•Hyppolitxjs  Joseph  Augustine  Estho  et  al.  v.  Benjamin  L.      losf  88i| 

LbAR/aDMINISTRATOR  of  ThADDEUS  E0St3iUSZK0. 

K  case  not  being  jwoperly  prepared  in  the  circuit  court  for  a  hearing,  the  decree 
was  reTersed,  and  the  cause  remanded,  with  liberty  to  the  plaintiff  to  amend 
hUbiU 

AN  appeal  from  the  circuit  court  of  the  United  States  for  the  dis* 
trict  of  Columbia,  Kolden  ia  and  for  the  county  of  Washington. 

The  case  was  aigued  by  Mr.  Swann  and  Mr.  Sampson,  for  the 
appellants ;  and  by  Mr.  Wirt  and  Mr.  Dandridge,  for  the  appellees. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  courL 

The  appellants  had  filed  their  bill  in  the  court  of  the  United  States 
for  the  county  of  Washington,  alleging  themselves  to  be  the  distri- 
butees and  next  of  kin  of  Thaddeus  Kosciuszko,  deceased,  who  de- 
parted this  life  intestate,  as  they  allege,  with  respect  to  personal 
property  in  the  United  States.  The  bill  charges  that  Thaddeus 
kosciuszko,  being  about  to  leave  America,  deposited  with  Mr. 
Jefferson  a  paper  writing  purporting  to  be  a  will  which  was  executed 
in  Virginia,  and  is  in  the  following  words : 

^^I,  Thaddeus  Kosciuszko,  being  just  on  ray  departure  from 
America,  do  hereby  declare  and  direct,  that,  should  I  make  no  other 
testamentary  disposition  of  my  property  in  the  United  States,  I  hereby 
authorize  my  friend,  Thomas  Jefferson,  to  employ  the  whole  thereof 
in  purchasing  negroes  from  among  his  own,  or  any  others,  and  giving 
them  liberty  in  my  name,  in  giving  them  an  education  in  trade  or 
otherwise,  and  in  having  them  instructed  for  their  new  condition  in 
the  duties  of  morality,  which  may  make  them  good  neighbours, 
good  fathers  or  mothers,  husbands  or  wives,  in  their  duty  as  citizens, 
teaching  them  to  be  defenders  of  their  liberty  and  country,  and  of 
^the  good  order  of  society,  and  in  whatsoever  may  make  r#i  01 
them  happy  and  useful ;  and  I  make  the  said  Thomas  Jef-  ^ 
ferson  executor  of  this.  "  T.  Kosciuszko. 

"5/AAfoy,  1798." 

After  the  testator's  death,  Mr.  Jefferson  proved  the  will  in  the 
county  court  of  Albemarle,  but  renounced  the  executorship.  Letters 
of  administration  have  since  been  granted  on  it  in  the  county  of  Wash- 
ington in  this  district,  to  Benjamin  L.  Lear,  who  is  in  possession  of 
the  fund  which  is  referred  to  in  the  paper  writing.  The  plaintiffs 
contend  that  this  paper  writing  is  not  a  will ;  or  if  a  will,  cannot 
have  effect,  the  bequest  contained  in  it  being  one  which  the  law  will 
not  sustain.  They  therefore  contend  that,  this  will  being  void  and 
inoperative,  they,  as  the  next  of  kin,  are  entided  to  this  fund,  there 
being  no  creditors  to  claim. 

95 


Digitized  by 


Google 


131  SUPREME  COURT. 

[Estho  et  al.  ▼.  Lear.] 

The  answer  insists  on  the  validity  of  the  will,  and  that  the  defend- 
ant is  ready  to  carry  the  trust  into  execution. 

Before  the  court  can  decide  the  intricate  questions  which  grow  out 
of  this  will,  we  think  it  necessary  to  possess  some  information  which 
the  record  does  not  give. 

The  domicil  of  general  Kosciuszko  is  not  stated.  He  was  a  native 
of  Poland,  and  died  in  Switzerland.  Whether  he  was  domiciliated 
in  Switzerland  or  not  does  not  appear.  The  law  of  domicil,  with 
with  respect  to  wills  in  cases  of  testacy,  or  regulating  distribution  in 
cases  of  intestacy,  may  be  material. 

It  also  appears  that  the  testator  made  a  will  in  Europe.  From  the 
manner  in  which  the  subject  is  mentioned,  we  presome  that  this 
makes  no  disposition  of  his  property  in  the  United  States ;  but,  since 
we  are  informed  of  its  existence,  it  would  be  desirable  to  see  it. 

We  do  not  think  the  case  properly  prepared  for  decision;  and 
therefore  direct  that  the  decree  be  reversed  and  the  cause  remanded, 
with  liberty  to  the  plaintilSfto  amend  bis  bill. 
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tndietment  in  the  oirouit  oourt  of  North  Carolina  for  the  forgery  o€,  and  an  attempt 
to  pais,  ko,  a  certain  paper  writing  in  imitation  of^  and  purporting  to  be  a  bill 
or  note  issued  by  the  president,  directors  and  company  of  the  Bank  of  the  United 
States,  founded  on  the  eighteenth  section  of  the  act  of  1816,  establishing  the 
Bank  of  the  United  States.  The  note  was  signed  with  the  name  of  John  Husko, 
who  had  not  been  at  any  time  president  of  the  Bank  of  the  United  States,  but 
who,  at  the  time  of  the  date  of  the  counterfeit,  was  the  president  of  the  office  of 
discount  at  Fayetteville ;  and  was  countersigned  by  the  name  of  John  W.  Sand- 
ford,  who  at  no  time  was  cashier  of  the  mother  bank,  but  was  at  the  said 
date  cashier  of  the  said  office  of  discount  and  deposit.  Held,  that  this  was  an 
offence  within  the  provisions  of  the  law. 

It  is  clear  that  the  policy  of  the  act  extends  to  the  ease.  The  object  is  to  guard 
the  public  from  false  and  counterfeit  paper,  purporting  on  its  nice  to  be  issued 
by  the  bank.  It  could  nott>e  presumed  that  persons  m  general  could  be  cog- 
nizant of  the  &ct  who,  at  particular  periods,  were  the  president  and  cashier  of 
the  bank.  They  were  officers  liable  to  be  removed  at-  the  pleasure  of  the  di« 
rectors,  and  the  times  of  their  appointment  or  removal  or  even  their  names, 
could  not  ordinarily  be  within  the  knowledge  of  the  body  of  the  citizens.  The 
public  mischief  would  be  equally  great,  whether  the  names  were  those  of  the 
genuine  officers,  or  of  fictitious  or  unauthorized  persons,  and  ordinary  diligence 
would  not  protect  them  against  imposition. 

ON  a  certificate  of  divisioa  from  the  circuit  court  of  the  United 
States  for  the  disuict  of  North  Carolina. 

The  defendant,  Abel  Tamer,  was  indicted  at  May  term,  1832,  in 
the  circuit  court,  under  the  eighteenth  section  of  the  net  incoipocating 
the  Bank  of  the  United  States,  passed  in  April,  1816. 

The  indictment  contained  four  counts. 

The  first  count  chaiged  the  defendant  with  having  foiged  and 
counterfeited  a  bill  or  note  issued  by  the  orders  of  the  president, 
directors  and  company  of  the  Bank  of  the  United  States,  the  tenor  of 
which  said  false,  forged  and  counterfeited  paper  writing  is  as  follows, 
to  wit,  "the  president,  directors  and  comnany  of  the  Bank  of  the 
United  States  promise  to  pay  twenty  dollars,  on  demand,  at  theit 
office  of  discount  and  ^deposit,  in  Fayetteyille,  to  the  order  of  r#|» 
D«  Anderson,  cashier  thereof,  Philadelphia,  the  4th  of  July,  1- 
1827,  John  W.  Sandford,  cashier,  John  Huske,  president,"  with 
intent  to  defraud  the  president,  directors  and  company  of  the  Bank  of 
the  United  States,  against  the  form  of  the  act  of  congress,  &c. 

The  second  count  chaiged  the  defendant  with  an  attempt  to  pass 
the  said  note,  describing  it  in  the  same  form,  knowing  it  to  befofged, 
with  intent  to  defraud  me  Bank  of  the  United  States. 

The  third  count  chaiged  the  olSence  of  passing,  uttering  and  pub 
lishing  the  same  note,  with  intent  to  defraud  the  bank. 

The  fourth  and  fiAh  counts  chaiged  the  defendant  with  an  at- 
tempt to  pass,  and  with  having  passed  the  note  to  one  Elliott,  with 
intent  to  defraud  him.  The  note  was  described  in  these  counts  in 
the  same  form  and  terms  as  in  the  first  count. 
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The  jury  found  the  defendant  guilty  on  the  fourth  and  fifth 
counts,  and  not  guilty  as  to  the  residue. 

Upon  the  trial  of  the  cause  it  occurred  as  a  question,  whether  the 
attempt  to  pass  the  counterfeit  bill,  in  the  indictment  mentioned, 
knowing  the  same  to  be  counterfeit,  the  said  bill  being  signed  with 
the  name  of  John  Huske,  who  had  not,  at  any  time,  been  president 
of  the  Bank  of  the  United  States,  but  at  the  time  of  the  date  of  the 
said  counterfeit  bill  was  the  president  of  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States  at  Fayetteville,  and  counter- 
signed with  the  imme  of  John  W.  Sandford,  who  at  no  time  was 
cashier  of  the  Bank  of  the  United  States,  but  was,  at  the  date  afore-^ 
said,  cashier  of  the  said  office  of  discount  and  deposit,  was  an  of- 
fence within  the  provisions  of  the  act  entitled  an  act  to  incorporate 
the  subscribers  to  the  Bank  of  the  United  States:  upon  which 
question,  the  judges,  being  divided  in  opinion,  ordered  that  the  same 
should  be  certified  to.  the  supreme  court  of  the  United  States  for  the 
opinion  of  that  court 

The  case  was  argued  by  the  attorney- general,  for  the  United 
States;  no  counsel  appeared  for  the  defendant. 

The  attorney-general  stated  that  the  note  described  in  the  indict- 
ment, was  in  all  respects  the  same  as  a  note  of  the  mother  bank, 
*1341  ^^^P^S  ^^^  signatures  of  the  president  and  ^cashier  of  the 
^  bank.  Instead  of  those  signatures,  the  names  of  the  presi- 
dent and  cashier  of  the  branch  bank  at  Fayetteville  were  affixed  to 
the  note.  The  question  is,  whether  this  bill  came  within  the  de- 
scription in  the  eighteenth  section  of  the  act  incorporating  the  bank, 
which  punishes  me  offence  charged  as  counterfeiting  a  bill  or  note 
issued  by  order  of  the  bank.  The  question  turns  upon  the  interpre- 
tation of  the  word  ^^  purport"  in  the  section.  If  the  paper  purports 
to  be  a  bill  or  note  of  the  bank  it  is  enough ;  although  it  may  not 
be  simed  by  the  proper  officers  of  the  bank. 

The  cases  which  have  been  decided  in  England  fully  maintain 
this  position.  They  are  found  in  2  Russell  on  Crimes,  338,  340, 
342,  344,  345,  346, 363, 365, 366, 466, 470, 471 ;  and  in  10  Petera- 
dorf 's  Abridg.  65,  66. 

Mr.  Justice  Story  delivered  the  opinion  of  the  court 
This  cause  comes  before  the  court  upon  a  certificate  of  division  of 
opinion  of  the  judges  of  the  circuit  court  for  the  district  of  North  Caro- 
lina. The  defendant,  Abel  Turner,  was  indicted  for  the  forgery  of, 
and  an  attempt  to  pass,  &c.,  a  certain  paper  writing  in  imitation  of, 
and  purporting  to  be  a  bill  or  note  issuea  by  the  president,  directors 
and  company  of  Uie  Bank  of  the  United  States.  The  indictment  con- 
tained several  counts,  all  founded  upon  the  eighteenth  section  of  the 
act  of  the  lOlh  of  April,  1816,  ch.  44,  establishing  the  Bank  of  the 
United  States.  Upon  the  trial  of  the  cause  it  occurred  as  a  question, 
whether  the  attempt  to  pass  the  counterfeit  bill  in  the  indictment 
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mentioned,  knowing  the  same  to  be  counterfeit,  the  said  bill  in  being 
signed  with  the  name  of  John  Huske,  who  bad  not  at  any  time 
been  president  of  the  Bank  of  the  United  States,  but  at  the  time  of 
the  date  of  the  said  counterfeit  bill  was  the  president  of  the  office 
of  discount  and  deposit  of  the  Bank  of  the  United  States  at  Fa- 
yetteville,  and  countersigned  by  the  name  of  John  W.  Sandford,  who 
at  no  time  was  cashier  of  the  Bank  of  the  United  Slates,  but  was,  at 
the  date  aforesaid,  cashier  of  .the  said  office  of  discount  and  deposit, 
was  an  offence  within  the  provisions  of  the  act.  Upon  this  question 
the  court,  being  divided  in  opinion,  ordered  the  same  to  be  certified 
to  this  court. 

^rhe  bill  or  note  itself  is  not  set  forth  in  hoec  verba,  except  r#i  05 
in  the  count  on  which  the  question  arose,  and  which  charges  ^ 
that  the  defendant,  with  force  and  arms,  &c.,  "  feloniously  did  at- 
tempt to  pass  to  one  S.  E.  as  and  for  a  true  and  good  bill  or  note,  a 
certain  false,  forged  and  counterfeit  paper  writing,  the  tenor  of  which, 
&c.y  is  as  follows :  ^  the  president,  directors  and  company  of  the  Bank 
of  the  United  States  promise  to  pay  twenty  dollars  on  demand,  at 
their  office  of  discount  and  deposit  in  Fayetteville,  to  the  order  of 
D.  Anderson,  cashier  thereof,  Philadelphia,  the  4th  of  July,*  1827, 
John  W.  Sanford,  cashier,  John  Huske,  president,'  with  intent  to 
defraud  the  president,  directors  and  company  of  the  Bank  of  the 
United  States.''  The  bill  therefore  purports  on  its  face  to  be  signed 
by  persons  who  are  respectively  president  and  cashier  of  the  bank. 

One  of  the  fundamental  articles  of  the  charter  (sect.  11,  art.  12) 
declares  that  the  bills  and  notes  which  may  be  issued  by  order  of  the 
corporation,  signed  by  the  president  and  countersigned  by  the  cashier, 
promising  the  payment  of  money  to  any  person  or  persons,  his,  her 
or  their  order,  or  to  bearer,  shall  be  binding  and  obligatory  on  the 
same.  So  that  the  present  counterfeit  bill  purports  to  be  signed  by 
officers,  who  were  the  proper  officers  to  sign  the  genuine  bills  of  the 
bank. 

The  persons  named  in  the  counterfeit  bill  not  being  in  fact  the 
president  and  cashier,  although  so  called,  the  question  arises,  whether 
the  party  is  liable  to  indictment  for  an  attempt  to  pass  it,  under  the 
eighteenth  section  of  the  act  of  1816. 

We  are  of  opinion  that  he  is,  within  the  words  and  true  intent 
and  meaning  of  the  act  The  words  of  the  act  are,  "  if  any  per- 
son shall  falsely  make,  &c.,  or  cause  or  procure  to  be  falsely  made, 
&c ,  or  willingly  aid  or  assist  in  falsely  making,  &c.,any  bill  or  note 
in  imitation  of,  or  purportiing  to  be  a  bill  or  note  issued  by  order  of 
the  president,  directors  and  company  of  the  said  bank,  &c.,  &c. ;  or 
shall  pass,  utter  or  publish,  or  attempt  to  pass,  utter  or  publish  as  true 
any  false,  &c.,  bill  or  note,  purporting  to  be  a  bill  or  note  issued  by 
the  order  of  the  president,  directors  and  company  of  the  said  bank, 
&c.,  knowing  the  same  to  be  falsely  foiged  or  counterfeited,  &;c., 
every  such  person,  &c.,  &c."  The  case,  therefore,  falls  directly 
within  the  terms  of  the  act  It  is  an  attempt  to  pass  a  false  r#i  og 
^bill  or  note  as  true,  purporting  to  be  a  bill  or  note  issued  by  I- 
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the  order  of  the  president,  directors  and  company ;  foi  ihe  w  jtd  *^  pur- 
port" imports  what  appears  on  the  face  of  the  instrument  Jones' 
Case,  Douglas,  802 ;  ^  Russell  on  Crimes,  b.  4,  ch.  32,  sec«  1,  p. 
346,  346,  2d  edition ;  Id.  363  to  367.  The  preceding  clause  of  the 
section  very  clearly  shows  this  to  be  the  sense  of  the  word  in  this 
connexion.  It  is  there  said,  if  any  person  shall  falsely  make,  &c., 
any  bill  "tn  imUatian  of  or  purporting  to  be  a  biUy\&c.j  where 
the  Vords  "  in  imitation  of"  properly  refer  to  counterfeiting  a  ge- 
nuine bill,  made  by  the  proper,  authorized  officers  of  the  bank ;  and 
the  words  "  or  purporting  to  be,"  properly  refer  to  a  counterfeit  bill, 
which  on  its  face  appears  to  be  signea  by  the  proper  officers.  In  the 
view  of  the  act  then,  it  is  wholly  immaterial  whether  the  bill  at- 
tempted to  be  passed  be  signed  in  the  name  of  real  or  fictitious  per- 
sons, or  whether  it  would,  if  genuine,  be  binding  on  the  bank  or  not. 
And  it  is  equally  clear,  that  the  policy  of  the  act  extends  to  the 
case.    The  object  is  to  guard  the  public  from  false  and  counterfeit 

Eaper,  purporting  on  its  face  to  be  issued  by  the  bank.  It  could  not 
e  presumed,  that  persons  in  general  would  be  cognizant  of  the  fact, 
who  at  particular  periods  were  the  president  and  cashier  of  the  bank. 
They  were  officers  liable  to  be  removed  at  the  pleasure  of  the  direc- 
tors ;  and  the  times  of  their  appointment  or  removal,  or  even  their 
names,  could  not  ordinarily  be  within  the  knowledge  of  the  body  of 
the  citizens.  The  public  mischief  would  be  equally  great,  whether 
the  names  were  those  of  the  genuine  officers,  or  of  fictitious  or  un- 
authorized persons ;  and  ordinary  diligence  could  not  protect  them 
against  imposition.  2  East's  P.  C.  ch.  19,  sec.  44,  p.  9$0 ;  2  Russell 
on  Crimes,  b.  4,  ch.  32,  sec  1,  p.  341, 2d  edition. 

Upon  examining  the  Englisn  authorities  upon  the  subject  of 
forgery  and  the  utterance  of  counterfeit  paper,  they  appear  to  us  fully 
to  justifv  and  support  a  similar  doctrine.  It  is,  for  instance,  clearly 
settled  that  the  making  of  a  false  instrument,  which  is  the  subject  of 
forgery,  with  a  fraudulent  intent,  although  in  the  name  of  a  non- 
existing  pereon,  is  as  much  a  forgery  as  if  it  had  been  made  in  the 
name  of  a  person  known  to  exist,  and  to  whom  credit  was  due.    2 
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Russell  on  Crimes,  *b.  4,  ch.  32,  sec.  1, 2d  edition,  p.  327  to 


333,  and  the  cases  there  cited ;  Id.  470, 474 ;  2  East,  P.  Cr. 
ch.  19,  sec.  3S,  p.  940.  Nor  is  it  material, whether  a  forged  instru- 
ment be  made  in  such  a  manner,  as  that  if  in  truth  it  were  spch  as 
it  is  counterfeited  for,  it  would  be  of  validity  or  not.  This  was  de- 
cided as  long  ago  as  Deakins'  case,  1  Siderf.  Rep.  142;  1  Hawk.  PL 
Cr.  ch.  70,  sec.  7;  2  East,  P.  C.  ch.  19,  sec.  43,  p.  948.  Nor  is  it 
any  answer  to  the  chaige  of  forgery,  that  the  instrument  is  not  availa- 
ble, by  reason  of  some  collateral  objection  not  appearing  upon  the 
•  face  of  it.  2  Russell  on  Crimes,  b.  4,  ch.  32,  sec.  1,  2d  edition,  p. 
337  to  341 ;  Id.  470  to  474. 

So  that  upon  the  words  and  policy  of  the  act  itself,  as  well  as 
upon  the  footing  of  authority,  we  are  of  opinion,  that  the  offence 
stated  in  the  division  of  opinion  is  within  the  act  of  1816.  And  we 
shall  accordingly  certify  this  to  the  circuit  court 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  North 
Carolina,  and  on  the  question  and  point  on  which  the  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  was  certified  to 
this  court  for  its  opinion,  agreeably  to  the  act  of  congress  in  such  case 
made  and  provided,  and  was  argued  by  counsel :  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  the  attempt  to  pass  the 
counterfeit  bill  in  the  indictment  in  the  proceedings  mention^  under 
the  circumstances  in  the  said  certificate  of  division  of  opinion  men- 
tioned, is  an  oflTence  within  the  provisions  of  the  act  of  congress  stated 
in  the  same  certificate :  whereupon,  it  is  adjudged  and  ordered  by  the 
court,  that  it  be  certified  to  the  said  circuit  court  for  the  district  of 
North  Carolina,  that  the  attempt  to  pads  the  counterfeit  bill  in  the 
indictment  in  the  proceedings  mentioned  under  the  circumstances  in 
the  said  certificate  of  division  of  o|»nion  mentioned,  is  an  offence 
within  the  provisions  of  the  act  of  congress  stated  in  the  same  cer- 
tificate. 
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blishing  and  regulating  the  post-office  department,''  for  advising,  procuring  and 
assisting  one  Joseph  I.  Stiaughan,a  mail  carrier,  to  rob  the  mail ;  and  was  found 
guilty.  Upon  this  finding,  the  judges  of  the  circuit  court  of  North  Carolina 
were  divided  in  opinion  on  the  question,  whether  an  indictment  founded  on  the 
statute  for  advising,  &c.,  a  mail  carrier  to  rob  the  mail,  ought  to  set  forth  or  avei 
that  the  said  carrier  did  in  &ct  commit  the  offence  of  robbing  the  mail?  By  the 
court: 

The  answer  to  this,  as  an  abstract  proposition,  must  be  in  the  affirmative.  But  if 
the  question  intended  to  be  put  is,  whether  there  must  be  a  distinct  substantive 
averment  of  that  lact :  it  is  not  necessary.  The  indictment  in  this  case  eiif- 
ficiently  sets  out  that  the  offence  had  been  committed  by  the  mail  carrier. 

The  offence  charged  in  this  indictment  is  a  misdemeanour  where  all  are  pifaiei- 
pals ;  and  the  £>ctrine  applicable  to  principal  and  accessary  in  cases  of  felony, 
does  not  apply.  This  offence,  however,  charged  against  the  defendant  is  se- 
condary in  its  character ;  and  there  can  be  no  doubt  that  it  must  sufficiently 
appear  upon  the  indictment,  that  the  offence  alleged  against  the  chief  actor  had 
been  committed. 

ON  a  certificate  of  division  from  the  circuit  court  of  the  Uhited 
States  for  the  district  of  North  Carolina. 

The  defendant  was  indicted  at  the  term  of  NoTember,  1832,  of 
the  circuit  court,  for  an  offence  against  the  post-office  laws,  passed  on 
the  2d  of  March,  1824,  entitled,  ^^  an  act  to  reduce  into  one  act  the 
several  acts  establishing  and  regulating  the  post-office  department" 

The  indictment  contained  two  counts. 

The  first  count  charged  that  the  defendant  did,  ^'  at  Favetteville, 
on  the  1st  June,  1832,  procure,  advise  and  assist  Joseph  I.  Straughan 
to  secrete,  embezzle  and  destroy  a  mail  of  letters,  with  which  the 
said  Joseph  I.  Straughan  was  entrusted,  and  which  had  come  to  his 
possession,  and  was  intended  to  be  conveyed  by  post  from  Pittsbo- 
rough,  in  the  district  aforesaid,  to  Fayetteville,  idso  in  said  district, 
containing  bank  notes;  the  said  Joseph  I.  Straughan  being,  at  the 
time  of  such  procuring,  advising  and  assisting,  then  and  there  a  per- 
*^1391  ^^  employed  in  *one  of  the  departments  of  the  post-office 
•'  establishment,  to  wit,  a  carrier  of  the  mail  of  the  United  States 
from  Pittsborough  aforesaid  to  Fayetteville  aforesaid,  contrary  to  the 
form  of  the  act  of  congress,"  &c. 

The  second  count  was  in  the  following  words :  that  the  defendant 
^^  did  procure,  advise  and  assist  Joseph  I.  Straughan  to  secrete,  em- 
bezzle and  destroy  a  letter  addressed  by  Joseph  Small  to  Joseph 
Baker,  with  which  the  said  Joseph  I.  Suraughan  was  entrusted,  and 
which  came  to  his  possession,  and  was  intended  to  be  conveyed  by 
post  from  Pituborough,  in  the  district  aforesaid,  to  Fayetteville,  afore- 
said, containing  sundry  bank  notes,  amounting,  in  the  whole,  to  sixty 
dollars,  of  a  discrinfination  to  the  jurors  aforesaid  unknown,  and  of  the 
issue  of  a  bank  to  the  said  jurors  also  unknown ;  the  said  Joseph  I. 
Straughan  being,  at  the  time  o(  such  procuring,  advising  and  assisting, 
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then  and  there  a  person  employed  in  one  of  the  departments  of  the 
post  office  establishment,  to  wit,  a  carrier  of  the  mail  of  the  United 
States  from  Pittsborough  aforesaid  to  Fayetteville  aforesaid,  contrary 
to  the  form  of  the  act  of  congress,"  &c. 

The  jury  found  the  defendant  guilty  on  both  counts ;  and  a 
motion  was  made  in  arrest  of  judgment  on  the  following  grounds : 

1.  That  the  indictment  doth  not  aver,  charge,  or  in  any  manner 
show,  that  the  said  Joseph  I.  Straughan  did  commit  the  offence  which 
this  defendant  is  allied  to  have  procured  and  advised  and  assisted 
him  to  commit. 

2.  That  the  said .  indictment  is,  in  other  respects,  uncertain,  in- 
sufficient, informal  and  defective,  and  will,  in.  no  sort,  warrant  any 
judgment  upon  the  said  verdict 

Upon  this  motion  the  following  certificate  of  division  was  given: 
^^  The  defendant  was  indicted  upon  the  twenty-fourth  section  of 
the  act  of  congress  approved  the  2d  of  March,  1^5,  entided  an  act 
to  reduce  into  one  the  several  acts  establishing  and  regulating  the 
post  office  department,  for  advising,  procuring  and  assisting  one 
Joseph  I.  Straughan,  mail  carrier,  to  rob  the  mail,  and  being  found 
guilty,  submitted  a  motion  in  arrest  of  judgment ;  one  reason  in  sup- 
port of  which  motion  *was,  that  the  indictment  did  not  suf-  r#i  40 
ficiently  show  any  offence  against  the  said  act,  because  the  I- 
same  did  not  directly  chaige,  or  otherwise  aver,  that  the  said  Joseph 
I.  Straughan  did  actually  rob  the  mail,  and,  upon  aigument,  the 
judges  were  opposed  in  opinion  upon  this  question,  to  wit :  whether 
an  indictment,  grounded  upon  the  said  statute,  for  advising,  &c.,  a 
mail  carrier  to  rob  the  mail  ought  to  set  forth  or  aver  that  the  said 
carrier  did,  in  fact,  commit  the  offence  of  robbing  ''the  mail,  and 
therefore,  the  judges  directed  the  same  to  be  certified  to  the  supreme 
court 

The  case  was  aigued  for  the  United  States  by  the  attorney-general, 
Mr.  Taney ;  no  counsel  appeared  for  the  defendant 

He  stated  that  the  chaige,  so  far  as  it  is  material  to  the  question 
submitted  to  the  court  in  the  certificate  of  division,  is  contained  in 
the  first  count ;  ^^  that  the  defendant  did  procure,  advise  and  assist" 
the  mail  carrier  to  secrete,  embezzle  and  destroy  the  mail  of  the 
United  States.  In  neither  count  is  there  an  averment  that  the  of- 
fence of  secreting,  embezzling  or  destroying  the  mail  was  actually 
committed. 

But  as  the  offence  chaiged  is  a  misdemeanour,  all  are  principals ; 
and  the  law  which  requires  that  before  the  accessary  can  be  convicted, 
the  principal  must  be  proved  to  have  been  guilty,  and  the  offence  to 
have  been  committed,  does  not  apply.  As  this  is  a  statute  offence,  ' 
it  is  sufficient  to  bring  the  offender  within  the  words  of  the  law ;  and 
it  ma^  be  urged  that  the  words  themselves  contain  in  themselves  a 
sufficient  averment 

Upon  the  authority  of  the  decision  of  thb  court  in  the  United 
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States  V.  Ooodin^  12  Wheat  466,  474,  it  is  submitted  that  the  in- 
dictment  may  be  eustaioed. 

Upon  English  authorities  it  is  sufficient  to  lay  the  offence  in  the 
words  of  the  law.  2  East's  PL  Cr.  781 ;  2  Leaeh,  Crim.  Cases, 
678;  6T.  R.33. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  circuit  court  of  the  United 
States  for  the  district  of  North  Carolina,  under  the  twenty-fourth 
*14L1  ^^^^^  ^^  ^®  ^^^  ^^  iS2Sj  entitled  ^^an  act  to  reduce  *into 
^  one,  the  several  acts  establishing  and  regulating  the  post 
office  department''  (7  Laws  U.  S.  377,)  which  declares  <<  that  every 
person,  who,  from  and  after  the  passing  of  this  act,  shall  pfocure  and 
advise,  or  assist  in  the  doing  or  peipetnUion  of  any  of  the  acts  or 
crimes  by  this  act  fwbidden,  sbiil  be  subject  to  the  same  penalties 
and  punishments  as  the  persons  are  subject  to  who  shall  actually  do 
or  perpetrate  any  of  the  said  acts  or  crunes,  according  to  the  provi- 
sions of  this  act"  Upon  the  trial  the  defendant  was  convicted  of  the 
offisnce  chaiged  in  the  indidment,  and  a  motion  was  made  in  arrest 
of  judgment,  upon  which  motion  the  iudges  were  opposed  in  opinion, 
and  the  case  comes  here  upon,  the  foUowing  certificate : 

^'  The  defendant  was  indicted  upon  the  twenty- fourth  section  of  the 
act  of  congress,  aiqmved  the  3d  of  March,  1825,  entitled  ^^  an  act  to 
reduce  into  one  the  several  ads  establisbkig  and  regulating  the  post 
office  department,"  for  advising,  procuring  and  assisting  one  Joseph 
1.  Stmughan,  mail  carrier,  to  rob  the  mail^  and,  being  found  guilty, 
submitted  a  motion  in  arrest  of  judgment ;  one  reason  in  support  of 
which  motion  was,  that,  the  indictment  did  not  sufficiently  snow  any 
offence  against  the  said  act,  because  the  same  did  not  directly  cbain^e 
or  otherwise  aver,  that  the  said  Joseph  I.  Straughan  did  actually  rob 
the  mail;  and  upon  ai]^ment  the  judges  were  opposed  in  opmion 
upon  this  question,  to  wit,  whether  an  indictment  grounded  upon  the 
said  sUitute,  for  advising,  &c.,  a  mail  carrier  to  rob  the  mail,  ought  to 
set  forth  or  aver,  that  the  said  carrier  did  in  fact  commit  the  offence 
of  robbing  the  mail,  and  therefore  the  judges  directed  the  same  to  be 
certified  to  the  supreme  court 

The  offence  charged  in  this  iiMlictment  is  a  misdemeanor,  where 
all  are  principals ;  and  the  doctrine  applicable  to  prmcipal  and  acces- 
sary in  cases  of  felony  does  not  apply.  The  offence,  however, 
chained  against  the  defendant,  is  secondary  in  its  character ;  and 
there  can  be  no  doubt,  that  it  must  sufficiently  appear  upon  the 
indictment,  that  the  offence  alleged  against  the  chief  actor  had  in 
fact  been  commiUed. 

The  first  count  in  the  indictment  alleges  that  the  defendant  did, 
at  the  time  and  place  therein  mentioned,  procure,  advise  and  assist 
Joseph  I.  Straughan  to  secrete,  embezzle  and  destroy  a  letter  with 
^1421  ^'^l^^  ^®)  ^^  ^'^  Joseph  I.  Straughan,  *was  entrusted,  and 
^  which  had  come  to  his  possession,  and  was  intended  to  be 
conveyed  by  post,  d&c.,  containing  bank  notes,  &c.  He^  the  said 
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Joiepb  I.  Slraughan,  being  at  the  time  of  such  procuring,  advising 
and  assisting,  a  person  employed  in  one  of  the  post  office  establish- 
ments, to  wit,  a  carrier  of  the  mail,  &c.,  contrary  to  the  form  of  the 
act  of  congress  in  such  case  made  and  provided. 

The  second  count  in  the  indictment  sets  out  the  particular  letter 
secreted,  embezzled  and  destroyed,  containing  bank  notes  amounting 
to  sixty  dollars. 

The  offence  here  set  out  against  Stmugban,  the  mail  carrier,  is 
substantially  in  the  words  of  the  statute,  second  section.  If  any  person 
employed  in  any  of  the  departments  of  the  post  office  establidiment, 
shall  secrete,  embezzle  or  destroy  any  letter,  packet,  be^,  or  maS  of 
letters  with  which  he  shall  be  entrusted,  or  which  shall  have  come  to 
bis  possession,  and  is  intended  to  be  conveyed  by  post,  containing 
any  bank  note,  &c.,  such  person  shall,  on  conviction,  be  impri- 
soned, &c. 

The  general  rule  is,  that  in  indictments  for  misdemeanours  created 
by  statute,  it  is  sufficient  to  chaige  the  offence  in  the  words  of  the 
statute.  There  is  not  that  technic^  nicety  required  as  to  form,  which 
seems  to  have  been  adopted  and  sanctioned  by  long  practice  in  cases 
of  felony,  and  with  respect  to  some  crimes,  where  particular  words 
must  be  used,  and  no  other  words,  however  synonymous  they  may 
seem,  can  be  substituted.  But  in  all  cases  the  offence  must  be  sec 
forth  with  clearness,  and  all  necessary  certainty,  to  apprise  the  accused 
of  the  crime  with  which  he  stands  chaiged. 

And  we  think  the  present  indictment  contains  such  certainty,  and 
sufficiently  alleges,  that  the  offence  had,  in  point  of  fact,  been  com- 
mitted by  Straughan.  It  chaiges  the  defendant  not  only  with  ad- 
vising, but  procuring  and  assisting  Straughan  to  secrete  and  embezzle, 
&c.  This  necessarily  implies  that  the  act  was  done ;  and  is  such  an 
averment  or  allegation,  as  made  it  necessary  on  the  part  of  the  prose- 
cution to  prove  mat  the  act  had  been  done. 

The  particular  question  put  in  the  certificate  of  divison  is,  whether 
an  indictment,  grounded  upon  the  said  statute  for  advising,  &c.,  a  mail 
carrier  to  rob  the  mail,  ought  to  set  forth  or  *aver  that  the  said  m^o 
carrier  did  in  fiict  commit  me  offence  of  robbing  the  mail.  The  ^ 
answer  to  this,  as  an  abstract  proposition,  must  be  in  the  affimiative. 
But  if  the  question  intended  to  be  put  is,  whether  there  must  be  a 
distinct,  substantive  and  independent  averment  of  that  fact,  we  should 
say  it  is  not  necessary,  and  that  the  indictment  in  this  case  sufficiently 
sets  out  that  the  offence  had  been  committed  by  Straughan,  the  mail 
carrier;  and  that  no  defect  appears  in  the  indictment  for  which  the 
judgment  ought  to  be  arrested. 

A  certificate  to  this  effect  must  accordingly  be  sent  to  the  circuit 
court 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  North  Carolina, 
and  on  the  question  and  point  on  which  the  judges  of  the  said  circuit 
court  were  opposed  in  opmion,  and  which  was  certified  to  this  court 
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for  its  opinion,  agreeably  to  the  act  of  congreas  in  such  case  made  and 
provided,  and  was  aigued  by  counsel :  on  consideration  whereof,  it 
18  the  opinion  of  this  court  that  the  indictment  in  this  case  suflBciendy 
sets  out  that  the  offence  had  been  committed  by  Straugban,  the  mail 
carrier;  and  that  no  distinct,  substantial  and  independent  averment 
of  that  fact  was  necessaiy,  and  that  there  is  no  sufficient  cause  for 
arresting  the  judgment :  whereupon  it  is  adjudged  and  ordered  by 
this  court,  that  it  be  certified  to  tne  said  circuit  court  that  the  indict- 
ment in  this  case  sufficiently  sets  out  that  the  offence  had  been  com- 
mitted by  Straugban,  the  mail  carrier,  and  that  no  distinct,  substantial 
and  independent  averment  of  that  fact  was  necessary,  and  that  there 
is  no  sufficient  cause  for  arresting  the  judgment 
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Legerwood  bt  al. 

7  P      *-- 

The  court  refused  to  quash  a  writ  of  error  on  the  ground  that  the  record  was  not  »  xJled  638 
filed  with  the  clerk  of  the  court  until  the  month  of  June,  1S32,  the  writ  having  1^4  f  304 
been  returnable  to  January  term,  1832.  The  defendant  in  error  mi^ht  have  ^^ 
availed  himself  of  the  benefit  of  the  twenty-ninth  rule  of  the  court,  wmch  gave 
him  the  ri^ht  to  docket  and  dismiss  the  cause. 
The  appropriate  use  of  a  writ  of  error,  coram  vobis,  is  to  enable  a  court  to  correct 
its  own  errors,  those  errors  which  preceded  the  rendition  of  the  judgment.  In 
practice  the  same  end  is  now  generally  attained  by  motion,  sustained  if  the  case 
require  it,  by  aflidavits ;  and  the  latter  mode  has  superseded  the  former  in  the 
British  practice. 
In  the  circuit  court  for  the  district  of  Kentucky,  a  judgment  in  iayour  of  the  plain- 
tifi"  in  an  ejectment  was  entered  in  1798,  and  no  proceedings  on  the  same  until 
1830 ;  when  the  period  of  the  demise  havinff  expired,  the  court,  on  motion,  and 
notice  to  one  of  the  defendants,  made  an  oider  inserting  a  demise  of  fifty  years. 
It  having  been  afterwards  shown  to  the  court  that  the  parties  really  interested 
in  the  land,  when  the  motion  to  amend  was  made,  had  not  been  noticed  of  the 
.  proceeding,  the  court  issued  a  writ  of  error  coram  vobis,  and  gave  a  judgment 
sustaining  the  same,  and  that  the  order  extending  the  demise  should  be  set  aside. 
From  this  judjgment  a  writ  of  error  was  prosecuted  to  this  court;  and  it  was 
held  that  the  judgment  on  the  writ  of  error  coram  vobis,  was  not  such  a  judg 
ment  as  could  be  Drought  up  by  a  writ  of  error  for  decision  to  this  court. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky. 

In  the  circuit  court  of  Kentucky,  at  November  tenn,  1831,  the 
defendants  in  error,  Samuel  Legerwood,  Hugh  Roseberry,  William 
Henderson,  WiUiam  MitcheU  and  John  Graves,  filed  a  petition, 
stating  that  in  1796  a  certain  Martin  Pickett  brought  his  action  of 

2'ectment  in  the  district  court  of  the  United  States  of  the  Kentucky 
Btrict,  against  WiUiam  MitcheU  and  WiUiam  MaxweU.  That  ^e 
petitioner,  Samuer Legerwood,  under  whose  father  and  testator  Wil- 
liam Legerwood,  the  said  defendants  who  were  tenants  claimed,  was, 
with  the  said  tenants,  made  defendant;  and  in  1798  a  judgment  was 
obtained  in'the  said  court  in  favour  of  Pickett,  but  no  writ  of  posses- 
sion was  ^executed  in  favour  of  Pickett  The  demise  in  the  r#i  j^ 
declaration  was  laid  at  ten  years,  and  expired  in  1806,  and  ^ 
remained  dead  and  inoperative  for  nearly  twenty-five  years,  when, 
before  the  spring  term  of  the  court,  in  1^0,  a  notice  was  served  by 
the  attorney  for  the  devisees  of  Martin  Pickett  on  WiUiam  MitcheU^ 
that  the  court  would  be  moved  to  amend  the  demise  by  inserting  a 
new  one ;  and  on  the  sixth  day  of  the  term  he  procured  an  order  to 
be  made,  inserting  a  demise  of  fifty  years,  without  the  knowledge  of 
any  person  interested  in  the  said  land  at  that  time,  which  ex  parte 
order  was  not  discovered  until  one  year  after.  That  a  writ  of  posses- 
sion was  then,  at  the  time  of  filing  the  petition,  in  the  hands  of  the 
marshal,  and  he  was  about  to  take  possession  of  the  said  land. 
The  petition  proceeds  to  set  forui  the  title  under  which  William 

107 


,  Digitized  by 


Google 


us  SUPREME  COURT. 

[Pickett's  Heizs  ▼.  Legerwood  et  al.] 

Legerwood,  the  father  of  Samuel  Legerwood,  claimed  the  land,  against 
the  title  set  up  by  Martin  Pickett  That  William  Mitchell,  one  of 
the  defendants  in  the  suit,  was  a  tenant  of  part  of  the  land ;  that  the 
tract  of  Legerwood  was,  several  years  after  the  judgment  in  ejects 
ment,  sold  by  an  execution  in  favour  of  the  devisees  of  Pickett,  and 
was  bought  by  Thomas  Starke,  to  whom  the  sheriff  conveyed  the 
same;  to  whom  also  William  Mitchell,  the  said  defendant,  sold  out 
his  interest  in  (he  land,  and  moved  away  nearly  one  hundred  miles 
from  the  land ;  and  has  not  for  many  years  been  a  tenant  of  iL 
This  fact  is  alleged  to  have  been  well  known  to  the  attorney  for  the 
devisees  of  Pickett ;  and  that  Mitchell,  having  no  interest  in  the 
same,  gave  no  information  of  the  intended  motion  to  the  rest  of  the 
petitioners,  who  are  terre  tenants.  The  petition  proceeds  to  state 
sundry  conveyances  and  devises  of  the  land  under  which  the  parties 
to  the  petition  all  became  owners  or  claimants  of  the  same,  or  posses- 
sors thereof,  before  the  said  motion  to  amend  the  demise,  and  the 
notice  of  the  same  William  Mitchell. 

The  petitioners  Henderson,  Graves  and  Roseberry  say  they  are 
exclusive  tene  tenants,  and,  as  such,  were  entitled  to  notice,  even  if 
the  judgment  was  to  be  revived  by  scire  fecias;  and  that  Mitchell 
had  not  been  a  terre  tenant  for  upwards  of  ten  or  twelve  years,  and 
had  no  interest  therein.  That  Samuel  Legerwood  has  never  been  a 
*1461  ^^^  tenant,  but  was  entered  ^defendant  for  those  claiming 
•'  under  the  title  of  his  deceased  father,  and  that  Maxwell  has 
abandoned  the  possession^  and  has  been  dead  for  many  years. 

The  petition  prays  the  court  to  award  a  writ  of  error  coram  vobis, 
to  reverse  and  annul  the  order  extending  the  demise,  and  to  quash 
the  impending  writ  of  habere  facias  possessionem ;  and  for  such  other 
relief  as  the  case  requires. 

The  circuit  court  ordered  an  injunction  to  stay  proceedings  on  the 
habere  facias:  and  on  the  26th  November,  1831  the  following  judg- 
ment was  entered : 

"  The  court  being  now  sufficiently  advised  of  and  concerning  the 
premises,  do  consider  that  the  plaintiff's  writ  of  error  coram  vobis,  be 
sustained ;  that  the  order  extending  the  demise  in  the  declaration  of 
Seekright,  on  demise  of  Pickett  against  Mitchell,  &c.,  be  set  aside, 
and  the  habere  facias  which  issu^  thereon  be  ouashed ;  and  that 
theirfaintiffs  recover  of  the  defendants  their  costs  nerein  expended.'' 

From  this  judgment  the  plaintiffs  in  error,  on  the  SSBth  of  Novem- 
ber, 1831,  prosecuted  a  writ  of  error  to  this  court  The  citation  is 
dated  of  the  28th  November,  1831,  and  required  the  defendants  in 
error  to  appear  at  the  January  term,  1832,  of  this  court. 

The  record  brought  up  by  the  writ  of  error,  was  filed  in  June,  1832. 

Mr.  Loughborough,  for  the  defendants  in  error,  moved  to  quash 
the  writ  of  error  on  the  following  grounds. 

1.  Because,  although  the  writ  of  error  was  returnable  to  January 
term,  1832,  of  this  court,  the  record  was  not  filed  until  June  1832, 
the  term  of  January,  1832,  having  thus  intervened. 
108 


Digitized  by 


Google 


JANUARY  TERM,  1833.  146 

[Pickett's  Bain  t.  Legerwood  et  aL] 
2.  Because  the  proceedingB  of  the  circuit  court  on  the  writ  of  error 
Mram  vobia,  were  not  of  such  a  nature  as  to  admit  of  revision  in  this 
court ;  it  being  no  more  than  a  different  form  or  mode  of  exercising 
the  power  the  circuit  court  had  over  its  acts,  and  therefore  subject  to 
the  rules  which  this  court  have  established  against  revising  the  inter- 
locutory acts  or  orders  of  inferior  courts. 

The  motion  was  opposed  by  Mr.  Wickliffe,  for  the  plaintiffi 
IB  error. 

*Mr.  Justice  Johnson  delivered  the  opinion  of  the  court     [*147 

This  was  a  motion  to  quash  the  writ  of  error  upon  two  grounds. 

The  first  was  because  the  record  was  not  filed  with  the  clerk  of 
this  court  until  the  month  of  June,  1832,  whereas  the  writ  of  error 
was  duly  served,  returnable  to  the  January  term,  1832.  It  was  con- 
tended that  the  case  was  out  of  court  by  lapse  of  time,  and  the  filing 
at  that  late  day  could  not  reinstate  it  But  on  this  ground  we  are 
of  opinion  that  the  motion  cannot  be  sustained;  since  the  defendant 
in  error  might  have  availed  himself  of  the  benefit  of  the  rule  of  court, 
which  gave  him  the  right  to  docket  and  dismiss  the  cause.  This 
court  decided  in  the  case  of  Wood  and  Lide,  that  provided  the 
service  be  before  the  return  day  of  the  writ,  a  return  at  a  subse- 
quent day  will  be  sustained.  4  Cranch,  150,  2  Peters'  Cond. 
Rep.  76. 

The  second  grouod  is  one  which  required  more  examination. 
The  judgment  below  was  rendered  on  a  writ  of  error  coram  vobis, 
sued  out  in  the  same  court,  for  the  purpose  of  correcting  an  error  com- 
mitted at  a  previous  term,  and  into  which  it  was  contended  that  the 
court  had  been  surprised.  We  are  not  now  called  upon  to  decide  od 
the  merits  of  the  cause  below ;  nor  whether  it  was  a  case  proper  for 
the  application  of  that  remedy.  The  motion  here  is  to  quash  the  writ 
of  error,  upon  the  ground  that  it  is  an  exercise  of  jurisdiaion  in  the 
court  below  which  does  not  admit  of  revision  in  this  tribunal:  that 
it  is  but  a  different  form  or  mode  of  exercising  the  power  of  the 
court  of  the  first  resort  over  its  own  acts,  and  is  therefore  subject 
to  the  same  exceptions  which  have  always  been  sustained  in  this 
court,  against  revising  the  interiocutory  acts  and  orders  of  the 
inferior  courts. 

It  cannot  be  questioned  that  the  appropriate  use  of  the  writ  of 
error  coram  vobis,  is  to  enable  a  court  to  correct  its  own  errors ;  those 
errors  which  precede  the  rendition  of  judgment  In  practice  the 
same  end  is  now  generally  attained  by  motion ;  sustained,  if  the 
case  require  it,  by  affidavits ;  and  it  is  observable,  that  so  far  has  the 
laUer  mode  supereeded  the  former  in  the  British  practice,  that  Black- 
stone  does  not  even  notice  this  suit  among  his  remedies.  It  seems, 
it  is  still  in  frequent  use  in  some  of  the  states ;  and  upon  points  of 
fact  to  which  the  remedy  ^extends,  it  might,  perhaps,  be  r#|  jo 
beneficially  resorted  to  as  the  means  of  submitting  a  litigated  ^ 
fact  to  the  decision  of  a  jury ;  an  end  which,  under  the  mode  of 
proceeding  by  motion,  might  otherwise  require  a  feigned  issue,  or 
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impose  upon  a  judge  the  alternative  of  deciding  a  controverted  point 
upon  affidavit,  or  opening  a  judgment,  perhaps  to  the  material  pre- 
judice of  the  plaintiff,  in  order  to  let  in  a  plea. 

But  in  general,  and  in  the  practice  of  most  of  the  states,  this 
remedy  is  nearly  exploded,  or  at  least  superseded  by  that  of  amend- 
ing on  motion.  The  cases  in  which  it  is  held  to  be  the  appropriate 
remedy  will  show  that  it  will  work  no  failure  of  justice,  if  we  decide 
that  it  is  not  one  of  those  remedies  over  which  the  supervising  power 
of  this  court  is  given  by  law. 

The  cases  for  error  coram  vobis,  are  enumerated  without  any 
material  variation  in  all  the  books  of  practice,  and  rest  on  the 
authority  of  the  sages  and  fathers  of  the  law.  I  will  refer  to  the 
pages  of  Archbold  for  the  following  enumeration.  (1st  Vol.  234, 
276,  277,  278,  279.)  "  Enor  in  the  process,  or  through  default  of 
the  clerk ;  error  in  fact,  as  where  the  defendant  being  under  age 
sued  by  attorney,  in  any  other  action  but  ejectment;  that  either 
plaintiff  or  defendant  was  a  married  woman  at  the  commencement 
of  the  suit;  or  died  before  verdict  or  interiocutory  judgment,  and 
the  like." 

But  all  the  books  concur  in  quoting  the  language  of  Roll's 
Abridgment,  p.  749,  ^'  that  if  the  error  be  in  the  judgment  itself, 
and  not  in  the  process,  a  writ  of  error  does  not  lie  in  the  same  court, 
but  must  be  brought  in  another  and  superior  court'' 

The  writ  of  error  in  this  case  was  but  a  substitute  for  a  motion  to 
the  court  below,  to  correct  an  error  of  its  own,  in  granting  impro- 
vidently  a  motion  for  leave  to  amend.  Many  years  had  elapsed 
since  entering  a  judgment  in  ejectment;  the  term  declared  on  had 
long  since  expired ;  the  terre  tenant  was  changed ;  only  one  of  the 
original  defendants  survived,  and  he  had  removed  to  a  great  distance 
froqn  the  premises  recovered;  on  him  alone  notice  of  the  motion  was 
served;  and  the  court,  unaware  of  these  facts,  granted  leave  to 
amend  the  declaration  in  the  original  suit  by  extending  the  term 
more  than  twenty  years,  so  as  to  enable  the  plaintiffs  to  sue  out  a 
writ  of  possession.  This  writ  of  error  was  sued  out  to  enable  the 
^1491  ^^'^  ^below  to  correct  that  errror ;  they  have  ordered  that  it 
-I  shall  be  corrected ;  and  from  that  oraer  to  set  aside  their 
former  order  and  quash  the  writ  of  possession,  is  the  appeal  now  made 
to  the  reversing  power  of  this  court. 

We  think  the  case  comes  precisely  within  the  rule  laid  down  by 
this  court  in  the  case  of  Waldon  v.  Craig,  9  Wheat  676 ;  with  this 
difference,  that  the  latter  was  a  case  in  which  the  court  thought  so 
fevourably  of  the  claim  of  the  plaintiff  in  error,  that  they  would  have 
sustained  the  suit  if  it  had  been  possible.  The  court  there  express 
themselves  thus.  ^<  There  is  peculiar  reason  in  this  case,  where  the 
cause  has  been  protracted,  and  the  plaintiff  kept  out  of  possession 
beyond  the  term  laid  in  the  declaration,  by  the  excessive  delays 
practised  by  the  opposite  party.  But  the  course  of  this  court  has 
not  been  in  favour  of  the  idea  that  a  writ  of  error  will  lie  to  the 
opinion  of  a  circuit  court  granting  or  refusing  a  motion  like  this.   No 
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judgment  in  the  cause  is  brought  up  by  the  writ,  but  merely  a  de- 
cision on  a  collateral  motion,  which  may  be  renewed." 

In  that  case,  as  in  this,  the  motion  was  to  extend  a  term  in  eject- 
ment, after  judgment ;  but  where  the  plaintiff's  delay  in  proceeding 
with  his  writ  of  possession  was  not  attributable  to  his  own  laches. 
He  had  been  arrested  in  his  course  by  successive  injunctions  sued 
out  by  the  defendants.  This  court  did  there  recognize  the  case  of 
delay  by  injunction  as  one  in  which,  in  that  action,  the  court  might 
exercise  the  power  to  enlaive  the  term  even  after  judgment,  and  the 

S articular  case  as  one  which  merited  that  exercise  of  discretion ;  but 
ismissed  the  writ  of  error  because  it  was  a  case  proper  for  the  ex- 
ercise of  that  discretion,  and  not  coming  within  the  description  of  an 
error  in  the  principal  judgment. 

On  consideration  of  the  motion  made  to  dismiss  this  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  district  of  Kentucky, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  this  writ  of 
error  to  the  said  circuit  court  be,  and  the  same  is  hereby  dismissed  with 
costs. 

Ill 
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•The  United  States  v.  George  Wilson. 

The  defendant  was  indicted  for  robbing  the  mail  of  the  United  States,  «nd  putting 

__  the  life  of  the  driver  in  jeopardy,  and  the  conviction  and  judgment  pronounced 

7p  IfiO  upon  it  extended  to  both  offences.    After  this  judgment  no  prosecution  could 

J^f  7S4  be  maintained  for  the  same  offencOi  or  for  any  part  of  it,  provided  the  former 

conviction  was  pleaded. 

The  power  of  pardon  in  criminal  cases  had  been  exercised  from  time  immemorial 
by  the  executive  of  that  nation  whose  language  is  our  langnafe ;  and  to  whose 
judicial  institutions,  ours  bear  a  close  resemblance.  We  adopt  their  princi- 
ples respecting  the  operation  and  effect  of  a  pardon;  and  look  into  their  books 
for  the  rules  prescribing  the  manner  in  which  it  is  to  be  used  by  the  person 
who  would  avail  himself  of  it.    A  pardon  is  an  act  of  ffrace,  proceeding  from 

I  the  power  entrusted  with  the  execution  of  the  laws,  which  exempts  the  indi- 

I  vidual  on  whom  it  is  bestowed  from  the  punishment  the  law  inflicts  for  a  crime 
he  has  committed.  It  is  the  private,  though  official  act  of  the  executive  magis- 
trate^ delivered  to  the  individual  for  whose  benefit  it  is  intended,  and  not  com- 
municated officially  to  the  court. 

It  is  a  constituent  part  of  the  judicial  system,  that  the  judge  sees  only  with  judi- 
cial eyes,  and  knows  nothing  respecting  any  particular  case  of  which  he  is  not 
informed  judicially.  A  private  deed,  not  communicated  to  him,  whatever  may 
be  its  character,  whether  a  pardon  or  release,  is  totally  unknoiyn^  and  cannot 
be  acted  upon.  The  looseness  which  would  be  introauced  into  judicial  pro- 
ceedings would  prove  fatal  to  the  great  principles  of  justice,  if  the  jud^e  might 
notice  and  act  upon  facts  not  brought  regularly  into  the  cause.  Such  a  pro- 
ceeding, in  ordinary  cases,  would  subvert  the  best  established  principles,  and 
would  overturn  those  rules  which  have  been  settled  by  the  wisdom  of  ages. 

There  is  nothing  peculiar  in  a  pardon  which  ought  to  distinguish  it  in  this  respect 
from  other  facts :  no  legal  principle  known  to  the  court  will  sustain  such  a  dis- 
tinction. A  pardon  is  a  deed,  to  the  validity  of  which  delivery  is  essential;  and 
delivery  is  not  complete  without  acceptance.  It  may  then  be  rejected  by  the 
person  to  whom  it  is  tendered;  and  if  it  be  rejected,  we  have  discovert  no 
power  in  a  court  to  force  it  on  him. 

It  may  be  supposed  that  no  being  condemned  to  death  would  reject  a  pardon,  but 
the  rule  must  be  the  same  in  capital  cases  and  in  misdemeanours.  A  pardon 
may  be  conditionaL  and  the  condition  may  be  more  objectionable  than  the 
punishment  inflictea  by  the  judgment. 

The  pardon  may  possibly  apply  to  a  different  person  or  a  different  crime.    It  may 

be  absolute  or  conditional.    It  may  be  controverted  by  the  prosecutor,  and  must 

*1511         expounded  by  the  court.    These  circumstances  ^combine  to  show 

->  that  this,  like  any  other  deed,  ought  to  be  brought  ^'judicially  before  the 

court,  by  plea,  motion  or  otherwise.^' 

The  reason  why  a  court  must,  ex  officio,  take  notice  of  a  pardon  by  act  of  parlia* 
ment,  is,  that  it  is  considered  as  a  public  law,  having  the  same  effect  on  the  case 
as  if  the  general  law  punishing  the  offence  had  been  repealed  or  annulled. 

THIS  case  came  before  (he  court  on  a  certificate  of  division  of 
opinion  from  the  judges  of  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Pennsylvania* 

At  the  April  sessions,  1830,  of  that  court,  six  indictments  were 
presented  to  and  found  by  the  grand  jury  against  James  Porter  and 
Geoige  Wilson :  one  for  obstructing  the  mail  of  the  United  States 
from  Philadelphia  to  Kimberton,  on  the  26th  day  of  November, 
1829 ;  one  for  obstructing  the  mail  from  Philadelphia  to  Reading  on 
the  6th  day  of  December,  1829 ;  one  for  the  robbery  of  the  Kim- 
berton mail,  and  putting  the  life  of  the  carrier  in  jeopardy,  on  the 
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same  day  in  November,  1829 ;  one  for  robbeiy  of  the  Reading  mail, 
and  putting  the  life  of  the  carrier  in  jeopardy,  on  the  same  6th  day 
of  December,  1829;  one  for  robbery  of  the  Kimberton  mail  also  on 
the  26th  of  November,  1829 ;  and  one  for  robbery  of  the  Reading 
mail  also  on  the  6th  of  December,  1829.  At  the  same  sessions  two 
other  indicUnents  were  pcesented  to  the  grand  jury  against  the  same 
defendants,  in  which  they  were  severally  chaiged  with  robbery  of  the 
Reading  and  Kimberton  mail,  and  wounding  the  carrier,  which  were 
returned  to  the  court  as  ^^  true  bills,  except  as  to  wounding  the  carrier." 
Upon  the  indictment  for  robbery  of  the  Kimberton  mail,  and  putting 
the  life  of  the  carrier  in  jeopardy,  and  also  in  the  two  last  mentioned 
indictments,  a  nolle  prosequi  was  afterwards  entered  by  the  district 
attorney  of  the  United  States.  On  the  26th  day  of  April,  1830,  the 
defendants,  James  Porter  and  Geoige  Wilson,  pleaded  not  guilty  to 
the  several  bills  upon  which  they  were  arraigned :  and  on  the  Ist  of 
May  a  verdict  of  guilty  was  rendered  against  them  upon  the  indict- 
ment for  robbery  of  the  Reading  mail,  and  putting  the  life  of  the 
carrier  in  jeopardy. 

The  circuit  court,  on  the  27th  of  May,  1830,  sentenced  the  de- 
fendants to  suffer  death  on  the  2d  July  following ;  and  James  Porter 
was  executed  in  pursuance  of  this  sentence. 

Upon  the  27th  of  May,  1830,  Geoige  Wilson  withdrew  the  r^^^go 
^pleas  of  not  gviUy  in  all  the  indictments  against  him,  ex-  ^ 
cept  those  on  which  a  nolle  prosequi  was  afterwards  entered,  and 
pleaded  guiUy  to  the  same. 

The  indictment  for  robbery  of  the  Reading  mail,  and  putting  the 
life  of  the  driver  in  jeopardy,  upon  which  James  Porter  and  Geoige 
Wilson  were  tried  and  convicted,  was  in  the  following  terms : 

'^  Eastern  district  of  Pennsylvania,  to  wit : 

^^The  grand  inquest  of  the  United  States  of  America  inquiring 
for  the  eastern  district  of  Pennsylvania,  upon  their  oaths  and  affirma- 
tions, respectively  do  present,  that  James  Porter,  otherwise  called 
James  May,  late  of  the  eastern  district  aforesaid,  yeoman,  and  George 
Wilson,  late  of  the  eastern  district  aforesaid,  yeoman,  on  the  6th  day 
of  December,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-nine,  at  the  eastern  district  aforesaid,  arul  within  the  ju- 
risdiction of  this  court,  with  force  and  arms  in  and  upon  one  Samuel 
M'Crea,  in  the  peace  of  God  and  of  the  United  States  of  America 
then  and  there  being,  and  then  and  there  being  a  carrier  of  the  mail 
of  the  United  States,  and  then  and  there  entrusted  therewith,  and 
then  and  there  proceeding  with  the  said  mail  from  the  city  of  Phila-. 
delphia  to  the  borough  of  Reading,  feloniously  did  make  an  assault, 
and  him  the  said  Samuel  M'Crea  in  bodily  fear  and  danger  then  and 
there  feloniously  did  put,  and  the  said  mail  of  the  United  States  from 
him  the  said  Samuel  M'Crea  then  and  there,  feloniously,  violently 
and  against  his  will,  did  steal,  take  and  carry  away,  contrary  to  the 
form  of  the  act  of  congress  in  such  ease  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of  America. 

^^And  the  inquest  aforesaid,  upon  their  oaths  and  affirmations 
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aforesaid,  do  further  preaent,  that  the  said  James  Porter,  otherwise 
called  James  May,  and  the  said  Geoiig^e  Wilson,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  t£e  eastern  district  aforesaid  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms  in  and  upon 
the  said  Samuel  M'Crea,  then  and  there  beii^  a  carrier  of  the  mail 
of  the  United  States,  and  thi^n  and  there  entrusted  therewith,  feloni- 
ously did  make  an  assault,  and  him  the  said  carrier  of  the  said  mail 
then  and  there  feloniously,  violently,  and  against  his  will,  did  rob, 
*]  531  ^^^^^'y  ^  ^^^  ^^™^  ^^  ^®  ^^^  ^^  congress  in  such  case  ^made 
^  and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America." 

On  the  14th  of  June,  1830,  the  president  of  the  United  States 
granted  the  following  pardon  to  Geoige  Wilson : 

^  Andrew  Jackson,  presidrat  of  the  United  States,  to  all  who  shall 
see  these  presents,  greeting : 

**  Whereas  a  certain  Geoive  Wilson  has  been  convicted  before  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Pennsyl- 
vania, of  the  crime  of  robbing  the  mail  of  the  United  States,  and  has 
been  sentenced  by  the  said  court  to  suffer  the  penalty  of  death  on  the 
8d  day  of  July  next ;  and  whereas  the  said  George  Wilson  has  been 
recommended  as  a  fit  subject  for  the  exercise  of  executive  clemency 
by  a  numerous  and  respectable  body  of  petitioners,  praying  for  him 
a  remission  of  the  sentence  of  death,  inasmuch  as,  in  such  a  case, 
sentence  of  imprisonment  for  twenty  years  may  yet  be  pronounced 
against  him  on  the  indictments  to  which  he  has  jjeaded  guilty  in  the 
circuit  court  of  the  United  States  for  the  said  district,  and  a  still  more 
severe  imprisonment  may  be  awarded  him  for  the  same  acts,  in  the 
criminal  courts  of  Pennsylvania : 

^'  Now  therefore,  I,  Andrew  Jackson,  president  of  the  United  States 
of  America,  in  consideration  of  the  premises,  divers  other  good  and 
sufficient  reasons  me  thereunto  moving,  have  pardoned,  and  do 
hereby  pardon  the  said  George  Wilson  the  crime  for  which  be  has 
been  sentenced  to  suffer  deaSi,  remitting  the  penalty  aforesaid,  with 
this  express  stipulation,  that  this  pudon  shall  not  extend  to  any 
judgment  whicn  may  be  had  or  obtained  against  him,  in  any  other 
case  or  cases  now  pending  before  said  court  for  other  offences  where- 
with he  may  stand  charged. 

'^  [l.  s.]  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  United  States  to  be  afiSxed  to  these  presents. 
Given  at  the  city  of  Washington  this  14th  day  of  June,  A.  D.  1830, 
and  of  the  independence  of  die  United  States  the  fifth-fourth. 

'^  Andrew  Jackson. 

«  By  the  President, 

"  M.  Van  Buren,  Secretary  of  state.** 
#1  f^i      *The  record,  as  certified  from  the  circuit  court,  proceeds  to 
^^*J  state: 

*^  And  now,  to  wit,  this  20th  day  of  October,  A.  D.  1830,  the  dis- 
trict attorney  of  the  United  States  moves  the  court  for  sentence  upon 
the  defendant,  Geoige  Wilson :  but  the  court  sug^gesting  the  propriety 
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of  inqniriiig  as  to  the  effect  of  a  certain  pardon,  understood  to  have 
been  granted  by  the  president  of  the  United  States  to  the  defendant 
since  the  conviction  on  this  indictment,  although  alleged  to  relate  to 
a  conviction  on  another  indictment,  the  case  postponed  till  the  21st 
day  of  October,  1830. 

^^  And  now,  to  wit,  this  2l8t  day  of  October,  1 830,  the  counsel  for 
the  defendant,  Geoige  Wilson,  appear  before  the  court,  and  on  be- 
half of  the  said  defendant,  waive  and  decline  any  advantage  or  pro- 
tection which  might  be  supposed  to  arise  from  the  pardon  referred  to: 
and  thereupon  the  fdlowing  questions  or  points  were  ai^ed  by  the 
district  attorney  of  die  United  States,  upon  which  the  opinions  of  the 
judges  of  the  said  circuit  court  were  opposed : 

'*  1.  That  the  pardon  referred  to  (prout  the  same)  is  expressly  re- 
stricted to  the  sentence  of  death  passed  upon  the  defendant  under 
another  conviction,  and  as  expressly  reserves  from  its  operation  the 
conviction  now  before  the  court. 

*^  2.  That  the  prisoner  can,  unda  this  conviction,  derive  no  ad- 
vantage from  the  pardon,  without  bringing  the  same  judicially  before 
the  court  by  plea,  motion  or  otherwise. 

^*  And  now,  to  wit,  this  21st  day  of  October,  1830,  the  defendant, 
Geoige  Wilson,  being  in  person  before  the  court,  was  asked  by  the 
court  whether  he  had  any  thing  to  say  why  sentence  should  not  be 
pronouniced  for  the  crime  whereof  he  stands  convicted  in  this  par- 
ticular case,  and  whether  he  wished  in  any  manner  to  avail  himself 
of  the  pardon  referred  to :  and  the  said  defendant  answered  in  person, 
that  he  had  nothing  to  say,  and  that  he  did  not  wish  in  any  manner 
to  avail  himself,  in  order  to  avoid  sentence  in  this  particular  case,  of 
the  pardon  jeferred  to. 

'^  And  the  said  judges  being  so  opposed  in  opinion  upon  the  points 
or  questions  above  stated,  the  same  were  then  and  there,  at  the  re- 

auest  of  the  district  attorney  of  the  United  States,  ^staled  under  r#|  55 
le  direction  of  the  judges,  and  ordered  by  the  court  to  be  ^ 
certified  under  the  seal  of  the  court  to  the  supreme  court,  at  their 
next  session  thereafter,  to  be  finally  decided  by  the  said  supreme 
court  And  the  court  being  further  of  opinion  that  other  proceedings 
could  not  be  had  in  the  said  case  without  prejudice  to  its  merits,  did 
oidec  the  same  to  be  continued  over  to  the  next  sessions  of  the  court. 

"  Henry  Baldwikt. 
"  Job.  HoPKiNfiON.'* 

The  case  was  aigued  for  the  United  States,  by  Mr.  Taney,  attorney- 
general  ;  no  counsel  appeared  for  the  defendant,  George  Wilson. 

The  attorney-general  contended,  that  the  other  indictments  against 
the  defendant,  and  the  proceedings  on  them,  formed  no  part  of  the 
proceedings  or  evidence  in  this  case ;  and  they  are  not  offered  in 
evidence  either  by  the  United  States  or  George  Wilson.  This  court 
could  judicially  notice,  perhaps,  that  such  indictments  were  upon 
the  records  of  the  circuit  court    But  whether  it  was  the  same 
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Wilson,'  or  (he  act  constituting  the  offence  the  jome  act;  and 
whether  it  was  pardoned ;  were  matters  of  fact,  and  not  matters  of 
law.  Neither  one  of  these  facte  was  pleaded  by  either  of  the  parties, 
nor  in  any  form  alleged,  nor  any  evidence  offered  to  establish  either 
of  them. 

The  question  is,  can  the  court,  without  the  allegation  of  either 
party,  and  without  evidence  offered,  decide  the  facts,  that  he  is  the 
same  person ;  that  the  act  pardoned  is  the  same  with  the  one  now 
-charged ;  and  that  he  has  been  pardoned  for  that  act? 

This  is  not  a  statute  pardon.  The  pardoning  power  in  the  con- 
stitution is  the  executive  power. 

Waiving  for  the  present  the  identity  of  the  person  and  the  act,  and 
conceding  that  the  pardon  would  dischaige  him,  it  is  insisted : 

1.  That  the  court  cannot  give  the  prisoner  the  benefit  of  the 
pardon,  unless  he  claims  the  benefit  of  it,  and  relies  on  it  by  plea  or 
^1561  ™^^'^'^-  ^^^  ^^^^  ^^  which  he  may  ask  it  is  not  ^material 
^  to  this  inquiry ;  but  the  claim  must  be  made  in  some  shape 
by  him.  It  is  a  grant  to  him ;  it  is  his  property ;  and  be  may 
accept  it  or  not  as  he  pleases. 

The  ancient  doctrine  was,  that  his  plea  of  not  guilfy  waived  it, 
and  that  he  could  not  afterwards  rely  on  it ;  that  a  general  plea  of 
not  guilty,  was  equivalent  to  a  refusal  to  accept  it 

This  doctrine  is  not  meant  to  be  contended  for.  It  is  admitted 
that  he  may  avail  himself  of  it  hi  any  time  by  plea,  before  or  after 
verdict  or  confession.  But  it  is  insisted  that  unless  he  pleads  it,  or 
in  some  way  claims  its  benefit,  thereby  denoting  his  acceptance  of 
the  proffered  grace,  the  court  cannot  notice  it  nor  allow  it  to  prevent 
them  from  passing  sentence.  The  whole  current  of  authority  esta* 
blishes  this  principle.  2  Hawk.  ch.  37,  sect  69, 64,  66 ;  4  Bl.  Com. 
402 ;  Arch.  Plead,  and  Ev.  66 ;  6  Bac.  Abr.  292, 293,  tit  Pard.  E. ; 
Comyn's  Dig.;  13  Petersd.  Abr.  82;  Kelynge,  24;  Radcliffe's 
case.  Post  40;  1  Wils.  160;  King  v.  Haines,  1  Wils.  214;  Jenk. 
Cent  p.  12,  case  62. 

The  necessity  of  his  pleading  it,  or  claiming  it  in  some  other 
manner,  grows  out  of  the  nature  of  the  grant    He  must  accept  it 

We  must  not  look  at  a  pardon  as  if  confined  to  capital  cases.  It 
exists  in  cases  of  misdemeanours  also;  and  the  same  rule  applies  to 
both,  and  the  same  effect  is  produced  in  both. 

A  pardon  may  be  granted  on  a  condition  precedent  or  subsequent, 
and  the  party  remains  liable  to  the  punishment  if  the  condition  is 
not  performed.  2  Hawk.  ch.  37,  sec.  46 ;  3  Thorn.  Co.  Lit  669, 
616,  note  (m),  and  the  authorities ;  Patrick  Maddan's  case,  1  Leach's 
Cos.  220,  263;  The  People  v.  James,  2  Gaines'  Rep.  67;  Rad- 
cliffe's  case.  Post  Cr.  Law,  41. 

Suppose  a  pardon  granted  on  conditions,  which  the  prisoner  does 
not  choose  to  accept?  Suppose  the  condition  is  exile^  and  he  tlnnks 
the  sentence  a  lighter  punishment?  Suppose  he  thinks  it  his  interest 
to  undergo  the  punishment,  in  order  to  make  his  peace  with  the 
public  for  an  offence  committed  in  sudden  temptation  ? 
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A  prisoner  might  be  placed  in  circumstances,  when  he  would  feel 
it  to  be  his  interest  to  suffer  imprisonment  or  pay  a  fine,  as  the  evi- 
dence of  his  contrition.  Might  he  not,  under  such  ^circum-  r«i  e^r 
stances,  refuse  to  accept  a  general  and  unconditional  pardon.   ^ 

It  is  hardly  necessary  to  speculate  on  the  case  of  a  man  refusing 
to  accept  a  pardon  in  a  capital  case.  It  is  an  event  not  evenpossibley 
where  the  party  was  in  his  sound  mind.  If  it  should  happen,  with- 
out doubt  there  is  a  power  in  the  executive  to  prevent  the  execution 
of  the  sentence. 

But  we  are  now  discussing  Judicial  power,  which  being  governed 
by  fixed  laws  and  rules  of  proceeding,  cannot  exercise  a  discretion 
beyond  the  limits  which  the  law  has  prescribed.  They  cannot  look 
to  cases  which  may  possibly  arise.  There  is  sufilcient  power  in 
another  branch  of  the  government  to  prevent  any  evil  ttom  the  prin- 
ciple insisted  on.  The  argument  is  fortified  by  the  clause  introduced 
into  the  acts  of  amnesty  in  England.    Radcliffe's  case,  FosL  44, 45. 

2.  But  suppose  the  prisoner  is  not  bound  to  plead  it  How  was 
it  before  the  court  in  any  other  form  ?  The  attorney  for  the  United 
States  did  not  call  on  the  court  to  allow  it.  No  evidence  was  offered 
of  the  identity  of  Wilson,  or  of  the  act  pardoned.  Radcliffe's  case. 
Post  Cr.  Law,  43.  The  identity  had  been  found  by  a  jury.  How 
did  the  court  obtain  a  knowledge  of  the  fact? 

A  man  who  has  been  acquitted,  cannot  lawfully  be  punished  in 
another  proceeding.  So  of  a  former  conviction.  Arch.  Plead,  and 
Ev.  50  to  54. 

Suppose  another  indictment  for  the  same  offence,  and  the  court 
saw  the  man,  and  heard  the  evidence,  and  knew  it  to  be  the  same, 
could  they  direct  a  verdict  of  not  guilty?  The  defence  must  be 
pleaded  with  the  prc^r  averments. 

If  the  party  by  an  oversight  omitted  it,  no  doubt  the  court  would 
give  him  an  opportunity  of  correcting  the  error.  But  if  he  refused  to 
plead  it,  and  the  jury  found  him  guilty,  or  he  pleaded  guilty,  could 
the  court  discharge  him  ?  If  they  could  not,  how  can  they  do  it  with 
a  pardon,  when  the  party  refuses  to  avail  himself  of  the  defence.  Yet 
a  former  acquittal  absolves  him  from  all  the  consequences  of  crime 
as  perfectly  as  a  pardon.  It  declares  him  innocent  The  pardon 
restores  him  to  innocence  in  the  eye  of  the  law. 

*A  pardon  may  release  a  part  of  the  penalty  inflicted  by  law  p.  ^^ 
and  reserve  the  other.  A  pardon  may  be  granted  on  condition,  *■    ^ 
as  already  shown.  May  it  not  then  annex  any  condition  ?  a  condition 
that  a  party  shall  undergo  a  part  of  the  punishment? 

It  may  be  on  condition  that  he  will  leave  the  United  States. 

Why  may  it  not  be  that  he  will  pay  the  fine,  where  the  punish- 
ment is  fine  and  imprisonment  ?  Why  may  it  not  be  on  condition 
that  he  undergoes  the  imprisonment?    Why  not  that  he  undergoes 

tart  of  the  imprisonment?     3  Johns.  Cas.  333,  United  States  v. 
lukens,  Coxe's  Digest,  title  Pardon,  510. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court 
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In  this  case  the  grand  jury  had  found  an  indictment  against  the 
prisoner  for  robbing  the  mail,  to  which  he  had  pleaded  not  guilty. 
Afterwards,  he  withdrew  this  plea,  and  pleaded  guilty.  On  a  motion 
by  the  district  attorney,  at  a  subsequent  day,  for  judgment,  the  court 
suggested  the  propriety  of  inquiring  as  to  the  effect  of  a  certain  par- 
don, understood  to  have  been  granted  by  the  president  of  the  United 
States  to  the  defendant,  since  the  conviction  on  this  indictment, 
ali^^d  to  relate  to  a  conviction  on  another  indictment,  and  that  the 
motion  was  adjourned  till  the  next  day.  On  the  succeeding  day  the 
counsel  for  the  prisoner  appeared  in  court,  and  on  his  behalf  waived 
and  declined  any  advantage  or  protection  which  might  be  supposed 
to  arise  from  the  pardon  referred  to ;  and  thereupon  the  following 
points  were  made  by  the  district  attorney : 

1.  That  the  pardon  referred  to  is  expressly  restricted  to  the  sentence 
of  death  passed  upon  the  defendant  under  another  conviction,  and 
as  expressly  reserves  from  its  bperation  the  conviction  now  before  the 
court 

2.  That  the  prisoner  can,  under  this  conviction,  derive  no  advan- 
tage from  the  pardon  without  bringing  the  same  judicially  before  the 
court 

The  prisoner  being  asked  by  the  court  whether  he  had  any  thing 
to  say  why  sentence  should  not  be  pronounced  for  the  crime  whereof 
he  stood  convicted  in  this  particular  case,  and  whether  he  wished  in 
^1591  "^y  manner  to  avail  himself  of  the  ^pardon  referred  to,  an- 
-1  swered  that  he  had  nothing  to  say,  and  that  he  did  not  wish 
in  any  manner  to  avail  himself,  in  order  to  avoid  the  sentence  in  this 
particular  case,  of  the  pardon  referred  to. 

The  judges  were  tnereupbn  divided  in  opinion  on  both  points 
made  by  the  district  attorney,  and  ordered  tliem  to  be  certified  to  this 
court 

A  certiorari  was  afterwards  awarded  to  bring  up  the  record  of  the 
case  in  which  judgment  of  death  had  been  pronounced  against  the 
prisoner.  The  indictment  charges  a  robbery  of  the  mail,  and  putting 
the  life  of  the  driver  in  jeopardy.  The  robbery  chaiged  in  each  in* 
dictment  is  on  the  same  day,  at  the  same  {dace  and  on  the  same 
carrier. 

We  do  not  think  that  this  record  is  admissible,  since  no  direct  re- 
ference  is  made  to  it  in  the  points  adjourned  by  the  circuit  court : 
and  without  its  aid  we  cannot  readily  comprehend  the  questions  sub- 
mitted to  us. 

If  this  diflSculty  be  removed,  another  is  presented  by  the  terms  in 
which  the  first  point  is  stated  on  the  record.  The  attorney  aigued, 
first,  that  the  pardon  referred  to  is  expressly  restricted  to  the  sentence 
of  death  passed  upon  the  defendant  under  another  conviction,  and 
as  expressly  reserves  from  its  operation  the  conviction  now  before  the 
court  Upon  this  point  the  judges  were  opposed  in  opinion.  Whether 
they  were  opposed  on  the  fact,  or  on  the  inference  drawn  from  it  by 
the  attorney ;  and  what  that  inference  was,  the  record  does  not  ex- 
plicidy  infcmn  us.    If  the  question  on  which  the  judges  doubted 
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was,  whether  such  a  pardon  ought  to  reetrain  the  court  ftom  pro* 
Douncing  judgment  in  the  case  before  them,  which  was  expressly 
excluded  from  it;  the  fiist  inquiry  is,  whether  the  robbery  charged  in 
Che  one  indictment  is  the  same  with  that  charged  in  the  other.  This 
is  neither  expressly  aifirmed  nor  denied*  If  the  convictions  be  for 
different  robberies,  no  question  of  law  can  arise  on  the  effect  which 
the  pardon  of  the  one  may  have  on  the  proceedings  for  the  others. 

If  the  statement  on  the  record  be  sufficient  to  inform  this  court, 
judicially,  that  the  robberies  are  the  same,  we  are  not  told  on  what 
point  of  law  the  judges  were  divided.  The  only  inference  we  can 
draw  from  the  statement  is,  that  it  was  ^doubted  whether  the  r#i  gn 
terms  of  the  pardon  could  restrain  the  court  from  pronouncing  *■ 
the  judgment  of  law  on  the  conviction  before  them.  The  prisoner 
was  convicted  of  robbing  the  mail,  and  putting  the  life  of  the  carrier 
in  jeopardy,  for  whi^h  me  punishment  is  deaSi.  He  had  also  been 
convicted  on  an  indictment  for  the  same  robbery,  as  we  now  suppose, 
without  putting  life  in  jeopardy,  for  which  the  punishment  is  fine 
and  imprisonment;  and  the  question  supposed  to  be  submitted  is, 
whether  a  pardon  of  the  greater  offence,  excluding  the  less,  ne- 
cessarily comprehends  the  less,  against  its  own  express  terms. 

We  should  feel  not  much  difficulty  on  this  statement  of  the  ques- 
tion, but  it  is  unnecessary  to  discuss  or  decide  it. 

Whether  the  pardon  reached  the  less  offence  or  not,  the  first  in* 
dictment  comprehended  both  the  robbery  and  the  putting  life  in  jeo- 
pardy, and  the  conviction  and  judgment  pronounced  upon  it  extended 
to  both.  After  the  judgment  no  subsequent  prosecution  could  be 
maintained  for  the  same  offence,  or  for  any  part  of  it,  provided  the 
former  conviction  was  pleaded.  Whether  it  could  avail  without  be- 
ing pleaded,  or  in  any  manner  relied  on  by  the  prisoner,  is  substan- 
tiiuly  the  same  question  with  that  presented  in  the  second  point, 
which  is,  ^'  that  tne  prisoner  can,  under  this  conviction,  derive  no  ad- 
vantage from  the  pardon,  without  bringing  the  same  judicially  before 
the  court  by  plea,  motion  or  otherwise.'' 

The  constitution  gives  to  the  president,  in  general  terms,  <<  the 

Sower  to  grant  reprieves  and  pardons  for  offences  against  the  United 
tates." 

As  this  power  had  been  exercised  from  time  immemorial  by  the 
executive  of  that  nation  whose  language  is  our  language,  and  to 
whose  judicial  institutions  ours  bear  a  close  resemblance ;  we  adopt 
their  principles  respecting  the  operation  and  effect  of  a  pardon,  and 
look  into  their  books  for  Uie  rules  prescribiiig  the  manner  in  which  it 
is  to  be  used  by  the  person  who  would  avail  himself  of  it 

A  pardon  is  an  act  oif  grace,  proceeding  from  the  power  entrusted 
with  the  execution  of  the  laws,  which  exempts  the  individual,  on 
whom  it  is  bestowed,  from  the  punishment  the  law  inflicts  for  a  crime 
he  has  committed.  It  is  the  private,  (hough  official  act  of  the  exe- 
cutive magistrate, delivered  to  the  ^individual  for  whose  benefit  r#i  g  ■ 
it  is  intended,  and  not  communicated  officially  to  the  court.  ■- 
It  is  a  constituent  part  of  the  judicial  system,  that  the  judge  sees 
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only  with  judicial  eyes,  and  knows  nothing  respecting  any  particalar 
case,  of  which  be  is  not  informed  judicially.  A  private  deed,  not 
communicated  to  him,  whatever  may  be  its  character,  whether  a  par- 
don or  release,  is  totally  unknown  and  cannot  be  acted  on.  The 
looseness  which  would  be  introduced  into  judicial  proceedings,  would 
prove  fatal  to  the  great  principles  of  justice,  if  the  judge  might  notice 
and  act  upon  facts  not  brought  regularly  into  tne  cause.  Such  a 
proceeding,  in  ordinary  cases,  would  subvert  the  best  established 
principles,  and  overturn  those  rules  which  have  been  settled  by  the 
wisdom  of  ages. 

Is  there  any  thing  peculiar  in  a  pardon  which  ought  to  dbtinguish 
it  in  this  respect  from  other  facts? 

We  know  of  no  legal  principle  which  will  sustain  such  a  dis- 
tinction. 

A  pardon  is  a  deed,  to  the  validity  of  which  delivery  is  essentia], 
and  delivery  is  not  complete  without  acceptance.  It  may  then  be 
rejected  by  the  person  to  whom  it  is  tendered ;  and  if  it  be  rejected, 
we  have  discovered  no  power  in  a  court  to  force  it  on  him. 

It  may  be  supposed  that  no  being  condemned  to  death  would  re» 
ject  a  pardon ;  but  the  rule  must  be  the  same  in  capital  cases  and  in 
misdemeanours.  A  pardon  may  be  conditional ;  and  the  condition 
may  be  more  objectionable  than  the  punishment  inflicted  by  the 
judgment. 

The  pardon  may  possibly  apply  to  a  different  per^n  or  a  different 
crime.  It  may  be  absolute  or  conditional.  It  may  be  controverted 
by  the  prosecutor,  and  must  be  expounded  by  the  court  These 
circumstances  combine  to  show  that  this,  like  any  other  deed,  ought 
to  be  brought  <<  judicially  before  the  court  by  plea,  motion  or  other- 
wise." 

The  decisions  on  this  point  conform  to  these  principles.  Hawkins, 
b.  2,  cfa.  37,  sect  69,  says,  ^^  but  it  is  certain  tnat  a  riian  may  waive 
the  benefit  of  a  pardon  under  the  great  seal,  as  where  one  who  hath 
such  a  pardon  doth  not  plead  it,  but  takes  the  general  issue,  after 
^1621  ^^^^^  ^^  ^^^^^  ^^^  resort  to  the  ^pardon."  In  sect  67,  he 
-I  says,  ^^  an  exception  is  made  of  a  pardon  after  plea." 

Notwithstanding  this  general  assertion,  a  court  would  undoubtedly 
at  this  day  permit  a  pardon  to  be  used  after  the  general  issue.  Still, 
where  the  benefit  is  to  be  obtained  through  the  agency  of  the  court, 
it  must  be  brought  regularly  to  the  notice  of  that  tribunal. 

Hawkins  says,  sect  64,  *<  it  will  be  error  to  allow  a  man  the  benefit 
of  such  a  pardon  unless  it  be  pleaded."  In  sect  65,  he  says,  ^'  he 
who  pleads  such  a  pardon  must  produce  it  sub  fide  sigUU^  though  it 
be  a  plea  in  bar,  because  it  is  presumed  to  be  in  his  custody,  and  die 
property  of  it  belongs  to  him. 

Comyn,  in  his  Digest,  tit  Pardon,  letter  H,  says,  '^  if  a  man  has  a 
charter  of  pardon  from  the  king,  he  ought  to  plead  it  in  bar  of  the 
indictment;  and  if  he  pleads  not  guilty  he  waives  his  pardon." 
The  same  law  is  laid  down  in  Bacon's  Abridgment,  title  Pardon; 
and  is  confirmed  by  the  cases  these  authors  quote. 
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We  have  met  with  only  one  case  which  might  seem  to  question  it 
Jenkins,  page  169,  case  62,  says,  ^^  if  the  king  pardons  a  felon,  and 
it  is  shown  to  the  court,  and  yet  the  felon  pleads  guilty,  and  waives 
the  pardon,  he  shall  not  be  hanged ;  for  it  is  the  king's  will  that  he 
shall  not,  and  the  king  has  an  interest  in  the  life  of  his  subject. 
The  books  to  the  contrary  are  to  be  understood  where  the  charter 
of  pardon  is  not  shown  to  the  court" 

.  This  vague  dictum  supposes  the  pardon  to  be  ^hown  to  the  court 
The  waiver  spoken  of  is  probably  that  implied  waiver  which  arises 
from  pleading  the  general  issue:  and  the  case  may  be  considered  as 
determining  nothing  more  than  that  the  prisoner  may  avail  himself 
of  the  pardon  by  showing  it  to  the  court,  even  after  waiving  it  by 
pleading  the  general  issue.  If  this  be,  and  it  most  probably  is  the 
fair  and  sound  construction  of  this  case,  it  is  reconciled  with  all  the 
other  decisions^  so  far  as  respects  the  present  inquiry. 

Blackstone,  m  his  4th  vol.  p.  337,  says,  '^  a  pardon  may  be  pleaded 
in  bar."  In  p.  376,  he  says,  <'  it  may  also  be  pleaded  in  arrest  of 
judgment"  In  p.  401,  he  says,. "  a  pardon  by  act  ♦of  par-  r#i go 
fiament  is  more  beneficial  than  by  the  king's  charter;  for  a  ^ 
man  is  not  bound  to  plead  it,  but  the.  court  must,  ex  qffidoy  take 
notice  of  it ;  neither  can  he  lo&e  the  benefit  of  it  by  his  own  laches 
or  negligence,  as  he  may  of  the  king's  charter  of  pardon.  The 
king's  charter  of  pardon  must  be  specially  pleaded,  and  that  at  a  pro- 
per time ;  for  if  a  man  is  indicted  and  has  a  pardon  in  his  pocket, 
and  afterwards  puts  himself  upon  his  trial  by  pleading  the  general 
issue,  he  has  waived  the  benefit  of  such  pardon.  But  if  a  man  avails 
himself  thereof,  as  by  course  of  law  he  may,  a  pardon  may  either  be 
pleaded  on  arraignment,  or  in  arrest  of  judgment,  or,  in  the  present 
stage  of  proceedings,  in  bar  of  execution." 

The  reason  why  a  court  must  ex  officio  take  notice  of  a  pardon  by 
act  of  parliament,  is  that  it  is  considered  as  a  public  law  ;  having  the 
same  effect  on  the  case  as  if  the  general  law  punishing  the  oiBfence 
had  been  repealed  or  annulled. 

This  court  is  of  opinion  that  the  pardon  in  the  proceedings  men- 
tioned, not  having  been  brought  judicially  before  the  court  by  plea, 
motion  or  otherwise,  cannot  be  noticed  by  the  judges. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  third  circuit  and 
eastern  district  of  Pennsylvania,  and  on  the  question  on  which  the . 
judges  of  that  court  were  divid^  in  opinion,  and  was  aigued  by  the 
attorney-general  on  the  part  of  the  United  States :  on  consideration 
whereof,  this  court  is  of  opinion  that  the  pardon  alluded  to  in  the 
proceedings,  not  having  been  brought  judicially  before  the  court  by 
plea,  motion  or  otherwise,  ought  not  to  be  noticed  by  the  judges,  or 
in  any  manner  to  affect  the  judgment  of  the  law.  All  which  is  di- 
rected  and  adjudged  to  be  certified  to  the  judges  of  the  said  circuit 
court  of  the  iJnited  States  for  the  eastern  district  of  Pennsylvania. 
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^HE  United  States  v.  Samuel  Brewster. 

Indictment  founded  on  the  eighteenth  section  of  the  act  of  congreia.  pasied  on 
the  15th  day  of  April,  1816.  entitled  '^act  to  incoiporate  the  subscribers  to  the 
Bank  of  the  United  States." 
The  indictment  charged  the  defendant  with  uttering  and  forging  ^  a  counterfeit 
bill  in  imitation  of  a  bill  issued  hy  the  president,"  &c.,  of  the  bimk.  Tlie  forged 
paper  was  in  these  words  and  figures : 

(5)  F  745  F  743  (5) 

Cashier  of  (he 

Bank  of  the  United  States. 
Pay  to  C.  W.  Earnest,  or  order,  five  dollars 
Office  of  Discount  and  Deposit  in  Pittsburgh,  the  10th  day  of  Dec,  1829. 

A.  BRACKENRmCE,  Pftss. 
J.  CosaxT,  Cash. 

Fainnnn,  Draper,  Underwood  &  Co. 
(Endorsed)  Pay  the  bearer, 

^  c.  w.  Ernest. 

Held,  that  a  genuine  instrument,  of  which  the  fi>rged  and  counterfeited  instrument 
is  an  imitation,  is  not  a  bill  issued  by  order  of  the  president,  &c.,  of  the  Bank 
of  the  United  States,  according  to  the  thie  intent  and  meaning  of  the  eighteenth 
section  of  the  act  incorporating  the  bank. 

ON  a  certificate  of  division  of  opinion  from  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania. 

At  the  circuit  court  in  October,  1832,  an  indictment  was  found 
against  the  defendant,  containing  two  counts. 

The  first,  that  on  the  8th  day  of  May,  1832,  he  unlawfuUy  and 
feloniously  did  sell,  utter  and  deliver  a  false,  foi]^ed  and  counter- 
feited bill,  in  imitation  of  a  bill  issued  by  order  of  the  president  and 
directors  of  the  bank  of  the  United  States,  which  said  false,  foiged, 
and  counterfeited  bill,  partly  written  and  partly  printed,  is  in  the 
words  and  figures  following,  to  wit : 

(5)F745  F745(5) 

Cashier  of  the 

Bank  of  the  United  States. 
Pay  to  C.  W.  Earnest,  or  order,  five  dollars 
Office  of  Discount  and  Deposit  in  Pittsburgh,  the  10th  day  of  Dec^  1829. 

A.  BBACKENRIDGE,  Ptes. 
J.  CoREST,  Cash. 

Faizmaa,  Draper,  Underwood  k  Co. 
(Endorsed)  Pay  the  bearer, 

C.  W.  EARNEST 

•1  Ai>1  *^^^  intent  to  defraud  the  president,  directors  and  company 
^^-1  of  the  Bank  of  the  United  States;  be,  the  said  Samuel 
Brewster,  otherwise  called  Samuel  B.  Brewster,  at  the  time  he  so  sold, 
uttered  and  delivered  the  said  false,  foiged  and  counterfeited  bill  as 
aforesaid,  then  and  there  well  knowing  the  same  to  be  false,  foiged 
and  counterfeited,  contrary  to  the  form  of  the  act  of  congress  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 
The  second  count  charged  that  the  defendant  did  sell,  utter  and 
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deliver,  and  did  cause  to  be  sold,  uttered  and  delivered,  a  false, 
foiged  and  counterfeited  note,  in  imitation  of  and  purporting  to 
be  a  note  iaeued  by  order  of  the  president  and  directors  of  the 
Bank  of  the  United  States,  which  said  last  mentioned  false,  forged 
and  counterfeited  note,  partly  written  and  partly  printed,  was  in  the 
words  and  figures  following,  to  wit  [describing  it  in  the  same 
form  as  in  the  first  count] :  with  intent  to  defraud  the  president, 
directors  and  company  of  the  Bank  of  the  United  States;  he,  the 
said  Samuel  Brewster,  otherwise  called  Samuel  B.  Brewster,  at  the 
time  he  so  sold,  uttered  and  delivered  the  said  false,  foiged  and  coun- 
terfeited note  as  aforesaid,  then  and  there  well  knowing  the  same  to 
be  false,  foiged  and  counterfeited,  contrary  to  the  form  of  the  act  of 
congress  in  such  case  made  and  provided,  &c 

To  this  indictment,  the  (prisoner  pleaded  not  guilty ;  and,  upon 
the  trial,  the  following  question  occurred,  upon  which  the  opinions 
of  the  judges  of  the  circuit  court  were  ojqxMied. 

Whether  the  genuine  instrument  of  which  the  said  false,  foiged 
and  counterfeited  instrument  is  in  imitation,  is  a  bill  issued  by  o^er 
of  the  president  and  directors  of  the  said  bank,  according  to  the  true 
intent  and  meaning  of  the  eighteenth  section  of  the  act  of  congress, 
passed  on  the  16m  day  of  April  in  the  year  of  our  Liwd,  1816, 
entitled  "  an  act  to  incorporate  the  Bubsciibers  ot  the  Bank  of  the 
United  States.-' 

And  the  said  judges  being  so  opposed  in  opinion  upon  the  question 
aforesaid,  the  same  was  then  and  there,  at  die  request  of  the  district 
attorney  for  the  United  States,  stated  under  the  direction  of  the 
judges,  and  ordered  by  the  court  to  be  certified,  under  the  seal  of 
the  court,  to  the  supreme  court,  at  their  next  session  to  be  held  there- 
after, to  be  finally  decided  by  the  said  ^supreme  court ;  and  rmioA 
the  court  being  further  of  OfHnion  that  further  proceedings  1- 
could  not  be  hiul  in  said  cause  without  prejudice  to  the  merits  of  the 
same  cause,  did  order  that  the  juij  empannelled  as  aforesaid  to  try 
■aid  cause,  be  diachaiged  fixnn  givmg  any  verdict  therein. 

The  case  was  presented  to  the  consideration  of  the  court  by  Mr. 
Taney,  attomey-generaL    The  defendant  did  not  appear  by  counsel 

Mr.  Taney  said : 

The  indictment  was  found  under  the  provisions  of  the  act  of 
April  10th,  1816,  sect  18,  incorporating  the  Bank  of  the  United 
States.  The  offence  chaiged  in  the  first  count  is  selling  ''a  counter- 
feit bill;"  in  the  second  count  the  offence  allied  is  seUing  '^a 
counterfeit  note." 

Under  the  provisions  of  the  law  the  ^^  note"  or  ^'  bill"  counterfeited, 
must  be  one  issued  '^  by  order  of  the  president  and  directors  of  the 
bank ;"  but  this  is  not  such  a  bUL  it  is  drawn  by  the  president 
and  cashier  of  the  branch  bank  of  Pittsburgh  on  the  mother  bank  at 
Philadelphia. 

The  attorney-general  submitted  the  case  to  the  court,  after  stating 
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the  sections  of  the  bank  charter  which  refer  to  "  bills,"  "  notes,''  and 
"  bills  of  exchange,"  thus  showing  that  the  <^  notes"  of  the  bank,  and 
"  bills  of  exchange"  are  not  the  same ;  while  upon  other  words  used 
in  the  eighteenth  section,  the  offence  charged  against  the  defendant 
might  have  been  the  foundation  of  an  indictment,  the  court  would 
decide  whether  in  this  case  as  a  '^  bill"  or  "  note,"  the  draft  set  forth 
in  the  indictment  was  properly  described.  He  also  cited  10  Peterad. 
44;  2  East's  Cr.  Law,  876;  10  Petersd.  61. 

The  following  certificate  was  directed  to  be  issued  to  tne  circuit 
court. 

On  a  certificate  of  division  in  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
*1671  ^^^  ^^^  circuit  court  of  the  United  States  for  the  eastern  *di&- 
^  trict  of  Pennsylvania,  and  on  the  question  and  point  on  which 
the  judges  of  that  court  were  opposed  in  opinion,  and  which  was 
certified  to  this  court  for  its  opinion,  agreeably  to  the  act  of  congress 
in  such  case  made  and  provided,  and  was  aigued  by  counsel :  on 
consideration  whereof,  this  court  is  of  opinion,  that  the  genuine 
instrument,  of  which  the  said  false,  foiged  and  counterfeited  instru- 
ment, in  the  certificate  of  division  mentioned,  is  in  imitation,  is  not  a 
bill  issued  by  order  of  the  president,  directors  and  company  of  the 
Bank  of  the  United  States,  according  to  the  true  intent  and  meaning 
of  the  eighteenth  section  of  the  act  of  congress,  passed  on  the  16th 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixteen,  entitled  '^  an  act  to  incorporate  the  subscribers  of  the 
Bank  of  the  United  States:"  whereupon  it  is  ordered  and  adjudged 
by  this  court,  that  it  be  certified  to  the  said  circuit  court  of  the 
district  of  Petansylvania,  that  the  genuine  instrument,  of  which  the 
said  false,  forged  and  counterfeited  instrument  in  the  certificate  of 
division  mentioned  is  in  imitation,  is  not  a  bill  issued  by  order  of  the 
president,  directors  and  company  of  the  Bank  of  the  United  States, 
according  to  the  true  intent  and  meaning  of  die  eighteenth  section  of 
the  act  of  congress,  passed  on  the  16th  day  of  April,  in  the  year  of 
our  Lord  one  Uiousand  eight  hundred  and  sixteen,  entitled,  '<  an  act 
to  incoiporate  the  subscrit^rs  of  the  Bank  of  the  United  States." 
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R.  being  indebted  to  the  Farmers'  Bank  of  Alexandria,  on  certain  promissory  notes 

exceeding  in  amount  one  thousand  dollars,  conveyed  to  H.  a  lot  of  ground  in  .^ 

Alexandria,  exceeding  one  thousand  dollars  in  value,  devised  to  her  by  her  hus-        \  9U    84 
band,  to  secure  the  payment  of  the  said  notes  by  sale  of  the  lot.    R.  claimed  an  * 
estate  in  fee  in  the  property  conveyed  to  Uie  trustee.     The  sum  due  to  the  bank 
was  reduced  by  payments  to  less  than  one  thousand  dollars,  and  R.  being  de- 
ceased, a  bill  was  filed  by  the  bank  to  compel  the  trustee  to  sell  the  property . 
conveyed  to  him  by  R.  for  the  payment  of  the  balance  of  the  debt.    The  circuit 
court  decreed  that  K.  held  no  other  interest  m  the  property  than  a  life  estate, 
and  dismissed  the  bill.    The  complainants  appealed. 

On  a  motion  to  dismiss  the  appeal  for  want  of  jurisdiction,  the  debt  remaining  due 
to  the  bank  being  less  than  one  thousand  dollars,  the  amount  required  to  give 
jurisdiction  in  appeals  and  writs  of  error  from  the  circuit  court  of  Uie  district  of 
Columbia ;  it  was  held  that  the  real  matter  in  controversy  was  the  debt  claimed 
in  the  bill  \  and  though  the  title  of  the  lot  might  be  inquired  into  incidentally,  it 
doee  not  constitute  the  object  of  the  suit.    The  appeal  was  dismissed. 

ON  appeal  from  the  circuit  court  of  the  United  States  of  the  district 
of  Columbia  for  the  county  of  Alexandria. 

In  the  circuit  court  of  the  county  of  Alexandria  the  appellants 
filed  a  bill  setting  forth  that  a  certain  Mary  Reder  being  indebted  to 
the  Farmers'  Bank  of  Alexandria,  as  drawer  of  certain  promissoiy 
notes,  amounting  to  one  thousand  two  hundred  and  sixty-seven  dol- 
lars, which  notes  were  renewed  and  were  afterwards  reduced  by 
payments,  in  order  to  secure  the  payment  of  the  sum  remaining  due 
to  the  bank  on  the  10th  of  September,  1823,  made  and  executed  a 
deed  to  John  Hooff,ODe  of  the  defendants,  by  which  certain  real 
estate  in  the  city  of  Alexandria,  was  conveyed  to  him  in  trust  to 
secure  the  payment  of  the  amount  due  on  said  notes.  The  title  of 
Mary  Resler  to  the  property  so  conveyed,  was  derived  from  the  will 
of  her  deceased  husband ;  and  the  bill  claims  that  she  took  a  fee 
simple  in  the  property,  to  be  defeated  by  her  marrying  again,  and 
she  having  died  without  marrying,  the  property  is  liable  to  her  debts. 

The  bill  proceeds  to  state,  that  James  Gait  and  others,  also  r#i  gn 
^appellees,  contend  that  Mary  Resler  took,  under  the  will  of  ^ 
her  husband,  no  more  than  a  life  estate  in  the  property  so  conveyed 
in  trust;  and  that  John  Hooflf,  the  trustee,  declines  making  a  sale  of 
the  property  to  satisfy  the  debt  due  to  the  appellants. 

Th^  biil  asks  a  discovery  of  the  asserted  title  of  the  appellees,  that 
the  equity  of  redemption  set  up  by  the  appellees  may  be  foreclosed, 
and  that  the  trustee  be  decreed  to  sell  the  premises.  The  bill  also 
asks  for  an  account  from  the  administrator  of  Mary  Resler. 

The  answer  of  John  Gait,  one  of  the  appellees,  denies  the  tide  of 
Mary  Resler  in  the  property  conveyed  by  the  deed  of  trust  to  have 
been  a  fee  simple  in  her ;  and  asserts  that  the  fee  in  the  same  de- 
scended to  the  respondent  and  to  his  brothers,  and  asserts  that  Mary 
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Reder  took  no  more  in  the  premises,  under  the  will  of  her  deceased 
husband,  than  an  estate  for  life. 

The  circuit  court,  bein^  of  opinion  that  Mary  Resler  took  no  more 
thim  an  estate  for  life  under  the  will  of  her  deceased  husband ;  and 
conveyed  to  the  appellant,  by  the  deed,  no  more  than  such  an  /estate, 
dismissed  the  complainant's  bilL  From  this  decree  the  appellants 
appealed  to  this  court. 

Mr.  Fendall  moved  to  dismiss  the  appeal;  this  court  having  no 
jurisdiction  to  entertain  an  appeal,  unless  the  sum  in  controverqr 
exceeds  one  thousand  dollars. 

It  was  admitted  that  the  debt  due  to  the  bank  from  Maiy  Resler, 
at  the  time  the  bill  was  filed,  did  not  exceed  seven  hundred  doUare ; 
and  an  affidavit  was  exhibited  to  the  court  to  prove  the  estate  held 
by  the  trttstee  exceeded  one  thousand  ddlare  in  value. 

Mr.  Fendall  cited  Columbian  Insunmce  Company  ▼.  Wheel- 
wright, 7  Wheat  634 ;  Oldgrant,  on  the  demise  of  Meremth  v.  M'Kee, 
1  Peters,  248;  and  Ritchie  v.  Mauro,  2  Peters,  248. 

He  contended  that  the  only  amount  in  controversv  was  the  sum 
due  to  the  appellants.  It  is  the  beneficial  amount;  that  which  will 
result  to  a  party  in  the  event  of  the  suit,  which  gives  jurisdiction. 

*1701      ^^*  ^^^^  contra,  aigued  that  the  title  to  the  estate  conveyed 
-I  ^  the  trustee  was  the  question  in  the  court,  and  this  court 
woultl  look  alone  to  the  value  of  the  estate. 

Mr.  Chief  Justice  Marsitall  delivered  the  opinion  of  the  court 

This  is  a  motion  to  dismiss  an  appeal  from  a  decree  of  the  court 
of  the  United  States  for  this  district,  sitting  in  the  county  of  Alex- 
andria ;  because  the  matter  in  contcoveny  does  not  amount  to  one 
thousand  dollars. 

The  bill  was  filed  for  the  puipose  of  obtaining  a  decree  for  the  sale 
of  a  lot,  on  which  a  deed  of  trust  had  been  given  to  secure  the  pay* 
ment  of  a  sum  of  money  amounting  with  interest  to  less  than  one 
thousand  dollaiB.  The  bill  was  dismissed,  and  from  this  decree  an 
appeal  was  taken. 

The  appellant  alleges,  in  support  of  the  jurisdiction  of  the  court, 
that  the  real  question  is,  whether  the  debtor  be  entitled  to  the  lot, 
and  as  that  is  worth  more  than  one  thousand  dollars,  this  court  may 
take  jurisdiction,  though  the  sum  claimed  in  the  bill  is  less. 

The  court  is  of  a  different  opinion.  The  real  matter  in  controversy 
is  the  debt  claimed  in  the  bill ;  and  though  the  title  of  the  lot  may 
be  inquired  into  incidentally,  it  does  not  constitute  the  object  of 
the  suit 

The  appeal  is  dismissed. 
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*JoHN     HOLMBS,    MlOHASL    OmBALT,    RiOHABB    CaTON,    HuGH        7p  itji 

Thompson,  and  William  Slatbr,  appellants,  v.  Danibl    ^»    8l 
Trout,  William  Moreland,  Walter  Moreland,  Jeremiah 
Trout,  Jacob  Oterpbok    and  William  Buchannan,  af* 
peixebs. 

Quaatioiu  on  the  yalidity  of  certain  entries  of  lands  in  the  state  of  Kentucky. 

A  sarrey  itself,  which  had  not  acquired  notoriety,  is  not  a  good  call  for  an  entry. 
But  when  the  survey  has  been  made  conformable  to  the  entry,  anct  the  entry 
caii  be  sustained,  the  call  for  the  surrey  may  support  an  entry.  The  bounda^ 
rtee  of  the  survey  must  be  shown.  This  principle  is  fully  settled  by  the  de- 
cisions of  the  courts  of  the  state  of  Kentucky. 

It  has  been  a  settled  principle  in  Kentucky  that  surplus  land  does  not  vitiate  an 
entry,  and  a  survey  is  held  valid  if  made  conformably  to  such  an  entry. 

The  principle  is  well  settled,  that  a  junior  entry  shall  limit  the  survey  of  a  prior 
entry,  to  its  calls.    This  rule  is  reasonable  and  just. 

Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed  by  its  calls; 
and  this  is  the  reason  wly  it  is  essential  that  every  entry  shall  describe  with  pre- 
cision the  land  designed  to  be  appropriated  by  it.  If  the  land  acyoining  to  the 
entry  should  be  covered  by  a  subsequent  location,  it  would  be  most  ui^just  to 
sanction  a  survey  of  the  prior  entry  beyond  its  calls,  and  so  as  to  include  a  part 
of  the  junior  entry. 

The  locator  may  survey  his  entry  in  one  or  more  surveys,  or  he  may,  at  pleasure, 
withdraw  a  part  of  his  entry.  When  a  part  of  a  warrant  is  withdrawn,  the  rules 
of  the  land  office  require  a  memomndum  on  the  margin  of  the  record  of  the 
original  entry,  showing  what  part  of  it  is  withdrawn. 

In  giving  a  construction  to  an  entry,  the  intention  of  the  locator  is  to  be  chiefly 
regan&d,  the  same  as  the  intention  of  the  parties  in  giving  a  construction  to  a 
oontract.  If  a  call  be  impracticable,  it  is  rejected  as  surplusage,  on  the  ground 
that  it  was  mado  through  mistake ;  but  if  a  call  be  make  for  a  natural  or  arti- 
ficial object,  it  shall  always  control  mere  course  and  dista  tee.  Where  there  is 
no  object  called  for  to  control  a  rectangular 'figure,  that  form  shall  be  given  to 
the  survey. 

No  evidence  can  be  looked  into  in  this  oomt,  which  exeteises  tn  appellate  jurisdio- 
tion,  that  was  not  before  the  circuit  court ;  and  the  evident>e  certified  with  the 
record,  must  be  considered  here  as  the  only  evidence  before  the  court  below. 
Iff  in  certifying  a  record,  a  part  of  the  evidence  in  the  case  had  been  omittedi 
it  might  be  certified  in  obedience  to  a  certiorari;  but  in  such  a  case,  it  must 
appear  from  the  record  that  the  evidence  was  used  or  ofiered  to  the  circuit  court. 

Under  the  laws  of  Kentucky,  the  cancelling  of  a  deed  does  not  reinvest  the  title 
in  the  grantor. 

^APPEAL  from  the  circuit  court  of  the  United  States  for  r^^m 
the  district  of  Kentuckj.  I- 

In  the  circuit  court  the  appellimts  filed  their  bill  in  Noyember, 
1815,  setting  forth  a  title  to  ten  thousand  acres  of  land  derived  under 
an  entry  m^e  by  Edward  Yoss,  on  the  11th  of  October,  1783,  upon 
which  patents  duly  issued,  and  chaiging  that  the  defendants  were  in 
possession  of  the  said  lands  claiming  title  under  entries  made  subse- 
quent to  that  of  Edward  Yoss.  The  bill  prayed  a  discovery,  that  the 
defendants  may  be  decreed  to  convey  to  the  complainants  their  re- 
spective claims,  to  render  possession  of  the  land  withheld,  and  for 
(Hher  and  further  relief. 

After  various  proceedings  in  the  case,  by  amended  bills  and  other- 
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wise,  from  1815,  the  circuit  court  at  May  term,  1829,  gave  the  fol- 
lowing opinion  and  decree: 

The  complainants  state  in  their  bill  that  "Edmund  Yoss,  on  the 
11th  day  of  October,  1783,  made,  with  the  surveyor  of  the  proper 
county,  the  following  location :  Edward  Yoss  enters  ten  thousand 
acres  by  virtue  of  two  treasury  warrants,  Nos.  8991  and  8990,  be- 
ginning at  the  north-west  corner  of  Patton's  eight  thousand  four 
hundred  acres  survey;  thence,  with  Allen's  line,  westwardly  to  the 
river,  and  along  Robert's  line  on  the  east  for  quantity ;  also,  five 
thousand  acres  by  virtue  of  treasury  warrant,  No.  8989,  beginning  at 
the  south-west  corner  of  Patton's  eight  thousand  four  hundred  acres 
survey,  then  westwardly  with  Patton,  Pope  and  Thomas'  survey ; 
thence  up  the  river,  and  on  Patton's  hne  on  the  east,  for  quantity." 
That  surveys  having  been  duly  executed  on  said  entries,  the  same 
were  assigned  to  a  certain  Peyton  Short,  to  whom  patents  were 
issued  bearing  date  the  12th  and  14th  days  of  March,  1790;  that 
on  the  lOih  day  of  December,  1796,  Short  conveyed  to  John  Holmes, 
by  deed,  his  whole  claim  to  the  land  in  cnntroversy,  but  that  by  con- 
tract, it  is  now  jointly  held  by  the  said  Holmes  and  the  other  com- 
plainants ;  and  that  the  above  deed  is  held  for  their  joint  benefit. 
The  complainants  further  state  that  conflicting  entries  have  been  made 
by  different  persons  since  their  location  on  the  same  land,  and  elder 
patents  obtained ;  and  they  pray  that  a  conveyance  may  be  decreed 
to  them  on  the  ground  of  their  prior  equity.  In  their  answers, 
*17^1  *the  defendants  deny  the  equity  set  forth  in  the  complainants' 
^  bill ;  and,  having  the  elder  legal  title  founded  upon  valid 
entries  and  surveys,  they  pray  that  the  bill  may  be  dismissed.  Since 
the  commencement  of  the  present  term,  the  complainants  have  filed 
an  amended  bill,  stating  that  the  whole  of  the  land  in  contest  was 
purchased  for  the  use  and  benefit  of  Hdmes,  Slater,  Caton  and 
Omealy ;  and  that,  subsequently,  by  the  conisent  of  Caton  and  Slater, 
Omealy  became  their  trustee ;  that  an  agreement  was  entered  into 
between  the  complainants  and  a  certain  John  Breckenridge  deceased, 
by  which  he  undertook  to  render  certain  services,  for  which  he  was 
to  have  one  moiety  of  the  land;  that  the  original  deed  to  Holmes, 
never  having  been  recorded,  was  handed  to  said  Breckenridge,  with 
other  papers  relating  to  the  business,  and  with  direaions  to  Short  to 
make  a  deed  to  the  complainants  and  Breckenridge;  that,  the  said 
Breckenridge  was  in  possession  of  the  deed  to  Holmes,  and  authorized 
to  receive  a  conveyance  from  Short  to  himself;  and  the  complain- 
ants agreed  with  Short  to  cancel  the  deed  to  Holmes,  which  was 
done  by  delivering  it  to  Short,  who  cancelled  it  by  erasing  his  name, 
and  a  new  deed  was  made  by  him  to  Breckenridge,  and  to  William 
Omealy  as  trustee  for  John  Holmes  and  William  Slater,  and  to 
Hugh  Thompson,  as  trustee  for  Richard  Caton,  bearing  date  21st 
day  of  September,  1804.  The  amended  bill  further  states  that 
Breckenridge  departed  this  life  in  1806,  before  his  part  of  the  con- 
tract was  performed,  and  that  a  bill  was  filed  against  his  heirs  by  the 
complainants  for  a  reconveyance  of  the  land;  that,  on  the  final 
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hearing  of  this  case,  the  court  decreed  that,  as  Breckenridge  had  but 
in  part  performed  his  contract,  the  deed  should  be  cancelled  as  to  all 
the  lands  withm  two  adverse  claims,  to  wit :  that  of  the  defendant 
Howard  and  Williams  or  Brown ;  and  the  complainants 

were  decreed  to  convey  to  Breckenridge's  heirs  one  moiety  outside 
of  these  claims ;  in  pursuance  of  this  decree,  deeds  were  executed. 
The  complainants  state  that  the  whole  of  the  land  in  controversy  is 
included  in  John  Howard's  claim,  under  which  the  defendants  claim, 
and  is  referred  to  in  the  deed  from  Breckenridge's  heirs  to  them;  and 
that,  since  the  date  of  such  deed,  the  equitable  tide  has  been  vested  in 
them.  To  the  amended  bill,  Jeremiah  Trout,  Daniel  ^rout,  r#i  iri 
William  Buchannan,  Jacob  Overpeck,  John  Moreland,  Walter  ^ 
A.  Moreland  and  William  Moreland,  defendants,  answer,  that  they, 
with  those  under  whom  they  claim,  have  been  in  the  actual  occupancy 
and  peaceable  possession  of  all  the  land  claimed  by  them,  in  their 
former  answers,  for  upwards  of  twenty  years  before  the  filing  of  the 
amended  bill,  and  they  deny  the  statements  contained  in  it  On 
filing  the  amended  bill,  the  parties  agreed  that  the  suit  should  pro- 
gress in  the  names  of  the  parties  to  the  record,  and  that  no  advantage 
should  be  taken  on  account  of  the  death  of  either  of  the  parties  since 
the  pendency  of  the  suit ;  and  that  the  decree  should  be  as  valid  as 
if  the  heirs  of  any  such  party  were  before  the  court.  It  was  also 
agreed  that  John  Howard  entered  on  the  land  in  controversy,  by 
virtue  of  his  claim  of  seven  thousand  nine  hundred  and  forty-five 
and  a  half  acres,  by  his  tenants,  and  within  the  claim  of  C.  Clarke ; 
that  the  entry  was  within  the  boundary  of  said  Clarke,  and  that 
Howard's  claim  wholly  covered  the  claim  of  Clarke ;  that  this  entry 
was  made  in  the  year  1804,  and  continued,  without  interruption, 
adverse  to  the  claim  of  Yoss  and  Short,  set  up  by  the  complainants, 
until  the  year  1813,  when  Howard,  in  an  action  of  ejectment,  by 
virtue  of  Clarke's  claim,  was  evicted,  and  possession  taken  by  Wil- 
liam Moreland,  deceased,  a  purchaser  from  Clarke ;  and  that  such 
possession  was  continued  by  said  Moreland  until  his  death,  and  that 
his  devisees  have  remained  in  the  possession  adverse  to  the  com- 
plainants ever  since.  It  was  admitted  that  Daniel  Trout,  deceased, 
m  the  year  1808,  purchased  the  claim  of  Daniel  and  Hite's  six  hun- 
dred acres  within  the  tract  claimed  by  complainants,  and,  at  that  time, 
by  histwo  sons,  Daniel  and  Jeremiah,  entered  into  the  possession,  which 
is  still  continued ;  that  the  defendants,  Overpeck  and  Buchannan,  in  the 
year  1818,  entered  into  the  possession  of  the  above  tract,  under  the  said 
Daniel  and  Jeremiah,  and  have  resided  on  it  until  the  present  time;  all 
of  whose  possessions  are  adverse  to  the  complainants.  The  grant  to 
Daniel  and  Hite  is  admitted  to  be  elder  in  date  than  Howard's,  or  any 
other  interfering  claim ;  Clarke's  grant  is  elder  than  Howard's,  and 
Short's  bears  date  after  Howard's.  As  the  defendants  possess  the  elder 
grant,  the  complainants  must  rely  on  their  prior  equity,  and,  to  show 
*this,  they  endeavour  to  sustain  the  entry  of  Yoss,  under  r^iire 
which  they  claim.  This  entry  calls  to  begin  at  the  north-  ^ 
west  comer  of  Patton's  eight  thousand  four  hundred  acres  survey, 
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and  for  Allen  and  Roberts'  line.  Patton's  entry  was  made  on  thfe 
26th  December,  1782,  for  eight  thousand  four  hundred  acres,  upon  a 
treasury  warrant,  No.  12,311,  about  two  miles  up  the  first  branch 
above  the  Eighteen  Mile  creek,  beginning  at  a  tree  marked  J.  P.,  to 
run  north  five  miles,  then  to  extend  ofif  at  right  angles  for  quantity : 
this  entry  was  surveyed  on  the  20th  September,  1783,  and  calls  to 
begin  at  a  mulberry,  elm  and  sugar  tree,  marked  J.  P.,  standing  on 
the  bank  of  the  first  large  creek  running  into  the  Ohio  above  the 
Eighteen  Mile  creek,  two  miles  up  the  said  creek.  On  the  11th 
October,  1783,  John  Alien  entered  one  thousand  acres,  part  of  a  trea- 
suiy  warrant.  No.  14,198,  beginning  at  the  north-west  corner  of  Pat- 
ton's  eight  thousand  four  hundred  acres  survey,  and  running  with  his 
line  south  two  hundred  and  fifty  poles,  thence  down  the  creek  on 
both  sides  westwardly  for  quantity,  to  be  laid  oflT  in  one  or  more  sur- 
veys. Roberts'  entry  was  made  on  the  26th  December,  1782,  the 
same  day  Patton's  entry  was  made.  It  is  argued  by  the  counsel  for 
the  defendants,  that  Patton's  entry,  on  which  Yoss'  entry  depends, 
is  void  for  want  of  certainty  and  notoriety  in  its  calls.  The  deposi- 
tions of  several  witnesses  have  been  read  to  sustain  this  entry.  Wil- 
liam Meriwether  swears  that  Eighteen  Mile  creek  was  known  pre- 
vious to  the  year  1782,  and  that  Patton's  creek  is  the  first  one 
running  into  the  Ohio  above  Eighteen  Mile  creek,  except  Bell's 
spring  branch,  which  is  not  much  more  than  a  mile  in  length ;  that 
Patton's  creek  was  so  called  from  the  time  the  above  entry  was  made, 
and  was  generally  pretty  well  known  by  that  name  as  early  as  Octo- 
ber, 1783.  He  does  not  recollect  the  year  he  became  acquainted 
with  the  tree  marked  J.  P.,  but  he  thinlos,  within  a  year  or  two  after 
the  entry  was  made,  be  was  at  the  tree,  about  two  miles  up  Patton's 
creek,  lacking  forty  poles,  in  company  with  persons  who  were  about 
purchasing  Patton's  entry.  The  letters  J.  P.  were  very  large,  and 
marked  on  a  mulberry  tree  standing  near  the  creek ;  that  Patton  in- 
formed him  of  the  entry  shortly  after  it  was  made,  and  that  he  had 
marked  the  tree,  and  run  one  of  the  lines  before  the  entry  was 
*1761  *™^^^*  ^^  states  that,  from  the  appearance  of  the  tree,  he 
-I  has  no  doubt  of  its  having  been  marked  at  the  time  as  repre- 
sented by  Patton.  He  further  states,  he  thinks  it  would  be  almost 
impossible  for  any  person  to  have  searched  for  the  tree  without  find- 
ing it,  after  finding  the  beginning  corner  of  Patton's  entry  and  sur- 
vey ;  it  would  not  be  difi&cult,  he  states,  for  a  subsequent  locator  to 
find  the  north-west  comer  by  tracing  the  line ;  that  he  has  traced 
this  line  several  times  to  the  comer,  on  the  top  of  a  hill  at  a  sugar 
tree  and  two  ashes,  which  were  plainly  marked.  At  the  beginning 
comer  of  Patton's  survey,  the  witness  states  there  was  an  appearance 
of  a  large  encampment,  and  several  trees  were  marked,  some  with 
the  letters  J.  P.,  and  others  with  the  initials  of  his  own  name ;  and 
that  the  trees  about  the  place  were  much  chopped.  Benjamin 
Roberts  states  that  he  believes  Eighteen  Mile  creek  has  been  gene- 
rally known  since  the  year  1780,  and  that  he  saw  it  in  1783 ;  that 
Patton's  creek  is  the  first  one  of  any  notoriety  running  into  the  Ohio 
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above  the  Eighteen  Mile  creek:  and  it  was  generally  known  by  that 
name  in  the  spring  of  the  year  1783.  He  thinks  that  a  good  woods- 
man, by  searching  up  the  creek  agreeably  to  the  calls  of  Patton's 
entiy,  could  have  found  his  beginning  comer.  Joseph  Saunders 
states  that  he  knew  Eighteen  Mile  creek  in  June,  1780 ;  that  Pat- 
ton's  creek  is  the  first  creek  of  any  note  above  Eighteen  Mile  creek, 
and  its  name  was  derived  from  the  entry  of  Patton.  He  states  that, 
in  May,  1783,  Patton  showed  him  a  mulberry  tree  marked  J.  P. 
standing  on  the  bank  of  Patton's  creek,  about  two  miles  from  the 
mouth,  and  said  it  was  his  beginning  corner;  the  letters  J.  P.  were 
laige,  and  appeared  to  have  been  marked  with  a  tomahawk ;  and 
the  witness  thinks  the  tree  might  have  been  found  by  any  one  search- 
ing for  it.  Several  other  witnesses  were  acquainted  with  Patton's 
entiy  at  an  early  period,  and  with  its  principal  calls,  but  not  until 
some  years  after  it  was  made.  No  doubt  can  exist  that  the  Eighteen 
Mile  creek  was  notorious  at  the  time  the  entry  was  made,  and  that 
the  branch  called  for  is  the  one  known  by  the  name  of  Patton's 
creek;  between  this  creek  and  the  Eighteen  Mile  creek  there  are  one 
or  two  small  branches,  neither  of  which  could  be  taken  for  the  call 
in  the  entry :  but  it  is  objected  to  the  entry,  that  the  call,  "  about 
*two  miles  up  the  first  branch,"  is  not  sufficiently  definite  to  ^^|^tm 
direct  a  subsequent  locator  to  the  marked  tree ;  that  the  side  I- 
of  the  creek  on  which  this  tree  stands  is  not  designated,  nor  its  dis- 
tance from  the  creek ;  and  that,  by  actual  measurement  on  a  straight 
line  from  the  mouth  of  the  creek,  the  distance  to  the  tree  falls  forty 
poles  short  of  two  miles.  It  is  also  contended,  by  the  calls  of  the  entry, 
it  would  seem  to  have  been  the  intention  of  the  locator  that  the  body 
of  the  land  should  be  about  two  miles  up  the  creek,  rather  than  that 
point  should  constitute  his  beginning  corner.  This  objection  seems 
not  to  be  well  taken :  the  wods  of  the  entry  are,  James  Patton  en- 
ters eight  thousand  four  hundred  acres,  &c.,  about  two  miles  up  the 
first  branch  above  the  Eighteen  Mile  creek,  beginning  at  a  tree  marked 
J.  P. ;  and  no  one,  it  is  believed,  could  mistake  these  calls,  or  hesi- 
tate to  conclude  that  the  tree  marked  was  the  beginning  corner :  from 
this  corner  the  entry  calls  to  run  five  miles  north,  &c.  The  rule 
which  governs  in  the  construction  of  entries  has  been  long  fixed,  and 
if  this  were  not  the  case,  it  would  obviously  result  from  circumstances. 
Entries  were  made  at  an  early  day,  by  individuals  who  were  more 
acquainted  with  the  stratagems  of  savage  warfare  than  the  precision 
of  language.  They  were  better  hunters  than  critics :  entries  must 
be  construed  by  the  popular  signification  of  the  words  used,  rather 
than  by  the  grammatical  arrangement  of  sentences.  If  the  intention 
of  the  locator  can  be  satisfactorily  ascertained  from  the  calls  of  his 
entry,  it  must  be  sustained.  The  call  to  run  up  the  creek,  in  popular 
signification,  directs  the  inquirer  to  follow  the  stream :  as  the  Eighteen 
Mile  creek  is  below  Patton's  creek,  any  person  beginning  his  search 
at  that  point  for  the  marked  tree,  would  trace  the  Ohio  to  Patton's 
creek,  and  would  naturally  seek  for  the  marked  tree  on  the  lower 
side,  about  two  miles  from  its  mouth ;  but  it  would  not  be  unreasona- 
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ble  to  require  a  search  oq  both  sides  of  the  creek.  This  search  would 
somewhat  increase  the  labour  of  a  subsequent  locator,  but  it  would 
scarcely  lessen  the  probability  of  finding  the  object.  No  witness  saw 
the  tree  when  it  was  marked,  but  Meriwether  saw  it  one  or  two  years 
afterwards;  and,  from  the  appearance  of  the  letters  J.  P.,  he  seems 
to  have  no  doubt  that  they  were  made  at  the  time  Patton  represented 
^1781  ^^^"^  ^  ^^^^  *been  made.  Saunders  saw  these  letters  in 
J  1783,  and  the  tree  was  pointed  out  to  him  by  Patton,  as  his 
beginning  corner:  this  was  witnin  five  months  after  the  entry  was 
m^e,  and  several  months  before  the  entry  of  Yoss.  Several  wit- 
nesses state  that  the  beginning  of  Patton's  entry  could  be  found  by 
observing  its  descriptive  calls.  The  variation  of  forty  poles,  on  a 
straight  Tine,  from  the  distance  called  for  in  the  entry,  is  not  con- 
sidered very  material.  The  circumstances  under  which  this  entry 
was  made,  would  authorize  no  one  to  expect  greater  accuracy :  forty 
poles  more  or  less  than  the  exact  distance  of  two  miles,  is  a  suf- 
ficiently limited  range  for  a  subsequent  locator.  Under  all  the  facts 
established,  the  court  are  of  opinion  that  the  entiy  of  Patton  is  shown 
to  possess  dl  the  requisites  of  a  valid  entry :  this  entry  was  surveyed 
on  the  20th  of  September,  1783,  twenty  days  before  the  entry  of 
Yoss.  Yoss'  entry  calls  for  the  survey  of  Patton,  though  it  does  not 
appear  at  that  time  to  have  been  recorded ;  the  north-west  comer  of 
this  survey,  which  is  the  beginning  called  for  in  Yobs'  entry,  could 
easily  be  found  by  tracing  the  line  from  Patton's  beginning  comer ; 
any  variation  in  the  length  of  this  line,  from  the  ccdls  of  the  entry, 
cannot  be  material  as  to  the  defendants'  entry,  as  the  distance  is  con- 
trolled by  the  marked  comer  proved  to  have  been  made.  The  other 
calls  in  the  entry  of  Yoss  are  believed  to  be  sufilciently  cerUiin  to 
enable  the  bolder  of  a  warrant  to  locate  the  adjacent  land ;  and  that 
is  a  substantial  compliance  with  the  requisitions  of  the  land  law. 

The  other  entry  of  Yoss  for  five  thousand  acres,  which  calls  to 
begin  at  the  south-west  comer  of  Patton's  eight  thousand  four  hun- 
dred acre  survey,  contains  all  the  requisites  of  a  valid  entry.  To 
show  a  title  from  the  patentee,  a  deed,  bearing  date  the  10th  day  of 
December,  1796,  from  him  to  John  Holmes  for  thirteen  thousand 
five  hundred  acres,  is  given  in  evidence.  The  signature  of  the 
grantor  in  this  deed  has  been  erased,  apparently  with  the  view  of 
cancelling  it;  but  it  is  contended  that,  if  such  an  inference  can  arise 
from  the  erasure,  that  it  does  not  reinvest  the  fee  in  the  grantor ;  that 
this  can  only  be  done  by  the  solemnities  of  a  deed  duly  executed. 
One  of  the  subscribing  witnesses  to  this  deed,  whose  deposition  is 
*1791  ^'^^^^^^^^^  ^^  prove  its  execution,  states  that  he  was  written  *to 
-I  by  Short,  to  endeavour  to  make  sales  of  the  land  for  him ; 
that,  upon  being  told  by  Holmes  what  was  the  best  he  could  do  with 
it,  the  witness  advised  him  to  sell  it,  and  told  him  that  he  thought 
Short  would  be  satisfied ;  and  the  witness  understood  the  land  was 
sold.  The  witness  states  that,  from  his  letter  book,  this  deed  appears 
to  have  been  forwarded  by  him  to  Holmes,  on  the  3d  of  January, 
1797.  A  letter  from  Short  to  Holmes,  dated  29th  September,  1794, 
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in  which  he  proposes  to  sell  the  lands  at  a  certain  price,  is  read  in 
evidence.  This  letter,  however,  treats  Holmes  as  an  agent  to  sell 
the  land,  and  not  in  the  light  of  a  purchaser.  An  obligation  signed 
by  Short,  dated  10th  December,  1796,  is  also  in  evidence.  In  this 
obligation,  Short  states  that  he  <^has  executed  a  deed  to  Holmes,  of 
that  date,  for  two  certain  tracts  of  land,  containing  thirteen  thousand 
five  hundred  acres,  which  said  deed  is  deposited  in  the  hands  of  W. 
Morton,  of  Lexington ;  and  that,  should  Holmes  be  dissatisfied  with 
the  warranty  given  in  said  deed,  and  it  is  not  in  pursuance  of  the 
meaning'  and  itiiention  of  the  above  letter,  he  agrees  to  enter  into 
such  an  instrument  of  writing^  From  the  whole  of  this  evidence,  it 
would  seem  to  authorize  the  conclusion  that  the  deed  executed  to 
Holmes  was  only  designed  to  enable  him  to  sell  and.  make  titles  to 
the  lands  for  the  benefit  of  Short :  but,  if  any  doubt  remained  on 
the  subject,  it  is  removed  by  a  subsequent  deed  executed  by  Short 
for  the  same  lands  to  Holmes  and  others,  without  any  reference  to 
the  former  deed,  and  by  the  amended  bill  of  the  complainants,  who 
state  that  the  first  deed  was  cancelled  by  agreement  between  Breck- 
enridge  and  Short,  and  that  they  claim  title  under  the  one  subse- 
quently executed.  The  first  deed,  though  absolute  upon  its  face, 
was  intended  to  make  Holmes  a  trustee  for  the  use  of  Short:  and  the 
court  have  no  difiSculty,  under  the  circumstances,  in  considering  it  a 
nullity  so  far  as  it  relates  to  the  present  controversy :  this  deed  has 
never  been  recorded,  nor  does  it  seem  to  have  been  treated  by  the 
parties  as  a  valid  instrument  There  is  no  satisfactory  proof  of  its 
delivery.  From  all  the  facts,  it  appears  most  probable  that  it  was 
forwarded  to  Breckenridge  by  Caton,  or  some  other  person,  and  that 
it  was  never  in  the  possession  of  Holmes,  or  intended  to  be  delivered 
to  him.  By  a  letter,  dated  13th  of  ♦January,  1803,  .Holmes,  r#igQ 
by  his  trustee,  Omealy,  requested  W.  Morton  to  surrender  the  ^ 
deed  to  Breckenridge,  who  was  authorized  to  receive  a  conveyance 
of  the  land  from  Shorts  The  complainants  must  rely  upon  their 
conveyance  from  Short,  dated  2l8tdayof  September,  1804.  This 
deed  conveys  to  John  Omealy,  trustee  for  John  Holmes  and  William 
Slater,  and  to  H.  Thompson,  trustee  of  Richard  Caton,  and  to  John 
Breckenridge,  the  tracts  of  land  set  forth  in  the  bill. 

From  the  amended  bill  it  appears  that  Breckenridge  was  entitled 
to  one  moiety  of  the  entire  claim  as  a  compensation  for  certain  ser- 
vices to  be  rendered  by  him ;  that  he  died  before  the  services  were 
completed ;  and  that  the  complainants  filed  their  bill  against  his 
heirs,  and  obtained  a  decree  that  cancelled  the  deed  to  certain  parts 
of  the  land,  which,  in  pursuance  of  such  decree,  were  conveyed  by 
the  heirs  of  Breckenridge  to  the  complainants.  A  question  is  hero 
made  by  the  defendants^  counsel,  whether  the  title  set  up  by  the  com- 
plainants, in  their  amended  bill,  being  different  from  that  stated  in 
the  original  bilf,  is  not  in  fact  the  commencement  of  a  new  suit,  and, 
consequently,  gives  to  the  defendants  a  right  to  insist  on  the  statute 
of  limitations  in  bar  to  the  complainants'  right  of  recovery.  If  such 
shall  be  the  effect  of  the  title  set  forth  in  the  amended  bill,  it  is 
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agreed  between  the  parties  that  advantage  may  be  taken  of  it.  In 
the  first  bill  filed,  the  title  is  stated  to  have  been  derived  from  Short, 
the  patentee  to  Holmes,  with  whom  contracts  were  made  by  the 
other  complainants  for  certain  interests  in  the  land.  The  amended 
bill  sets  up  a  tide,  by  deed,  from  Short  to  John  Omealy,  trustee  for 
John  Holmes  and  William  Slater,  and  to  H.  Thompson,  as  trustee 
for  Richard  Caton,  and  to  John  Breckenridge.  Between  these  deriva- 
tions of  title  in  law  there  is  an  essential  variation,  but  not  in  equity. 
The  equitable  interests  of  the  parties  may  be  the  same  under  both 
deeds.  In  the  first  bill,  the  complainants  state  that,  although  the 
tiile  was  acquired,  and  is  held  by  Holmes  from  Short,  yet,  by  con- 
tracts with  said  Holmes,  the  estate  is  their  joint  property,  and  that 
Holmes  held  it  for  their  use :  such  an  alteration  in  this  bill,  as  to 
state  the  deed  to  have  been  made  by  Short  to  the  complainants  in- 
stead of  to  Holmes,  does  not  change  the  complainants'  equity,  and 
*1811  ^^^^^^  ^  ^considered  as  the  institution  of  a  new  suit.  The 
-I  case  is  however  different,  so  far  as  it  respects  the  interest  of 
the  complainants  under  the  decree  against  the  heirs  of  Breckenridge. 
A  conveyance  from  them  to  the  complainants  of  a  part  of  the  land 
conveyed  by  Short  to  their  ancestor,  was  decreed  on  the  ground  that 
the  consideration  had,  in  part,  failed.  Breckenridge  died  before  the 
services  he  agreed  to  render  were  fully  performed.  In  the  deed  to 
him  there  was  no  reservation  or  condition.  It  was  only  by  the  aid 
of  a  court  of  chancery  that  the  right  of  the  complainants  would  be 
established  and  enforced  against  a  part  of  the  land.  Until  the  decree 
which  cancelled  the  deed  was  pronounced,  the  complainants  possessed 
no  claim,  in  law  or  equity,  to  the  land  in  question,  which  could  be 
rendered  effective  against  the  claim  of  the  defendants.  To  the  de- 
cree, therefore,  must  the  complainants  look  for  the  origin  of  their 
claim  to  the  land. 

This  decree  was  obtained  in  November,  1822 ;  and  for  the  first 
time,  a  claim  is  set  up  under  it  in  the  amended  bill.  Under  the 
agreement  of  the  parties,  this  part  of  ttie  bill  must  be  considered  as 
the  substitution  of  a  distinct  right,  essentially  different  from  any  pre- 
tence of  claim  contained  in  the  first  bill ;  and,  consequently,  cannot 
be  considered  in  a  more  favourable  point  of  view,  as  to  the  statute  of 
limitation,  than  the  assertion  of  the  same  right  in  a  bill  filed  at  the 
present  term.  It  will  follow,  therefore,  that  the  tide  to  the  land 
conveyed  to  the  complainants,  under  the  decree  against  the  heirs  of 
Breckenridge ;  so  far  as  it  covers  the  land  which  has  been  occupied 
by  the  defendants,  and  those  under  whom  they  claim,  adversely,  to 
the  complainants,  for  twenty  years  before  the  filing  of  the  amended 
bill ;  in  law  and  equity,  is  vested  in  the  defendants.  The  balance 
of  the  tract  claimed  by  the  defendants  within  the  entry  of  Yoss,  must 
be  relinquished  to  the  complainants,  as  they  hold  the  prior  equity. 
The  interfering  claims  will  limit  Yoss  to  the  calls  of  his  entry,  but 
the  surveys  are  not  protracted  in  such  a  manner  as  to  enable  the 
court  satisfactorily  to  designate  the  boundaries  of  the  parties  as  fixed 
by  this  decision.  Unless,  therefore,  the  parties  from  their  local 
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knowledge  of  the  land,  shall  be  able  to  lay  down  the  interferences, 
k  may  be  necessary  to  direct  a  survey. 

*And  afterwards,  to  wit,  on  a  subsequent  day  of  the  term,  r^ioo 
and  year  last  aforesaid,  to  wit,  the  May  term,  1829,  the  court  L 
do  order  and  decree  that  Jonathan  Taylor,  surveyor  of  Oldham 
county,  do  lay  off  the  land  in  controversy,  by  beginning  at  James 
Patton's  north-west  comer,  designated  on  the  connected  plat,  and  lay 
down  James  Allen's  entiy  of  one  thousand  acres,  running  from  said 
corner  with  patent  line,  south  two  hundred  and  fifty  poles,  and  at 
right  angles  for  quantity,  and  also  lay  down  said  entry  by  running 
from  the  base  line,  so  that  the  lower  line  will  cross  Barebone  creek 
the  same  distance  that  the  base  line  crosses  it ;  from  Patton's  north- 
west comer  of  said  Allen,  with  said  lines,  parallel  to  the  several 
courses  of  the  creek,  within  the  said  Allen's  survey,  when  so  made ; 
and  if  Barebone  will  not  be  included  within  the  survey  of  Allen, 
when  so  made,  the  survey  will  be  so  varied  as  to  make  the  creek  pass 
out  of  the  lower  end  of  the  survey  as  near  to  the  point  of  distance 
that  strikes  the  upper  line  as  the  general  course  of  the  stream  within 
the  survey  will  admit,  to  include  both  sides  of  the  stream.  That  he 
then  lay  down  John  Roberts'  entry,  by  running  the  first  line  thereof 
six  miles  parallel  to  the  general  course  of  the  Ohio  river,  from  where 
a  due  west  line  from  Patton's  comer  to  the  liver  will  strike  it,  to  a 
point  six  miles  on  said  river  when  reduced  to  a  straight  line;  that  he 
then  lay  off  Yoss'  entry  of  ten  thousand  acres  by  first  running  a  due 
west  line  to  the  river,  and,  on  the  course  of  Roberts'  line,  until  the 
quantity  of  ten  thousand  acres  of  land  is  obtained ;  and  then  the 
course  of  Allen's  west  line,  when  laid  down  parallel  to  Barebone, 
until  it  strikes  the  river;  and  then  up  the  river,  and  with  the  course 
of  Roberts'  line  as  before  directed.  And  that  he  then  ascertain,  by 
metes  and  bounds,  the  interference  between  the  complainants'  entry, 
when  surveyed  in  each  position,  and  the  defendants'  surveys.  And 
the  court  do  further  order  and  direct  that  the  surveyor  aforesaid  survey 
and  lay  down  the  said  claims  in  any  or  additional  positions  which 
either  party  may  direct,  and  make  report  to  the  court,  to  enable  the 
court  to  make  a  final  decree. 

Afterwards,  at  May  term,  1830,  of  the  circuit  court,  the  following 
final  decree  was  given  by  the  court: 

'^  The  surveyor  having  made  his  report  in  pursuance  to  the  r#i  go 
^terlocutory  decree  of  this  court,  the  court  do  decree  and  ^ 
order  that  the  defendants,  John  Moreland,  William  Moreland,  and 
Walter  Moreland,  convey  to  die  complainants,  with  special  warranty, 
*one  half  or  moiety  of  so  much  of  Christopher  Clarke's  survey  of  four 
hundred  acres,  as  is  included  within  the  line  designated  on  the  sur- 
veyor's report  by  the  letter  C,  and  figure  2,  and  the  original  lines  of 
Clarke's  survey  below  or  south  of  said  line.  And  the  court  do  further 
decree  and  order  that  the  said  defendants  and  complainants  make 
partition  of  the  same;  and  that  the  said  Jonathan  Taylor,  the  sur- 
veyor, divide  and  partition  the  same  as  nearly  equal  in  quantity  and 
value  as  is  practicable ;  and  that  he  report  to  this  court  for  their  ap 
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proval,  the  metes  and  bounds  of  the  moiety  allotted  to  the  complain- 
ants. And  the  court  do  further  decree  and  order  that  the  said  defend- 
antSy  John  Moreland,  William  Moreland,  and  Walter  Moreland,  pay 
to  the  complainants  their  costs  herein  expended.  And  the  court  do 
decree  and  order  that  so  much  of  the  bill  as  seeks  redress  against  the 
defendants  within  the  claim  of  Daniel  and  Hite,  to  wit,  Daniel 
Trout,  Jeremiah  Trout,  Jacob  Overpeck,  and  William  Bucbannan, 
be  dismissed)  and  that  the  complainants  pay  to  them  their  costs.  And 
the  court  do  order  and  decree  that  the  suit,  as  to  the  other  defendants 
named  in  the  bill,  be  continued." 
From  this  decree  the  complainants  appealed  to  this  court 

The  case  was  aigued  by  Mr.  Wickliffe,  for  the  appellants ;  and  by 
Mr.  Loughborough,  for  the  appellees. 

Mr.  Wickliffe,  for  the  appellants. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States,  for  the  district  of  Kentucky.  The  history  of  the  case  is  ac- 
curately detailed  in  the  opinion  of  the  court,  so  far  as  that  detail  is 
given. 

The  decree  recites  the  entries  relied  on  accurately.  They  are  as 
follows:  viz. 

December,  26th,  1782.    James  Patton  enters  eight  thousand  four 

hundred  acres  upon  treasury  warrant,  No.  12,511,  about  two  miles 

*1841  ^P  ^^  ^^  branch,  above  the  Eighteen  Mile  creek.    ^Begin- 

^  nmg  at  a  tree  marked  J.  P.  and  to  run  north  five  miles,  then 

to  extend  off  at  right  angles  eastwardly,  for  quantity. 

December,  26th,  1782.  John  Roberts  enters  ten  thousand  acres 
on  treasury  warrant  No.  14,224.  Beginning  at  the  upper  comer  next 
the  river  of  James  Patton's  entry  of  eight  thousand  four  hundred 
acres,  and  to  run  parallel  with  the  river  six  miles,  then  off  at  right 
angles  eastwardly  for  quantity. 

October,  17th,  1783.  James  Allen  enters  one  thousand  acres,  part 
of  treasury  warrant  No.  1 4,198.  Beginning  at  the  north-west  comer 
of  James  Patton's  eight  thousand  four  hundred  acres  survey,  and 
running  with  his  line  south  two  hundred  and  fifty  poles,  thence  down 
the  creek  on  both  sides  westwardly  for  quantity.  To  be  laid  off  in 
one  or  more  surveys. 

October,  11th,  1783.  Edward  Voss  enters  ten  thousand  acres  by 
virtue  of  two  treasury  warrants  Nos.  8991  and  8990.  Beginning  at 
the  north-west  comer  of  Patton's  survey  of  eight  thousand  four 
hundred  acres;  thence  with  Allen's  line  westwardly  to  the  river; 
thence  up  the  river,  and  along  Roberts'  line  on  the  east,  for  quantity. 

PaUon's  survey  bears  date  the  20th  day  of  September,  1783,  and' 
calls  to  begin  at  a  mulberry,  elm  and  sugar  tree  marked  I.  P.  standing 
on  the  bank  of  the  first  large  creek;  thence  north  one  thousand  six 
hundred  poles,  cornering  at  a  sugar  tree  and  two  ashes,  on  the  top  of 
a  hill,  &x. 

'  Of  the  validity  of  the  entry  of  Yoss,  scarcely  a  rational  doubt  can 
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be  entertained.  Patton's  survey  was,  in  fact,  made  before  tbe  date 
of  the  entries  of  Alien  and  Voas,  and  is  most  remarlcabie  for  its  de- 
scription. It  not  only  gives  the  beginning  given  by  the  entry,  and 
the  course  of  the  first  line  and  the  corner  trees,  but  describes  the 
corner  as  standing  on  '^  the  top  of  a  hiUJ*^  The  court  of  appeals  of 
Kentucky  has  in  numerous  cases  decided,  that  in  searching  for  the 
survey,  the  locator  is  bound  to  notice  the  entry  on  which  the  survey 
is  founded,  viz.,  Galloway  v.  Neal,  1  Bibb's  Reports,  139 ;  Ward  and 
Kenton  v.  Lee,  1  Bibb,  27;  Johnson  v.  Marshall,  4  Bibb,  134; 
Findlay  v.  Granger,  2  Marshall's  Reports,  181 ;  Moore  v.  Dodd,  1 
Marshall,  144;  Thubalds  v.  Fowler,  3  Marshall,  579;  Rerpass  v. 
Arnold,  Hardin,  116. 

The  circuit  court  has  reasoned  so  wdl  on  the  notoriety  and  r#i  05 
*indentity  of  the  entry,  that  it  would  seem  a  waste  of  time  to  ^ 
repeat,  in  substance,  what  has  been  said  by  them.  Indeed,  it  is 
believed  that  before  a  court  acquainted  with  the  rules  of  decision  in 
Kentucky,  a  controversy  on  the  validity  of  Yoas'  entry  would  never 
have  been  raised,  but  for  the  opinion  of  the  court  of  appeals  in  the 
case  of  Merriwether  v.  Davige,  2  Littel's  Reports,  38,  where  the  court 
decided  that  the  objects  called  for  in  Patton's  entry  had  not  been  es- 
tablished, and  that,  consequently,  Merriwether,  who  depended  on 
Roberts,  who  depended  on  Patton,  must  fail  a^nst  the  elder  patent 
of  Davige.  But  a  recurrence  to  the  evidence  of  that  case  and  this, 
will  show  an  entirely  different  state  of  proof.  Besides,  Yoss  and 
Allen  cidl  for  the  survey  as  acttially  made;  whereas,  Merriwether 
calls  merely  for  the  entry,  without  the  aid  of  tbe  survey. 

Taking  it  therefore  as  granted,  that  Yoss'  entry  is.  fully  esta-* 
blished,  we  shall  proceed  to  examine  such/ parts  of  the  controversy 
as  we  think  require  the  revision  of  this  court 

The  first  point  we  will  notice  in  which  we  think  the  court  erred, 
is  that  in  which  they  decide  the  complainants  have  no  equity 
beyond  the  quantity  of  eight  thousand  five  hundred  acres,  because 
the  survey,  on  its  face,  purports  to  contain  but  that  quantity.  This 
error  has  arisen,  it  is  presumed,  from  an  idea  that  the  survey  pur- 
ported to  survey  a  part^  and  not  the  whole  entry,  and  that  the 
balance  of  the  warrant  was,  or  might  have  been  resurveyed.  Upon 
no  other  view  of  the  case,  can  the  decree  be  sustained.  A  reference 
to  the  survey,  however,  will  show  that  the  surv^or  purports  to 
survey  the  entire  entry,  and  the  entry  purports  to  locate  the  entire 
warrants.  Both  survey  and  entry  recite  the  NO0.  8990  and  8991, 
and  that  in  the  same  wordsy  and  neither  survey  nor  entry  expresses, 
to  appropriate  a  part  of  these  warrants.  The  warrants  do,  in  fact, 
contain  ten  thousand  acres,  and  the  entry  purports  to  embrace  ten 
thousand  acres.  The  business  of  the  surveyor  was  to  survey  the 
location  according  to  its  locative  calls,  and  he  proceeded  to  do  so, 
but  according  to  his  calculation,  the  entry  only  embraced  e^ht  thou- 
sand five  hundred  acres  of  land,  and  he  reports  a  survey  on  the 
entry  and  warrants  as  only  containing  eight  thousand  five  hundred 
acres,  when  in  fact  it  embraces  more  thiui  ten  thousand,  for  which 
M  2  18  137 


Digitized  by 


Google 


186  SUPREME  COURT. 

[Holmes  aad  others  ▼.  Trout  aad  others.] 

*1861  ^^^  commonwealth  made  ^her  grant  to  Yoes.  By  law  all  the 
^  lands  within  the  bounds  of  the  grant  as  marked,  passed ;  and 
where  patent  calls  differ  from  the  boundary  as  to  quantity,  in  every 
case  of  the  kind  from  the  foundation  of  the  state,  the  Kentucky 
courts  have  held  the  grant  to  be  good  for  the  whole  quantity  em- 
braced by  the  bounds,  and  not  confined  to  the  quantity  expressed  in 
the  grant.  In  the  old  case  of  Beckley  v.  Ransdale,  Printed  Decisions, 
107,  the  court  of  appeals  of  Kentucky  assigns  unanswerable  reasons 
why  the  marked  boundary,  and  not  the  patent  calls,  where  they 
differ  as  to  course  or  distance,  shall  prevail,  to  wit :  the  unevenness 
of  grounds,  and  the  mistakes  of  surveyors.  This  case,  more  than 
any  other  now  remembered,  illustrates  and  verifies  what  the  court 
there  assigns,  as  good  reasons  for  departing  from  the  face  of  the 
patent  and  adhering  to  actual  boundary.  Yoss  had  ten  thousand 
acres  of  land  warrants — he  made  an  entry  on  the  whole  warrants  for 
ten  thousand  acres,  and  employed  the  surveyor  to  run  out  his  entry. 
The  surveyor  does  so,  and  reports  that  owing  to  the  course  of  the 
river^  there  is  but  eight  thousand  five  hundred  acres  of  land  in  the 
entry.  Such  was  the  result  of  his  mensuration  and  his  calculadons. 
Yoss  takes  his  patent,  but  when  he  has  a  fair  calculation  made,  his 
entry  holds  out  full  ten  thousand  acres,  as  likewise  does  his  patent 
Now  all  that  is  required  to  succeed  in  a  land  contest  in  KerUiuJey^  is, 
that  the  complainant  show  a  valid  entry ^  survey  and  patent^  unless 
the  defendant  show  an  elder  special  ent^.  Yoss  hod  a  valid  entry 
(say  the  court)  for  all  the  land  in  contest  Yoss'  survey  and  patent 
cover  his  entry  and  all  the  land  in  contest  Well,  why  does  he  not 
succeed?  Simply  because  an  ignorant  surveyor,  in  making  his 
estimate  of  the  number  of  acres  within  the  entry,  committed  the 
gross  error  of  estimating  his  survey,  containing  full  ten  thousand 
acres,  to  contain  only  eight  thousand  five  hundred.  This  mistake 
was  not  through  the  fault  of  Yoss  or  his  alienees,  nor  should  it  pre- 
judice them.  Certainly  the  defendants  cannot  complain— their 
entries  are  good  for  nothing,  and  they  surveyed  on  the  face  of  Yoss' 
special  entry.  They  were  bound  to  know  they  were  in  Yoss'  special 
entry,  and  equally  bound  to  notice  that  Yoss  had,  by  actual  meeting 
and  bounding  his  survey,  surveyed  them  in,  by  virtue  of  his  entry. 
187*1  ^^^^>  ^®  ^ask,  had  not  Yoss  a  special  entry  and  survey  for  the 
^  land  in  contest,  and  has  not  his  alienee.  Short,  obtained  in  virtue 
thereof  a  patent?  The  answer  must  be  yes!  When  this  is  granted, 
we  hold  that  Yoss  has  manifested  the  best  equitable  right  to  the 
whole  ten  thousand  acres  in  controversy. 

The  next  point  to  be  considered  in  which  we  think  the  court 
erred,  is  the  manner  in  which  they  have  directed  Allen's  land  to  be 
laid  down.  It  is  a  settled  principle  of  decision  in  the  courts  of  Ken- 
tucky, that  wherever  the  courts  can,  without  doing  violence  to  the 
other  calls  of  the  entry,  they  will  decree  it  to  be  surveyed  in  a  rect- 
angular form.  Hite  v.  Harrison,  Hughes'  Reports,  15 ;  Smith  y. 
Grimes,  Hughes'  Reports,  18;  Kennedy  v.  Payne,  Hardin's  Re- 
ports, 10 ;  Moore  v.  Harris,  Printed  Decisions,  27 ;  Black  v.  Bolts 
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I  Bibb,  96;  Pribbie  v.  Yanhooser,  2  Bibb,  120,  and  numerous  others. 
Allea  calls  to  begin  at  Patton's,  north-west  comer  of  his  survey,  and 
run  with  his  line  south  two  hundred  and  fifly  poles,  thence  down 
the  creek  westwardly  for  quantity,  &c.  The  definite  article  has  re- 
ference to  no  creek  specified  either  in  Patton*s  or  Allen's  entry,  and 
can  be  supposed  to  refer  to  Barebone  creek,  only  because  that  is 
found  to  be  crossed  by  his  line  of  two  hundred  and  fifly  poles  along 
Patton's  north  and  south  line.  The  question  then  arises,  is  the  call 
to  run  down  the  creek  on  both  sides  a  call  of  general  description 
or  special  location?  Certainly  not  the  latter.  Suppose  no  other 
call  to  have  been  made  than  down  the  creek,  where  would  you  at- 
tach the  entry?  Why,  to  no  creek  or  place  whatsoever.  And  shall 
a  call  of  general  description,  which  cannot  fix  an  entry  without  a 
special  call,  govern  or  cohtrol  such  special  call  ?  We  say  not,  and 
we  believe  it  to  be  the  invariable  rule  of  decision  in  Kentucky.  See 
Swearingen  v.  Smith,  1  Bibb,  92;  Black  v.  Bolts,  1  Bibb,  96; 
Burk,  &c.  V.  Toodd.  d&c,  1  Bibb,  67;  Shannon  v.  Buford,  2  Bibb, 
117,  and  numberless  others.  Where  the  entry  calls  to  begin  at  the 
nwuthj  head  or  other  paint  on  a  stream,  and  to  embrace  such  stream, 
there  we  admit  such  stream  becomes  locative,  and  no  longer  merely 
descriptive;  but  here  Allen  makes  his  entry  and  has  but  two  loca- 
tive calls :  first  Patton's  line,  and  to  run  south  two  hundred  and  fifty 
poles.  Had  he  stopped  here,  his  entry,  according  to  the  case  of 
Lancasfter  v.  Pope,  and  the  case  of  ^Merriwether  v.  Phillips,  6  r#i  go 
Littel's  Reports,  1812,  would  have  been  void  for  uncertainty,  l- 
because  he  did  not  state  whether  he  would  angle  up  or  down,  east 
or  west  He  had  fixed  his  base,  and  then  says',  he  will  run  down 
the  creek  on  both  sides.  Had  he  stopped,  he  might  have  been  sup- 
posed to  have  made  the  call  for  the  creek  locative,  but  he  could  but 
perceive  the  probability  of  running  north,  south,  east  or  west  on  such 
a  stream,  and  to  explain  what  he  meant,  and  to  govern  his  call  for 
the  creek,  he  added  ''  westwardly  for  quantity." 

The  courts  of  Kentucky  uniformly  make  calls  for  westwardly  or 
southwardly,  mean  west  or  south.  Bradford  v.  M'Clelland,  Hughes, 
104 ;  Craig  v.  Hawkins,  1  .Bibb,  33 ;  Clark  and  Oscar  v.  Stribbing, 
1  Bibb,  122.  In  this  entry  west  gives  right  angles  to  the  base  line, 
and  every  call  in  the  entry  locative  or  descriptive,  will  be  complied 
with.  The  land  will  lie  between  parallel  lines,  and  embrace  a  rect- 
angular form,  and  lie  on  both  sides  of  the  creek.  We  think,  there- 
fore, the  court  erred  in  not  adopting  the  line  I.  B.  as  the  base  of 
Voss'  entry,  instead  of  the  line  I.  A.  Indeed,  the  experimental 
survey  returned  in  the  cause,  shows  that  to  make  Barebone  a  loca- 
tive call,  would  be  to  give  Allen  the  most  ludicrous  figure  imagina- 
ble— that  from  the  course  of  the  stream,  it  is  impossible  to  hypothe- 
cate lines  parallel  to  each  other,  which  will  embrace  the  stream. 

The  court  itself  has  abandoned  its  own  decree  in  giving  directions 
how  to  lay  down  Allen's  survey.  As  they  have  at  last  fixed  it,  the 
south  boundary  cuts  the  creek,  and  the  creek  runs  from  thence  nearly 
south.    Now  it  is  impossible  to  conceive  how  the  court  can  arbitrarily 
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depart  from  both  the  creek  and  west  point,  and  fix  on  the  point  60 
W.,  except  that  they  found  the  call  to  embrace  the  creek  iii  equal 
lines  impossible,  and  that  the  entry,  pursuing  the  idea  tha£  the  creek 
was  to  be  in  the  centre,  would  exhibit  an  absurd  figure  with  serpen- 
une  lines,  to  correspond  to  the  serpentine  windings  of  the  stream.  In 
attempting  to  do  which,  part  of  the  survey  would  be  west,  and  a  part 
run  south.  Supposing  it  then  to  be  a  locative  call  to  run  on  both 
sides  of  the  creek  from  the  base  of  two  hundred  and  fifty-nine  poles, 
what  did  the  uniform  current  of  decisions  in  Kentucky  declare 
should  be  done?  Why^  that  the  court  should  reject  the  absurd  calls, 
^1891  ^'^P^'^'^  ^  ^  ^complied  with,  and  survey  the  entry  as  if 
^  they  were  not  in  it.  See  Bosworth  v.  Maxwell,  Hardin's 
Reports,  209 ;  Pauling  v.  Merriwether's  heirs,  Hughes,  14 ;  Consilla 
V.  Briscoe,  Hughes,  ^ ;  Lenton  v.  M'Connell,  Hughes,  162 ;  Preb- 
ble  V.  Yanhooser,  2  Bibb,  121,  &c.  &c.  And  that  would  be  to  run 
Allen  two  hundred  and  fifty  poles  south,  and  at  right  angles  west  for 
quantity.  Whether  therefore  we  consider  the  call  for  '^  down  the 
creek''  as  descriptive  or  locative,  the  result  will  be  the  same,  and  a 
plain  practicable  mode  of  surveying  both  Allen  and  Yoss,  presents 
itself  to  the  mind  of  eveiy  one. 

These  errore  examined,  another  presents  itself,  which  we  hope  will 
appiear  equally  obvious.  It  is  so  much  of  thf  decree  as  gives  a 
moiety^  instead  of  the  whole  land  covered  by  the  complainant's 
survey  and  patent  The  court  have  proceeded  on  the  idea  that,  to 
enable  a  party  to  maintain  a  bill  in  equity  against  an  adverse  title, 
the  complainant  should  have  a  complete  legal  title.  This  has  been 
repeatedly  overruled  by  the  appellate  court  of  Kentucky.  All  they 
have  required  is,  that  the  complainant  shall  have  the  entire  title  either 
before  suit  or  before  final  decree.  In  numerous  cases  the  persons 
holding  the  equity  have  been  allowed  to  sue  on  an  executory  con- 
tract, their  vendors  and  the  adverse  claimant.  All  the  courts  have 
required  is,  that  the  complainant  shall  show  a  clear  equity  to  the 
thing,  by  grant  or  bringing  his  trustee  into  court..  In  the  old  cases 
of  Thompson  and  Blair,  where  the  complainant  showed  no  patent, 
the  court  pf  appeals  allowed  the  inferior  court  to  give  time  to  com- 
plainant to  obtain  a  grant,  and  decided  that  if  he  did,  to  decree  him 
the  land,  and  if  he  did  not  obtain  the  patent,  to  dismiss  his  bill.  As 
to  a  legal  title  there  can  be  but  one,  and  defendants  had  that  one. 
The  commonwealth  had  granted  the  land  to  the  grantors  of  the  de- 
fendants, and  the  grant  to  Short  conveyed  no  title  whatever.  It  was, 
according  to  the  opinion  of  this  court,  in  the  case  of  Elmendorf  and 
others  v.  Taylor  and  others,  10  Wlieat  162,  void,  the  commonwealth 
having  previously  granted  all  the  tide  held  to  the  first  patentee.  AH 
the  reason  ever  assigned  in  Kentucky  for  the  production  of  the  patent, 
was  that  the  complainant  may  thereby  show  he  complied  with  the 
law,  paid  the  fees,  &c.,  that  his  equity  was  permanently  fixed  to  the 
*1901  ^^^^^>  ^^^  ^withdrawn,  or  liable  to  oe  withdrawn,  as  is  the 
^  case  after  survey  and  patent  The  whole  reasoning  resolves 
Itself  into  this,  that  the  equitable  claimant  is  he  who  ought  to  have 
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tbe  title  held  by  another.  Now,  Omealy  claims  to  be  such :  but  tlie 
defendants  allege  the  deed  of  Short  to  Breckenridge — not  that  it  con- 
veyed a  legal  title,  for  that  was  in  themselves ;  but  as  evidence,  the 
equitable  title  as  to  a  moiety  was  not  in  complainants.  To  this  com- 
plainants reply,  Breckenridge's  title  js  an  inequitable  one.  He  bought 
from  us,  but  has  failed  to  pay  the  consideration.  Now,  in  such  a 
case,  what  more  could  the  defendants  or  the  court  require  of  com- 

?lainants,  than  to  show  they  held  the  entire  equity  as  they  alleged. 
?his  they  could  do  in  various  ways.  1.  By  making  Breckenridge's 
heirs  parties.  2.  By  a  separate  suit  (as  they  have  done)  gel  back  the 
deed  of  the  heirs  of  Breckenridge  before  trial. 

Equity  considers  that  as  done,  which  ought  to  have  been  done. 
The  record  clearly  shows  that  John  Breckenridge  had  no  equitable 
claim  to  the  land  in  contest,  and  that  he  or  his  heirs  should  have  re- 
leased it  Considering  that  as  done  which  ought  to  have  been  done, 
how  stands  the  case?  The  complainants,  who  allege  themselves  to 
be  the  entire  owners  of  the  equity  growing  out  of  Voss'  entry,  sue 
the  defendants  for  the  whole,  and  not  a  moiety,  and  on  the  trial  not 
only  show  that  they  were  purchasers  of  the  equity  from  Short,  and 
that  Breckenridge  was  their  mere  agent  to  be  rewarded  with  peurt  of 
the  Ijtnd,  but  also  produce  the  release  of  Breckenridge's  heirs.  Sup- 
pose Breckenridge's  heirs  had  been  made  parties,  and  no  release  by 
them  executed  until  the  final  decree,  surely  no  doubt  could  exist  as 
to  the  complainants'  claim  to  a  decree  against  defendants.  Can 
equity  make  a  distinction  between  such  a  case,  and  the  one  before 
the  court? 

Should  the  court,  however,  consider  the  complainants  as  only  ac- 
quiring an  equity  on  the  25th  day  of  May,  1826,  when  the  deed  of 
release  was  executed  to  them  by  Breckenridge's  heirs,  then  according 
to  no  principle  can  the  complainants  be  barred  by  time.  Those 
claiming  under  Hite  and  Daniel  did  not  settle  until  1808;  Howard 
did  not  settle  until  1804,  and  when  JSoward  entered,  the  complain- 
ants resided  out  of  the  state.  Of  course,  according  to  a  well  settled 
principle  of  law,  ^the  statute  did  not  begin  to  run  until  they  r#i  gi 
all  came  into  this  state.  See  2  Digest  of  the  Statutes  of  Een-  ^ 
tucky,  861 ;  and  Graves  y.  Graves,  executors,  2  Bibb's  Reports,  207. 
John  Breckenridge  is  admitted  to  have  died  in  1806  or  1807,  leaving 
his  children  all  minors  except  one,  and  that  a  feme  covert^  and  one 
of  them,  William  Breckenridge,  only  three  years  old.  As  the  seven 
years'  act  could  not  run  against  their  equity  until  all  became  of  age, 
and  William  did  not  until  1824;  this  time,  by  the  direction  of  this 
act,  must  be  deducted.  See  2  Digest  of  the  Statutes  of  Kentucky, 
806 ;  May's  Heirs  v.  Bennet,  4  Littel's  Reports,  311 ;  Kennedy's 
Heirs  v.  Duncan,  Hardin's  Reports,  365.  This  act  went  into  opera- 
tion in  1816,  and  has  no  relation  to  the  possession  before  John  Breck- 
enridge's death. 

As  the  complainants  acquired  the  deed  in  1826,  and  filed  their 
amended  bill  in  1829,  alleging  that  fact,  the  seven  years'  act  must  be 
thrown  out  of  the  question.    Our  suit  for  the  whole  land  was 
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depending,  and  the  entire  title  set  up  in  the  year  1815.  Now  sup- 
pose the  papers  that  relate  to  the  controversy  with  Breckenridge,  not 
to  manifest  the  complainants'  equity  prior  to  the  decree  in  their 
favour.  That  decree  was  made  in  1822,  within  eighteen  years  aftei 
Howard's  entry  on  the  land,  and  within  fourteen  years  after  the 
entry  of  Trout  under  Daniel  and  Hite.  As  we  alleged  an  entire 
equity,  surely  all  the  court  can  require  of  us  is  to  show,  before  the 
twenty  years  had  run,  the  evidence  of  that  equity.  The  papers  filed 
as  exhibits  were  read  without  objection,  as  was  the  deposition  of 
Moreton.  The  papers  and  letters  show  the  original  nature  of  our 
claim,  and  Moreton's  deposition  shows  that  it  was  taken  in  the  suit 
of  complainants  against  Breckenridge's  heirs  in  the  year  1816,  and 
the  decree  is  entered  in  1822,  settling  the  equity  in  the  property  to 
be  in  the  complainants,  and  a  release  is  produced  before  the  hearing 
of  the  cause. 

It  is  therefore  contended  that  the  honourable  the  circuit  court 
ened.  1.  In  limiting  the  recovery  to  eight  thousand  five  hundred 
acres  of  land.  2.  In  the  manner  in  which  they  directed  Allen's 
entry  to  be  surveyed.  3.  In  deciding  that  as  to  a  moiety  of  com- 
plainants' equity,  they  were  barred  by  the  statute  of  limitation  of 
twenty  years. 
192*1      ^^^'  Lo"gli''^ofough,  for  the  appellees. 

^  This  is  a  case  of  conflicting  land  claims.    The  bill  of  Holmes 
and  others,  filed  November  23, 1§15,  sets  up  title  as  follows,  viz. 

Edward  Yoss'  entry  for  ten  thousand  acres,  October  11, 1783. 

Survey  of  eight  thousand  five  hundred  acres  of  said  entry, 
February  16, 1789. 

Assignment  of  certificate  of  survey  to  P.  Short,  and  patent  to  him 
ofMarchl6,1790. 

Conveyance  by  Short  to  Holmes,  December  10, 1796,  alleged  to 
be  for  the  benefit  of  the  other  complainants. 

The  bill  alleges  that  the  defendants  are  in  possession  of  the  land 
under  illegal  entries,  surveys  and  patents,  and  prays  that  they  may 
be  compelled  to  surrender  the  land,  and  release  their  claims. 

The  defendants,  Daniel  and  Jeremiah  Trout,  Jacob  Ovemeck 
and  William  Buchannan,  severally  answer  *and  show  title  under  a 
grant  older  than  complainants'  survey  and  patent,  issued  to  Daniel 
and  Hite  for  six  hundred  acres. 

The  defendants,  the  Morelands,  jointly  answering,  show  title 
under  a  grant  to  Christopher  Clarke  for  four  hundred  and  fifty 
acres,  also  older  than  the  survey  and  patent  upon  which  the 
complainants  rely. 

The  defendants  also  say,  that  although  the  boundaries  of  com- 
plainants' survey  of  eight  thousand  five  hundred  acres  as  made,  do 
mclude  their  possessions,  yet  that  it  was  illegally  made  to  include  too 
much  land;  and  that  a  survey  made  to  begin  at  the  beginning 
comer  of  Yoss'  entry,  will  give  complainants  the  quantity  of  eight 
thousand  five  hundred  acres  named  in  their  patent,  without  inter- 
fering with  the  defendants. 
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In  May,  1829,  the  complainants  filed  an  amended  bill  setting 
forth,  that  having  engaged  John  Breckenridge  to  investigate  their 
claims  in  Kentucky  for  one  moiety  thereof,  they  gave  him  the  deed 
of  December  10, 1796,  from  Short,  which  was  cancelled,  and  a  new 
deed  taken  from  Short,  dated  September  21, 1804,  to  con^plainants 
and  Breckenridge  in  equal  moieties :  that  the  title  to  the  moiety  of 
the  land  in  controversy,  vested  in  Breckenridge  by  the  last  aforesaid 
deed,  has  been  reconveyed  ^to  the  complainants  under  rigo* 
decree  of  court  of  June  16,  1824,  the  deed  ^of  the  com-  ^ 
missioner  bearing  date  May  ^,  1826. 

To  this  amendment  the  defendants  respond,  that  they  have  been 
in  the  adverse  possession  of  the  land  twenty  years  previous  to  its 
being  filed,  and  rely  upon  the  bar  by  lapse  of  time. 

The  court  decreed  the  entry  under  which  complainants  claimed  a 
valid  one — that  they  were  entitled  to  eight  thousand  five  hundred 
acres,  the  quantity  named  in  their  survey  and  patent,  and  that  the 
defence,  resting  upon  twenty  years'  adverse  possession  by  the  defend- 
ants, was  a  bar  to  so  much  of  the  right  asserted  by  the  complainants, 
as  was  derived  to  them  from  Breckenridge's  heirs. 

A  survey  having  been  made  under  order  of  court,  it  appeared 
therefrom  that  complainants'  eight  thousand  five  hundred  acres  being 
surveyed  from  the  beginning  of  Yoss'  entiy,  running  with. the  cdls 
thereof,  the  defendants  D.  and  J.  Trout,  Overpeck  and  Buchannan, 
were  not  included  therein,  but  the  Morelands  were.  The  bill  was 
therefore  dismissed  as  to  the  first  named  defendants,  and  the  More- 
lands  decreed  to  surrender  one  half  of  their  land. 

The  complainants,  not  satisfied,  have  appealed. 

For  the  appellees,  it  will,  in  the  first  place,  be  contended,  that  the 
entry  of  Yoss  is  invalid. 

This  entry  calls  to  begin  at  the  north-west  comer  of  Patton's  sur- 
vey of  eight  thousand  four  hundred  acres,  without  any  general  de- 
scription, leading  a  subsequent  locator  into  the  neighbourhood  of  the 
land  intended  to  be  appropriated ;  and  without  showing  where  Pat- 
ton's  survey  is  to  be  found.  It  is,  in  this  res))ect,  defective.  See 
Matson  v.  Hord,  1  Wheat  130;  Johnson  v.  Pannel's  Heirs,  2  Wheat. 
206 ;  M'Dowell  v.  Peyton  et  al.,  10  Wheat  454 ;  1  Bibb,  22, 122 ; 
2  Bibb,  107, 142. 

Patton's  survey  was  made  20th  September,  1783,  on  an  entry 
dated  26th  December,  1782.  As  the  entry  of  Yoss  depends  upon 
Patton's  entry,  in  the  absence  of  any  proof  of  the  identity  and  noto- 
riety of  the  lines  and  comers  of  Patton's  survey,  it  is  incumbent  upon 
the  complainants  to  establish  the  latter  entry. 

In  Merriwether  v.  Davidge,  2  Littel,  38,  the  court  of  appeals  of 
Eentuclnr  held  this  entry  of  Patton  invalid. 

The  ciescriptive  calls  of  this  entry  are  not  shown  to  have  r#iQi 
*beensufi5cient,atthe  time  it  was  made,  to  lead  a  subsequent  1-  ^  ^ 
locator  into  the  neighbourhood  of  the  land. 

The  proof  is  not  sufficient  to  show,  that  the  marked  tree  claimed 
as  the  beginning  of  Patton's  entry,  was  in  fact  marked  before  or  at 
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the  time  of  making  the  entry.    The  legal  right  of  the  defendants 
should  not  be  made  to  yield  to  a  doubtful  equity.    The  court  will 
require  the  prior  equity  to  be  unquestionably  established.     Cieland's 
Heirs  v.  Gray,  1  Bibb,  35. 

The  only  witness  whose  testimony  approaches  to  proof  on  this 
point  is  Merriwether,  who  was  interested  in  the  establishment  of  this 
entry  in  the  state  court  A  year  or  two  after  the  entry  was  made,  he 
saw  a  marked  tree  that  might  answer  for  the  beginning  of  Patton's 
entry,  and  which  tree,  he  supposed^  was  tlie  same  that  Patton  said 
he  had  marked  as  his  beginning — for  Patton  was  not  in  company 
with  him.  From  the  appearance  of  the  tree  his  opinion  was,  that  it 
was  marked  as  early  as  the  date  of  the  entry. 

Sanders  says,  that  in  May,  1783,  Patton  showed  him  a  mulberry 
tree  marked  plainly  with  the  letters  J.  P.,  and  told  him  it  was  the 
beginning  corner  of  his  entry.  Other  persons  were  in  company  with 
Merriwether,  whose  testimony  is  not  taken. 

From  the  present  existence  of  artificial  objects,  their  existence  at 
the  date  of  an  entry  cannot  be  presumed.  3  Bibb,  126 ;  4  Bibb, 
168.  See  a  case  of  an  entry  held  invalid  upon  proof  like  this,  in 
Humphreys  v.  Lewis,  4  Monroe,  337 ;  also  Miller's  Heirs  v.  Haw's 
Heirs,  Hardin,  30. 

Patton's  entry  does  not  state  what  species  of  tree  was  mariced,  nor 
on  what  side  of  the  creek  it  is,  nor  now  far  from  it  The  beginning 
claimed  is  forty  poles  short  of  two  miles  from  the  mouth  of  the  creek. 
The  locative  calis  are  too  indefinite,  when  we  consider  the  nature  of 
the  object  assumed  as  the  beginning — a  tree  in  the  forest  Full 
proof  of  the  identity  of  this  tree,  and  it  could,  at  the  date  of  the 
entry,  be  identified  by  others,  is  essential.    Such  proof  is  not  here. 

The  call  ^^  about  two  miles  up  the  branch,"  though  it  might  per- 
haps be  suflScient  in  a  case  where  the  object  at  the  termination  of  the 
distance  is  unusual  or  conspicuous — such  as  will  arrest  the  attention 
of  a  woodsman — ^will  not  be  deemed  good  in  this  case.  Throw  out 
*1951  ^^^  ^otA  ^^  about"  and  an  extensive  ^circuit  of  forest  would 
^  have  to  be  minutely  searched  to  find  a  marked  tree  forty  pdes 
from  the  termination  of  a  two  mile  line. 

This  court  will  look  into  the  case  of  Merriwether  v^  Davidge,'  2 
Littel,  38. 

If  the  entry  of  Patton  shall  be  established,  we  next  come  to  that  of 
Toss,  immediately  in  controversy. 

This  calls  for  the  north-west  corner  of  Patton's  survey  of  eight 
thousand  four  hundred  acres,  which  survey  was  made  September  20, 
1783,  only  twenty  days  before  the  entry  of  Voss. 

Patton's  survey  was  not  of  record,  and  therefore  no  notice  to 
subsequent  locators.  Key  v.  Matson,  Hardin,  70 ;  Elmendorflf  v. 
Taylor,  10  Wheat  152;  Carson  v.  Hanway,  3  Bibb,  160. 

Making  a  survey  is  not  an  act  of  notoriety  in  the  country,  and  lo- 
cators who  adopt  surveys  as  the  foundations  of  their  claims,  must 
Bove  that  they  could  have  been  found  with  reasonable  inquiry.     1 
ibb,  7,  35,  39,  63, 139  j  2  Bibb,  113, 135. 
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There  is  no  proof  in  this  cause,  that  at  the  time  of  Yoss'  entry  the 
lines  and  comers  of  Patton's  survey  were  marked  at  all,  much  less 
that  they  were  subjects  of  general  reputation  and  notoriety.  They 
should  have  been  notorious.  1  Bibb,  39  and  137,  and  cases  there 
cited ;  1  Monroe,  63 ;  Howard  v.  Todd,  1  Marshall,  275 ;  Moore  v. 
Dodd,  1  Marshall,  144 ;  Hardin,  89, 112, 177. 

No  witness  is  produced  who  was  present  at  the  making  of  the  sur- 
vey, or  who,  at  any  time  previous  to  the  entry  of  Yoss,  had  seen  the 
north-west  comer  of  Patton,  or  had  traced  any  of  his  lines. 

As  the  survey  existed  only  in  the  field  notes  of  the  surveyor,  what 
was  there  to  teach  a  subsequent  locator,  that  the  corner  called  for  by 
Yoss,  was  five  miles  north  of  Patton's  beginning,  or  any  where  in 
that  vicinity?  It  would  be  rash  to  presume  that  the  survey  con- 
formed exactly  to  the  entry.  (jSee  Ward  and  Kenton  v.  Lee,  1  Bibb, 
18.)  Such  was  not  the  fact  nere.  The  connected  plat  shows  that 
the  north-west  comer  of  Patton,  as  supposed  and  erroneously  assumed 
upon  the  evidence  by  the  court  below  to  have  been  marked  at  the 
time  of  the  ^survey,  is  in  truth  near  half  a  mile  more  than  five  r#f  gg 
miles  from  his  beginning.  Surveys  vety  often  vary  from  the  ^ 
entries. 

When  an  unrecorded  survey  is  notorious  at  the  time,  both  ca  to  its 
calls  and  its  position^  it  may  answer  the  calls  of  an  entry.  Seay's 
Heirs  v.  Walton,  5  Monroe,  368. 

An  entry  calling  for  the  lines  of  a  survey,  neither  recorded  nor  no- 
torious, is  invalid,  although  the  claim  on  which  the  survey  was 
made,  was  notorious.     Findlay  v.  Granger,  2  Mar.  179. 

An  entry  calling  for  a  survey  cannot  be  sustained,  unless  the 
boundaries  of  the  survey  are  shown ;  showing  the  entry  on  which 
the  survey  was  made  is  not  enough.  Clay  v.  M'Kinney,  3  Mar.  570 ; 
see  also  Bulor's  Heirs  v.  M'Cawley,  3  Mar.  573;  Theobald  v.  Fow- 
ler, 3  Mar.  577 ;  3  Marshall,  190. 

A  survey  only  a  few  days  old  and  not  notorious,  can  only  uphold 
an  appendant  entry  by  being  conformable  to  a  certain  and  precise 
entry.  Johnson  v.  Marshall,  4  Bibb,  133.  Patton's  survey  is  not 
conformable  to  his  entry. 

But  if  the  entry  of  Yoss  shall  be  deemed  valid,  how  do  the  com- 
plainants show  their  title  under  the  patent  issued  to  Short  thereon? 

The  deed  of  December,  10,  1796,  set  forth  in  the  original  bill,  is  a 
nullity.  When  offered  in  evidence,  the  signature  of  the  grantor  was 
erased.  It  was  never  recorded,  nor  was  there  anyproof  competent 
to  show  its  execution  by  Short  The  deposition  of  William  Moreton, 
in  the  record,  was  taken  between  other  parties,  to  be  used  in  suits  to 
which  these  defendants  were  strangers.  It  cannot  be  evidence  in  this 
case.  So  also  of  the  letters  copied  into  the  record. 

The  original  bill,  and  the  proceedings  under  it,  show  no  title  in 
the  complainants,  except  in  virtue  of  the  deed  of  1804 — ^if  it  shall  be 
considered  that  that  deed  is  relied  on  in  the  original  bill.  It  does  not 
appear  to  have  been.  The  complainants  say  that  Short^ conveyed 
his  land  to  John  Holmes — ^not  to  the  complainants  and  Breckenridge 
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joiDtly.  It  is  true  the  deed  of  1804  is  filed  with  the  original  bill,  but 
the  title  alleged  is  not  derived  through  that  deed. 

The  whole  tenor  of  the  origind  bill  is,  that  the  conoplainants 
*l  971  ^^^  entitled  to  oiZ  the  lands  of  Short     They  do  not  admit  a 
-I  participation  of  the  title  with  them  by  any  one.     Why  was 
this? 

If  they  relied  upon  the  last  deed,  then  it  would  appear  that  pro- 
per parties  were  not  before  the  court,  and  the  title  could  not  be  as- 
serted until  they  were.  Russel  v.  Clark's  executors,  2  Cond.  Rep. 
417;  Mallow  et  al.  v.  Hinde,  12  Wheat.  193;  West  v.  Randall,  2 
Mason,  181;  Pallowes  v.  Williamson,  11  Vesey,  306;  16  Vesey, 
325 ;  6  Johns.  Ch.  Cas.  450 ;  3  Bro.  Ch.  Rep.  229 ;  2  Vesey,  Sen. 
312;  4  Johns.  Ch.  Rep.  199. 

Further,  the  heirs  of  Breckenridge  are  citizens  of  Kentucky,  and 
the  court  below  could  have  no  jurisdiction  of  tlie  suit,  if  they  were 
joined  with  the  complainants.  Strawbridge  v.  Curtis,  3  Cranch, 
267;  Ward  v.  Arredondo  et  al.,  1  Paine,  410;  Corporation  of  New 
Orieans  v.  Winter,  1  Wheat,  94. 

In  Elmendorf  v.  Taylor,  10  Wheat  162,  when  this  objection  was 
made,  the  court  overruled  it,  because  the  persons  not  joined,  and 
alleged  to  be  tenants  in  common  with  complainants,  were  entided 
to  one-fourth  part,  not  of  the  whole  land  sued  for,  but  of  a  speci- 
fically described  portion  of  it — ^which  may,  or  may  not,  interfere  with 
the  land  claimed  by  defendants.  Here  the  interest  of  the  heirs  of 
Breckenridge,  under  the  deed  of  ]804,  is  a  moiety,  undivided,  of  off 
the  lands  named  in  the  deed. 

In  their  amended  bill,  the  complainants  abandon  the  claim  of  tide 
under  Short's  first  deed,  and  say  that  it  was  cancelled,  but  that  Short 
executed  a  new  deed  to  them  and  Breckenridge — and  that  the  in- 
terest of  the  heirs  of  Breckenridge  has  been  acquired  by  them  under 
decree. 

This  bill,  it  is  insisted,  was  introductory  of  a  new  and  distinct  tide 
into  the  suit,  or  rather  it  was  the  first  assertion  of  any  tide.  Previous 
to  its  being  filed,  there  was  no  legal  evidence  of  title  in  the  com- 
plainants.    They  change  their  ground  altogether  in  it 

The  defendants  might  have  resisted  the  filing  of  the  amended 
bill.  In  1  Gallisoh,  123,  it  is  held  that  an  amendment  will  not  be 
allowed  to  introduce  a  new  cause  of  suit,  against  which  the  statute 
of  limitations  has  run.  See  also  Cox  v.  Lacey,  3  Littel,  334 ;  May's 
^iQffi  Heirs  v.  Hill,  6  Littel,  308 ;  Elliott  v.  ^Bohannon,  5  Monroe, 
^^®J  123;  Currie  v.  Tibb's  Heits,  6  Monroe,  440;  Dudley  v. 
Grayson,  5  Monroe,  260.  These  are  cases  at  law,  but  the  principle 
is  the  same  in  chancery. 

Defendants,  however,  agreed  that  the  amendment  might  be  filed 
upon  condition  that  if  it  should  be  found  introductive  of  a  new  tide, 
they  should  have  a  right  to  insist  on  the  defence  by  lapse  of  time. 

It  is  contended  that  the  complainants  do  not,  by  the  amended  bill 
and  the  exhibits,  show  themselves  invested  with  the  tide  to  the  land 
in  controveisy. 
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Short,  in  1796,  had  conveyed  his  land  to  Holmes.  The  deed, 
although  not  recorded,  passed  the  title  between  the  parties,  and 
though  not  proved  so  as  to  be  valid  against  the  defendants,  yet  they 
may  avail  themselves  of  the  admissions  of  the  complainants,  that  it 
was  executed  and  accepted  by  the  grantee.  Did  the  erasure  of 
Short's  signature  to  this  deed,  revest  the  title  in  him,  so  as  to  enable 
him  to  make  the  deed  of  1804?  The  title  being  in  Holmes,  under 
the  first  deed,  Short  could  only  obtain  it  by  a  reconveyance.  But 
none  is  exhibited  Neither  is  there  any  competent  proof  in  this 
cause  of  any  facts  or  circumstances  equivalent  m  equity  to  a  recon- 
veyance to  Short.  Nor  is  there  any  thing  properly  to  be  regarded 
by  this  court,  which  can  show  Holmes  to  have  been  the  trustee  for 
the  other  complainants. 

It  is  objected  to  the  deed  of  the  commissioner  under  the  decree 
against  the  heirs  of  Breckenridge : 

1.  That  R.  I.  Breckenridge  who  made  it  was  not  authorized  so 
to  do.  He  was  not  appointed  commissioner  by  the  court  to  convey : 
as  attorney  or  guardian  ad  literjiy  for  his  coheirs,  he  could  not  make 
the  deed. 

2.  The  deed  was  defective  in  form  and  substance.  The  grantor 
is  R.  I.  Breckenridge,  not  as  a  commissioner. 

3.  It  does  not  appear  to  have  been  approved  or  confirmed  by  the 
court. 

The  defendants  rely  upon  adverse  possession,  and  the  important 
questions  are,  shall  they  have  up  to  the  period  of  filing  the  amended 
bill  for  the  computation  of  time  for  a  bar:  and  whether,  if  they  shall, 
the  bar  shall  be  of  the  moiety  or  totality  of  the  right  asserted  in  the 
amended  bill.  The  court  below  *has  responded  to  the  first  r«i  qq 
question  in  the  affirmative,  but  has  limited  the  bar  to  the  1- 
right  derived  from  Breckenridge's  heirs.  As  the  complainants  now 
seek  more  and  against  other  defendants,  it  is  contended  for  the  de- 
fendants that  the  whole  right  should  be  barred.  Will  the  institution 
of  a  suit  for  land  by  a  person  having  no  right,  stop  the  running  of 
the  statute,  which  equity  adopts,  until  he  can  get  a  title  ?  Whether 
these  complainants,  having  no  right  to  the  land  held  by  the  defend- 
ants under  the  grants  of  Clarke  and  Hite  which  they  can  assert  in 
the  circuit  court,  may  yet  file  a  bill,  and  years  afterwards  acquire  a 
title  to  be  engrafted  in  the  suit,  and  have  relation  back  to  its  origin? 

That  the  amended  bill  shall  not  relate  to  the  beginning  of  the 
suit  See  Taylor  v.  Floyd,  3  Mer.  18 ;  Miller  v.  M'Intyre,  6  Peters, 
61 ;  Sicard  v.  Davis,  6  Peters,  124. 

Breckenridge  died  in  1806  or  1807,  after  adverse  possession  taken 
of  the  land  in  Clarke's  grant  held  by  the  Morelands.  The  descent 
upon  the  infant  heirs  did  not  stop  the  running  of  the  statute. 
Walden  v.  Gratz,  1  Wheat  292,  3  Cond.  Rep.  570. 

That  this  possession  was  held  at  different  times  under  various 
rights,  is  no  objection ;  they  were  all  adverse.  Shannon  v.  Kinney, 
1  Mar.  4 ;  Hord  v.  Walton,  2  Mar.  621 ;  Alexander  v.  Pendleton, 
8  Cranch,  462. 

147 


Digitized  by 


Google 


199  SUPREME  COURT. 

[Holmes  and  others  ▼.  Trout  and  others.] 

As  to  extent  of  possession  by  junior  patentee  within  interference. 
See  Fox  v.  Hinton,  4  Bibb ;  Sicard  v.  Davis,  6  Peters,  139. 

Complainants  cannot  avail  themselves  of  any  privilege  of  the  infant 
heirs  of  Breckenridge,  supposing  that  these  had  any,  opposed  to  the 
running  of  the  statute.  An  infant  cannot  transfer  his  protection  in 
virtue  of  the  saving  clause  of  the  act  of  limitations.  It  is  personal. 
May's  Heirs  v.  Slaughter,  3  Mar.  605. 

In  a  joint  estate  to  several  persons,  if  the  right  of  entry  is  tolled  as 
to  some,  all  are  barred.  Dickey  v.  Armstrong,  1  Mar.  39 ;  Smith  v. 
Carney,  I  Litlel,  296 ;  Floyd's  Heirs  v.  Johnson,  2  Littel,  109. 

But  by  the  act  of  Kentucky,  January  22, 1814,  the  time  allowed 
2QQ#-|  infants  after  the  removal  of  their  disabilities  to  make  ^entry 
-■  or  bring  suit  had  elapsed,  as  to  all  the  heirs  of  Breckenridge 
before  the  deed  to  the  complainants  conveying  their  right,  and  the 
filing  of  the  amended  bill.  That  act  given  three  years  after  arriving 
of  age.  See  Clay's  Heiis  v.  Miller,  3  Mar.  147.  That  one  of  the 
heirs  became  a  feme  covert^  will  not  avail  to  save  the  right  Dis- 
abilities cannot  be  added  to  each  other,  besides  she  was  for  a  period 
discovert    1  Mar.  376. 

Allen's  enury  is  laid  down  correctly  by  the  court  below.  It  is  not 
such  an  entry  as  can  properly  be  surveyed  in  a  rectangle.  The  call 
^'down  the  creek  on  both  sides"  cannot  be  rejected,  and  as  the 
general  course  of  the  creek  is  not  west,  the  side  lines  of  the  entry 
cannot  be  at  right  angles  to  the  base. 

"  Westwardly"  in  an  entry  is  not  synonjrmous  with  west.  Craig 
V.  Hawkin's  Heirs,  1  Bibb,  53;  Hughes,  18, 104 

A  base  line  being  given  by  the  entry,  the  word  "  westwardly" 
serves  only  to  show  on  which  side  of  that  base  the  entry  shall  lie. 
1  Bibb,  63. 

"  Westwardly"  is  an  indefinite  call.  Hendricks  v.  Bell,  1  Bibb, 
138,122;  2  Bibb,  120. 

^'  Down  the  creek  on  both  sides"  is  a  definite  call. 

Definite  calls  cannot  be  controlled  by  indefinite  ones.  Calk  v. 
Stribling,  1  Bibb,  122.  Certain  and  definite  calls  control  indefinite 
calls,  rendered  certain  by  rules  of  construction.  2  Bibb,  622,  627 ; 
4  Bibb,  161 ;  1  Mar.  608. 

The  words  westwardly ^  northtoardly^  &c.,  have  never  been  con- 
strued as  west,  north,  &c.,  except  where  there  was  no  other  call  in 
the  entry  to  give  it  figure  or  certainty.    1  Bibb,  63.    Here  it  is  not  so. 

Eincaid  v.  Taylor,  2  Bibb,  122,  is  authority  to  show  that  this 
entry  is  correctly  laid  down,  the  word  ^'  westwardly"  being  flexible. 
Allen  V.  Blanton,  2  Bibb,  623;  Carland  v.  Rowland,  3  Bibb,  127. 

An  entry  should  be  viewed  in  all  its  parts  as  an  entire  instrument, 
thereby  to  give  to  each  expression  its  proper  bearing  and  effect 
Baker  v.  Hardin,  3  Bibb,  414. 

There  is  no  repugnance  in  the  calls  of  Allen's  entry :  all  of  them 
have  been  legarded  in  the  survey  directed  by  the  court  below. 
oQ^n-i    Complainants'  survey  and  patent  specify  the  Quantity  of  *Iand 
^  at  eight  tliousand  five  hundred  acres ;  and  tne  decree  of  the 
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court  below  has  given  them  that  quantity.    Yet  they  insist  that  they 
are  entitled  to  ten  thousand  acres. 

No  case  has  been  found  in  which  a  complainant  in  equity  against 
an  older  grant  has  been  allowed  more  land  than  the  quantity  called 
for  in  his  patent,  actually  surveyed  under  order  of  the  court  For 
every  acre  of  land  held  by  a  defendant  in  virtue  of  a  prior  legal  title, 
the  complainant  must  show  before  he  can  obtain  it,  first,  a  prior  valid 
equity;  secondly,  a  junior  legal  title. 

An  entry  not  surveyed,  nor  carried  into  grant,  cannot  be  made  the 
foundation  of  a  decree  against  a  patent.  Steel  v.  M'Dowell,  2  Bibb, 
123 ;  Blain  v.  Thompson,  3  Bibb,  148. 

If  there  is  any  mistake  in  this  case,  it  is  the  common  error  of  mak- 
ing a  survey  to  embrace  a  large  surplus,  so  often  committed  in  Ken- 
tucky. And  an  aigument  built  upon  the  fact  that  the  bounds  of 
the  survey  contain  more  than  eight  thousand  five  hundred  acres, 
would  show  that  the  surveyor  meant  to  write  in  the  certificate  of  sur- 
vey not  ten  thousand  atres,  but  sixteen  thousand  acres,  which  is 
about  the  quantity  actually  Included  in  the  survey. 

By  the  survey  and  patent,  Short  obtained  the  legal  title  only  to 
eight  thousand  five  hundred  acres  of  Toss'  entry.  The  remaining 
fifteen  hundred  acres  might  legally  have  been  withdrawn,  and  were 
for  aught  that  appears. 

It  is  to  be  presumed  that  the  survey  was  made  and  returned  to  the 
land  office  by  the  authority  of  the  owner,  who  might  have  had  the 
mistake,  if  any  had  existed,  corrected,  and  caused  a  resurvey  to  be 
made,  but  who  was  satisfied  to  take  a  grant  for  eight  thousand  five 
hundred  acres  only,  which  must  now  limit  the  extent  of  the  claim. 
Act  of  1779, 1  LitL  Laws,  411 ;  Galloway's  heirs  v.  Webb,  I  Mar. 
129 ;  Withers  v.  Tyler,  2  Mar.  174 ;  Loftus  v.  Mitchell,  3  Mar.  598. 

The  case  of  Taylor  v.  Brown,  2  Cond.  Rep.  235,  was  a  contest 
between  two  military  surveys  prior  to  1779..  It  is  not  analogous  to 
the  present  case.  There  the  complainants  had  the  elder  survey, 
whicn  was  considered  as  being  at  once  the  inception  of  title,  and 
final  appropriation  of  ttie  land  in  equity.  Surplus  was  decreed  to  it. 
That  was  the  case  of  a  survey  ^specifically  marked  and  r»202 
bounded  in  the  country  at  the  time  the  junior  survey  was  ■* 
made.  This  is  the  case  of  an  entry  indefinite  as  to  its  extent,  and 
not  surveyed  until  after  the  survey  made  for  defendants. 

The  case  of  Beckley  v.  Bryan,  cited  in  Taylor  v.  Brown,  shows 
that  surplus  in  the  bpunds  of  survey,  shall  be  rendered  to  the  holder 
of  an  entry  made  prior  to  the  survey.  In  Johnson  v.  Buffington,  as 
cited,  it  appeared  that  both  the  entry  and  survey  of  the  elder  patentee 
were  subsequent  to  the  survey  of  the  complainant  holding  the  junior 
patent. 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  court 
This  appeal  is  prosecuted  by  the  complainants,  to  reverse  a  decree 
of  the  circuit  court  of  Kentucky. 
The  original  bill  was  filed  by  John  Holmes,  Michael  Omealy, 
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Richard  CatoD,  Hugh  Thompson  and  William  Slater,  who  set  up  a 
title  under  the  following  entry.  ^^  Edward  Yoss  enters  ten  thousand 
acres  by  virtue  of  two  treasury  warrants,  Nos.  8991  and  8990,  begin- 
ning at  the  north-west  comer  of  Patton's  eight  thousand  four  hundred 
acres  survey ;  tlience,  with  Allen's  line,  westwardly  to  the  river,  and 
along  Roberts' line  to  the  east  for  quantity;'^  "also,  five  thousand 
acres  by  virtue  of  treasury  warrant,  No.  8989,  beginning  at  the  south- 
west corner  of  Patton's  eight  thousand  four  hundred  acres  survey, 
then  westwardly  with  Patton,  Pope  and  Thompson's  survey ;  thence 
up  the  river,  and  on  Patton's  line  on  the  east,  for  quantity." 

The  complainants  represent  that  surveys  having  been  executed  on 
these  entries,  they  were  assigned  to  Peyton  Short,  who  obtained  the 
patents  bearing  date  the  12th  and  16th  days  of  March,  1790.  That 
Short  afterwards  conveyed  both  tracts  to  the  complainant,  John 
Holmes,  who,  by  virtue  of  certain  contracts,  holds  the  land  in  trust 
for  the  other  complainants ;  all  the  complainants  having  a  joint  in- 
terest in  it  The  entries  of  Yoss  are  alleged  to  be  valid,  and  also 
the  surveys  and  patents. 

The  defendants  are  represented  to  be  in  possession  of  a  part  of 
these  tracts  of  land,  under  grants  older  than  the  complainants',  but 
which  were  founded  on  entries  made  subsequent  to  the  complain- 
ants' ;  and  they  pray  that  the  defendants  may  be  decreed  to  convey 
their  respective  rights  to  the  complainants. 

^2031  ^'^  JilL^y  term,  1829,  the  complainants  filed  an  amended 
•I  bill,  in  which  they  state  that  the  land  in  contest  was  pur- 
chased for  the  use  and  benefit  of  Holmes,  Slater,  Caton  and  Omealy. 
That  by  subsequent  transactions,  Omealy  became  the  trustee  of 
Slater  and  Caton ;  and  that  an  agreement  was  entered  into  between 
the  complainants  and  a  certain  John  Breckenridge,  by  which  he 
undertook  to  render  certain  services,  for  which  he  was  to  have  one 
moiety  of  the  land :  and  the  original  deed  to  Holmes,  never  having 
been  recorded,  was,  by  the  complainants,  handed  to  Breckenridge, 
with  other  papers  which  related  to  the  business,  accompanied  with 
directions  to  Short  to  make  another  deed ;  and  full  powers,  as  they 
are  advised,  were  given  by  them  to  Breckenridge  to  take  a  deed  from 
Short,  vesting  the  tide  to  one  half  of  the  lands  in  himself,  and  the 
other  in  the  complainants.  That  Breckenridge  having  obtained 
possession  of  the  deed  made  to  Holmes,  being  vested  with  the  power, 
did  agree  with  Short  to  cancel  that  deed,  and  it  was  accordingly  can- 
celled. And  the  complainants  represent  that  Omealy,  trustee  for 
John  Holmes  and  William  Slater,  and  Huglr  Thompson,  trustee  for 
Richard  Caton,  did  on  the  21st  day  of  September,  1804,  receive  and 
take  a  deed  to  Breckenridge  and  themselves,  as  above  stated,  and  did 
deliver  over  the  deed  of  Holmes  to  Short,  who  cancelled  it  by  erasing 
bis  name  therefrom. 

It  is  further  stated  in  the  amended  bill,  that  Breckenridge  died 

before  the  services  which  constituted  the  consideration  on  which  a 

moiety  of  the  land  was  conveyed  to  him,  were  fully  rendered;  and 

on  a  bill  being  filed  by  the  complainants  against  Breckenridge's  heirs, 

160 


Digitized  by 


Google 


JANUARY  TERM,  1833.  203 

[Holmes  and  othen  t.  Trout  and  others.] 

they  were  decreed  to  convey  to  the  complainants  a  certain  part  of 
their  interest  in  the  land.  Tliis  decree  was  entered  at  November 
term,  1822. 

In  answer  to  the  amended  bill,  the  defendants,  Jeremiah  Trout, 
Daniel  Trout,  William  Buchannan,  Jacob  Overpeck,  John  More- 
land,  Walter  A.  Moreland  and  William  Moreland,  allege  that  they 
had  been  in  the  actual  occupancy  and  peaceable  possession  of  all  the 
land  claimed  by  them  for  upwards  of  twenty  years  before  the 
amended  bill  was  filed. 

It  was  agreed  between  the  parties  that  John  Howard  entered  on 
the  land  in  controversy,  by  virtue  of  his  claim  of  seven  ^thou-  r#204 
sand  nine  hundred  and  forty-five  and  a  half  acres,  by  his  ^ 
tenants,  within  the  claim  of  C.  Clarke ;  that  the  entry  was  within 
the  boundary  of  said  Clarke,  and  that  Howard's  claim  wholly  covered 
the  claim  of  Clarke ;  that  this  entry  into  the  possession  was  made  in 
the  year  1804,  and  continued,  without  interruption,  adverse  to  the 
claim  of  Yoss  and  Short,  and  those  who  claim  under  them,  until  the 
year  1813,  when  William  Moreland,  a  purchaser  from  Clarke,  brought 
an  action  of  ejectment  against  Howard  and  evicted  him.  That  pos- 
session was  taken  by  Moreland,  which  has  been  held  by  him  and 
his  devisees  ever  since.  It  was  admitted  that  Daniel  Trout,  in  the 
year  1808,  purchased  the  claim  of  Daniel  and  Hite's  six  hundred 
acres  within  complainants'  claim ;  and  that  Daniel  and  Jeremiah 
Trout  entered  into  the  possession  under  such  purchase,  and  ever  since 
have  held,  bv  themselves  and  their  grantees,  Oveipeck  and  Buchan- 
nan, adversely  to  the  complainants. 

As  the  entrv  of  Toss,  under  which  the  complainants  claim,  was 
made  before  the  entries  under  which  the  defendants  claim,  the  com- 
plainants have  a  prior  equity  if  their  entry  can  be  sustained.  The 
validity  of  this  entry,  therefore,  is  the  first  point  for  examination.  It 
calls  to  begin  at  the  north-west  comer  of  Patton's  eight  thousand  four 
hundred  acres  survey,  and  for  Allen  and  Roberts'  line.  Patton's 
entry  was  made  on  the  26th  December,  1782,  for  eight  thousand 
four  hundred  acres,  upon  a  treasury  warrant.  No.  12,311,  about  two 
miles  up  the  first  branch  above  the  Eighteen  Mile  creek,  beginning 
at  a  tree  marked  J.  P.,  to  run  north  five  miles,  then  to  extend  off  at 
right  angles  for  quantity:  this  entry  was  surveyed  on  the  20th  Sep- 
tember, 1783,  and  calls  to  begin  at  a  mulberry,  elm  and  sugar  tree, 
marked  J.  P.,  standing  on  the  bank  of  the  first  laige  creek  running 
into  the  Ohio  above  the  Eighteen  Mile  creek,  two  miles  up  the  said 
creek.  On  the  11th  October,  1783,  John  Allen  entered  one  thou- 
sand acres,  part  of  a  treasury  warrant,  No.  14,198,  beginning  at  the 
north-west  comer  of  Patton's  eight  thousand  four  hundreid  acres 
survey,  and  running  with  his  line  south  two  hundred  and  fifty  poles, 
thence  down  the  creek  on  both  sides,  westwardly  for  quantity,  to  be 
laid  ofi*  in  one  or  more  surveys. 

^Roberts'  entry  bears  date  on  the  26th  December,  1782 ;  r#2Q5 
the  same  day  Patton's  entry  was  made.  '- 

As  Yoss'  entry  can  only  be  sustained  by  sustaining  the  survey 
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and  entry  of  PaUon^  it  will  be  proper  in  the  firot  place  to  inquire  into 
their  validity. 

To  support  the  entry  of  Patton,  several  witneses  were  examined. 
Merriwether  Lewis  states  that  Eighteen  Mile  creek,  one  of  the  de- 
scriptive calls  in  this  entry,  was  known  previous  to  the  year  1782, 
and  that  Patton's  creek  is  the  first  one  falling  into  the  Ohio  above 
Eighteen  Mile  creek,  except  Bell's  spring  branch,  which  is  not  much 
more  than  a  mile  in  length ;  that  Patton's  creek  was  so  called  from 
the  time  the  above  entry  was  made,  and  was  generally  pretty  well 
known  by  that  name  as  early  as  October,  1783.  He  does  not  recol- 
lect the  year  he  became  acquainted  with  the  tree  marked  J.  P.,  but 
he  thinks,  within  a  year  or  two  after  the  entry  was  made,  he  was  at 
the  tree  marked,  which  stood  two  miles  up  Patton's  creek,  lacking 
forty  poles.  The  letters  J.  P.,  were  very  laige,  and  marked  on  a 
mulberry  tree  standing  near  the  creek ;  that  Patton  informed  him  of 
the  entry  shortly  after  it  was  made,  and  that  he  had  marked  the 
tree,  and  run  one  of  the  lines  before  be  made  the  entry.  From  the 
appearance  of  the  letters  on  the  tree  when  he  first  saw  it,  the  witness 
has  no  doubt  that  it  was  marked  at  the  time  represented  by  Patton. 
He  was  enabled  to  find  the  marked  tree  without  difficulty,  from  Pat- 
ton's description  of  it ;  and  he  thinks  that  any  subsequent  locator 
could  not  have  failed  to  find  it  Having  found  the  beginning  comer 
of  Patton's  survey,  the  witness  says  his  north-west  comer,  which  is 
called  for  in  Toes'  entry,  could  be  found  by  tracing  the  line  of  the 
survey  to  that  comer. 

.Joseph  Saunders,  another  witness,  states,  that  in  the  year  1780, 
Eighteen  Mile  creek  was  well  known,  and  that  Patton's  creek  is  the 
first  branch  or  creek  of  any  note  which  falls  into  the  Ohio  above 
Eighteen  Mile  creek.  In  May,  1783,  Patton  showed  him  a  mul- 
berry tree  marked  J.  P.,  standing  on  the  north  bank  of  Patton's  creek, 
about  two  miles  from  the  mouth  of  said  creek,  which  he  said  was  the 
beginning  comer  of  his  entry.  As  the  letters  were  laige,  and  the  tree 
02051  ^^^^  ^^  ^®  *bank  of  the  creek,  the  witness  thinks  it  might 
•I  have  been  found  by  any  one  in  search  of  it 

Several  other  witnesses  prove  that  Eighteen  Mile  creek  was  well 
known  before  Patton's  entiy,  and  that  Patton's  creek  is  the  first  con- 
siderable stream  which  falls  into  the  Ohio  above  Eighteen  Mile 
creek ;  and  that  after  Patton's  entry,  the  creek  was  called  by  hie 
name,  but  they  were  not  acquainted  with  his  entry  and  survey  until 
some  years  after  they  were  made. 

It  is  first  objected  to  this  entry,  that  in  the  case  of  Merriwether  v. 
Davidge,  2  Littel,  38,  the  court  of  appeals  of  Kentucky  decided  it 
was  invalid.  Its  descriptive  as  well  as  locative  calls  are  not  sufficient, 
it  is  urged  to  lead  an  inquirer  to  the  beginning  called  for ;  and  that 
a  marked  tree  is  not  a  good  call,  though  the  calls  which  lead  to  it 
designate  objects  of  notoriety,  unless  it  be  proved  that  the  tree  was ' 
marked  at  the  time  the  entry  bears  date,  or  prior  to  that  time.  And, 
as  there  is  no  such  proof  in  the  present  case,  the  entry  must  be  con- 
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flidered  void.     These  and  other  aiguments  are  used  against  the 
validity  of  this  entry. 

As  it  regards  the  decisions  of  the  court  of  appeals  referred  to,  it 
may  be  proper  to  remark,  that  it  was  made  on  a  different  state  of 
facts  from  that  which  is  proved  in  the  present  case.  Merriwether 
Lewis,  who  was  a  party  in  that  cause,  could  not,  of  course,  be  a  witr 
ness^;  and  on  examining  his  deposition  it  will  be  seen  that  he  states 
several  important  facts  respecting  the  entry. 

The  decision  of  the  court  of  appeals  was  conclusive  upon  the  rights 
.of  the  litigant  parties  in  all  courts ;  but  the  inquiry  into  the  validity 
of  Patton's  entry  is  only  collateral  to  the  merits  of  the  present  case, 
and  a  decision  upon  it,  under  such  circumstances,  can  in  no  respect 
affect  the  rights  which  were  settled  in  the  case  of  Meniwether  v. 
Davidge.  This  consideFalion  and  the  variance  of  the  proof  in  that 
.  cause  from  the  evidence  in  this,  leave  no  doubt  that  the  court  should 
regard  tlie  validity  of  this  entry  as  open  for  investigation  in  the  present 
cause. 

Fcom  the  evidence  it  is  clear,  that  Eighteen  Mile  creek  was  pub- 
licly known  before  Patton's  entry,  and  that  the  first  bnmcb  r#207 
^above  Eighteen  Mile  creek,  which  suils  the  call,  was  the  one  ■- 
on  which  Uie  entry  was  made.  A  person,  therefore,  desirous  of  find- 
ing the  beginning  of  this  entry,  could  have  no  difiSculty  in  designat- 
ing Patton's  creci.  He  must  then  search  for  the  marked  tree  about 
two  miles  up  this  creek. 

But  it  is  objected  that  the  entry  does  not  state  bow  near  the  creek 
the  marked  tree  stands,  nor  on  which  side  of  it;  and  that  it  falls 
short  of  two  miles,  on  a  straight  line,  forty  pples.  The  tree  stands 
near  the  bank  of  the  creek,  as  wpears  from  the  evidence;  and  the 
letters  marked  being  large,  could  easily  be  seen.  The  variation  of 
forty  poles  from  the  distance  called  for,  was  as  little  as  could  rea- 
sonably be  expected,  when  the  circumstances  under  which  this  entry 
was  made  are  considered ;  and  to  look  for  the  marked  tree  within 
the  range  of  forty  poles  both  up  and  down  the  creek,  from  tlie  exact 
distance  of  two  miles,  would  not  require  unreasonable  labour  of  a 
subseauent  locator.  Nor  does  it  seem  to  be  unreasonable,  that  he 
should  examine  on  both  sides  of  the  creek.. 

Several  of  the  witnesses  say,  from  the  calls  in  the  entiy,  Patton's 
beginning  comer  could  have  been  found  without  difficulty.  This 
was  all  that  the  law  required.  But  it  is  said  that  there  is  no  proof  at 
what  time  the  tree  was  marked.  Lewis  said  it  was  within  a  year  or 
two  after  the  entry  purports  to  have  been  made ;  and  he  has  no 
doubt,  from  the  appearance  of  the  marks,  that  they  were  made  as 
early  as  the  date  of  the  entry.  Experience  enables  a  person  to  judge 
with  great  accuracy  how  long  marks  have  been  made,  from  their 
general  appearance.  In  May,  1783,  only  six  tnonths  after  the  entry, 
Saunders  saw  the  marked  tree.  From  these  facts,  and  other  circum* 
stances  of  the  case,  the  evidence  established  at  least  prima  facie,  that 
the  tree  called  for  was  marked  when  the  entry  was  made.  If  other 
trees  were  shown  bearing  the  same  marks  at  other  places  on  tha 
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creek,  it  might  create  so  great  an  uncertainty  as  to  invalidate  this 
entry.    But  no  such  facts  are  proved  in  the  case. 

After  an  attentive  examination  of  the  evidence  in  relation  to  tbi9 
entry,  the  conclusion  in  favour  of  its  validity  may  be  safely  drawn. 
In  coming  to  this  result,  no  established  principle  of  law  is  contro- 
verted,  nor  any  sound  process  of  reasoning. 

^2081  ^^"^  ^^  ^  contended  that  if  the  beginning  of  Patton's  enti^ 
^  be  established,  it  does  not  follow  that  the  entry  of  Yoss  is 
good ;  as  it  calls  for  the  north:west  comer  of  Patton's  survey,  which 
is  not  the  beginning  corner,  and  that  a  survey  which  has  not  been 
recorded  cannot  support  an  entry. 

Yoss  made  his  entry  about  twenty  days  after  Patton's  survey  was 
executed,  and  before  it  was  recorded ;  but  the  call  for  the  survey  ne- 
cessarily includes  the  entry,  if  the  survey  has  been  made  in  pur- 
suance of  the  entry.  It  must  be  admitted  that  a  survey  of  itself, 
which  had  not  acquired  notoriety,  is  .not  a  good  call  for  an  entry. 
But  when  the  survey  has  l>een  made  conformably  to  the  entry,  and 
the  entry  can  be  sustained,  as  in  the  case  of  Patton,  the  call  for  the 
survey  may  support  an  entry.  The  boundaries  for  the  survey  must 
be  shown,  as  has  been  done  in  the  present  case.  Johnson  v.  Marshall, 
4  Bibb,  133;  Clay  v.  M'£inney,3  Marshall,  676;  also  the  same 
book,  673,  677  and  190. 

Patton  calls  to  run  from  his  beginning  comer  north  five  miles,  and 
in  making  his  survey,  he  ran  near  six.  This  shows,  it  is  contended, 
that  the  entry  of  Patton  has  not  been  accurately  surveyed,  and  con- 
sequendy,  Yoss'  entry  must  fail. 

It  has  l>een  long  a  settled  principle  in  Kentucky,  that  surplus 
land  in  a  survey  does  not  vitiate  it ;  and  such  a  survey  is  held  to 
have  been  made  conformably  to  entry.  The  inquiry  is  not,  there- 
fore, whether  the  Une  of  Patton,  from  the  beginning  comer  to  his 
north-west  comer,  which  is  called  for  by  Yoss,  and  the  other  lines  of 
Patton,  are  the  exact  distances  designated ;  but  whether  they  were 
80  made  as  to  conform  to  his  entry,  within  the  established  rule  on  the 
subject    Of  this  there  can  exist  no  doubL 

Any  one  desirous  of  finding  the  beginning  comer  of  Yoss,  hav- 
ing found  the  tree  marked  J  P.,  would  trace  the  line  running  north 
to  the  comer  called  for  by  Yoss.  This  he  could  have  no  difficulty 
in  finding,  although  this  line  is  longer  than  called  for  in  Patton's 
entry. 

That  Patton's  survey  was  made  before  the  entry  of  Yoss,  appears 
from  the  date  of  the  survey  and  other  facts  in  the  case. 

From  these  considerations,  the  court  think  that  the  complainants 
have  sustained  the  entry  under  which  they  claim. 
02Q91  ^'n  the  further  examination  of  the  case,  it  will  be  necessary 
•'  to  inquire,  whether  the  tide  set  up  by  the  complainants  under 
the  deed  executed  by  Short  in  1796,  or  the  one  he  executed  to  the 
complainants  and  Breckenridge  in  1804,  shall  be  held  valid.  Both 
deeds  are  for  the  same  tract  of  land ;  and  the  complainants  in  this 
court  earnestly  contend,  that  their  tide  under  the  deed  executed  in 
164 


Digitized  by 


Google 


JANUARY  TERM,  1833.  209 

[Holmes  and  others  y.  Treat  and  others.] 
1796,  vests  in  tbem  a  good  legal  title.  From  the  circumstaDces 
under  which  this  deed  was  executed,  and  the  subsequent  proceedings 
in  regard  to  it,  as  set  forth  in  the  amended  bill,  the  circuit  court  held 
this  deed  to  be  null  and  void.  With  the  view  to  establish  the  validity 
of  this  dieed,  the  complainants  alleged  a  diminution  of  the  record,  and 
this  court,  at  the  present  term,  awarded  a  certiorari,  directing  the  re- 
cord of  the  suit  in  chancery  by  the  complainants  against  Short  and 
the  heirs  of  Breckenridge  to  be  certified,  on  the  ground  that  it  is  sup- 
posed to  have  been  made  a  part  of  the  record  in  the  present  case. 
That  suit  was  brought  by  the  complainants  in  the  circuit  court,  to 
procure  a  reconveyance  from  the  heuB  of  Breckenridge,  of  one  moiety 
of  the  land  in  controversy,  which  had  been  conveyed  to  their  ancestor 
by  Short,  under  the  deed  of  the  2ist  of  September,  1804,  on  the 

Sound  that  he  had  died  before  the  professional  services,  which  formed 
e  consideration  of  the  grant,  were  performed.  On  the  final  hearing 
of  this  case,  the  court  decreed  that  the  defendants  should  release  a 
part  of  the  land  to  the  complainants,  in  pursuance  of  which  deeds 
were  executed. 

On  the  hearing,  several  depositions  and  letters  were  read,  tending 
to  show,  that  the  deed  from  Short  to  Holmes  in  1796,  was  duly 
executed.  A  part  of  this  evidence  seems  to  have  been  extracted 
from  this  record,  and  used  on  the  final  hearing  in  the  circuit  court  of 
the  cause  now  under  examination.  This  evidence  has  been  certified 
up  with  the  record,  as  forming  a  part  of  the  case :  but  it  is  alleged 
that,  as  in  the  amended  bill,  the  decree  and  the  deeds  made  in  pur- 
suance of  it,  in  the  case  against  the  heirs  of  Breckenridge,  were  made 
a  part  of  it;  and  as  in  the  opinion  of  the  court  there  is  a  reference  to 
the  proceedings  in  that  case,  they  form  a  part  of  the  record  in  the 
suit  now  before  the  court 

The  decree  and  the  deeds  in  that  suit,  which  were  made  a 
*part  of  the  amended  bill,  were  incorporated  into  the  record  r#2i  a 
by  the  court  below,  and  undoubtedly  form  a  part  of  it :  but  ^ 
it  cannot  be  admitted  that  the  evidence  in  that  case,  except  so  far  as 
it  was  extracted  and  used  in  the  circuit  court,  is  admissible  in  this 
case.  That  suit  was  between  difi*erent  parties,  and  the  points  pre- 
sented for  the  action  of  the  court  were  different 

No  evidence  can  be  looked  into  in  this  court,  which  exercises  aa 
appellate  jurisdiction,  that  was  not  before  the  circuit  court;  and  the 
evidence  certified  with  the  record  roust  be  considered  here,  as  the 
only  evidence  before  the  court  below.  If,  in  certifying  the  record,  a 
part  of  the  evidence  in  the  case  had  been  omitted,  it  might  be  certified 
m  obedience  to  a  certiorari ;  but  in  such  case  it  must  appear  from 
the  record  that  the  evidence  was  used,  or  offered  to  th^  circuit  court 

It  is  to  be  regretted,  that  on  the  hearing  in  the  court  below  an^ 
evidence  was  omitted  which  is  deemed  material  in  the  case,  but  it  is 
DOW  too  late  to  remedy  the  omission. 

To  prove  the  execution  of  the  deed  by  Short  to  Holmes,  in  1796, 
the  deposition  of  William  Moreton,  one  of  the  subscribing  witnesses, 
was  read.    He  proves  his  own  signature,  and  also  the  signatures  of 
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James  Russell  and  Francis  Jones,  who  were  also  subscribing  wit- 
nesses, and  he  proves  the  signature  of  the  grantor,  although  a  stroke 
of  the  pen  is  made  over  it  The  witness  further  states,  that  he  was 
written  to  by  Mr.  Short,  to  endeavour  to  make  sales  of  lands  for  him, 
which  he  did  not  do ;  but  on  being  told  ^^  by  John  Holmes  what 
was  the  best  he  could  do  with  the  land,  he  advised  him  to  sell,  and 
told  him  he  thought  Short  would  be  satisfied."  <*  That  he  under- 
stood the  lands  were  sold,  and  the  papers,  or  a  part  of  them,  between 
Short  and  Holmes  in  relation  to  the  sales,  were  sent  to  him,  as  he 
believes,  to  close  the  business  with  Short  On  the  examination  of 
his  letter  book,  he  finds  a  copy  of  a  letter  to  Mr.  John  Holmes,  under 
date  of  January  3d,  1797,  on  which  day  he  forwarded  to  him  by  Mr. 
Hughes,  inclosed  in  said  letter,  the  above  deed." 

On  the  10th  Januaiy,  1803,  Holmes  wrote  to  Moreton  from  Balti- 
more, and  says,  '^  the  lands  you  sold  on  account  of  Mr.  Short,  were 
held  by  Thompson,  Mr.  Oaton  and  myself.  These  gendemen  will 
«2ii-|  correspond  with  you  respecting  them,  to  which  *you  will 
^  please  to  attend.  I  will  thank  you  to  do  every  thing  in  your 
power  to  get  the  necessary  title  papers,  &c.  for  my  proportion ;  Mr. 
Omealy,  my  trustee,  has  the  airection,  who  will  direct  you  as  it 
respects  me." 

Mr.  Caton  wrote  to  Moreton,  it  is  presumed,  at  the  same  time, 
that  the  interest  he  had  in  the  lands  jointly,  he  some  time  before 
transfened  to  William  Slater,  of  Baltimore,  who  would  write  to  him 
in  conjunction  with  Mr.  Thompson  and  Mr.  Omealy,  Mr.  Holmes' 
trustee. 

And  on  the  13th  Januaiy,  1803,  Mr.  Omealy,  as  trustee  for  John 
Holmes,  William  Slater  and  H.  Thompson,  wrote  to  Moreton,  in- 
closing the  above  letters,  and  they  say,  ^'  the  annexed  letters  from 
Holmes  and  Mr.  Caton  inform  you  of  our  being  the  proprietors  and 
legal  representatives  of  the  land  bought  of  Short,  and  heretofore  held 
by  Mr.  Holmes,  amounting,  we  believe,  to  fourteen  thousand  five 
hundred  acres.  By  an  agreement  with  Mr.  Breckenridge,  your 
senator  in  congress,  ho  has  undeitaken  to  procure  us  a  good  title,  and 
to  effect  a  sale  of  the  lands.  We  therefore  request  that  you  will  sur- 
render into  his  hands  all  the  papers  and  documents  you  may  have 
relating  to  them,  that  the  title  may  be  vested  in  him  by  Short  and 
yourself;  and  by  this  authority,  we  require  yourself,  Mr.  Short,  and 
all  others  concerned,  to  consider  Mr.  Breckenridge  as  our  assignee  for 
the  lands  in  question,  subject  to  the  agreements  entered  into  by  Mr. 
Breckenridge  and  us." 

The  papers  surrendered  to  Breckenridge  in  pursuance  of  this  letter, 
were,  ^^  a  copy  of  a  letter  from  Peyton  Short  to  John  Holmes,  dated 
Richmond,  29th  September,  1794."  *^  An  original  letter  from  Pey- 
ton Short  to  Mr.  William  Moreton,  dated  Woodford,  %]  April,  1795." 
Also  '^  a  copy  of  a  paper,  dated  Baltimore,  9th  May,  1795,  addressed 
to  Mr.  John  Holmes,  and  mgned  by  William  Moreton,  attorney  foi 
Peyton  Short,  respecting  the  conveyance  of  fourteen  thousand  acres 
of  land ;"  but  these  papers  were  not  copied  into  the  record,  and  there 
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is  no  proof  tliat  they  were  used  as  evidence  on  the  hearing  in  the 
circuit  court. 

From  this  evidence,  without  reference  to  the  facts  stated  in  the 
amended  bill,  it  would  be  dilficult  to  come  to  a  satisfactory  r«oi2 
^conclusion,  as  it  r^ards  the  execution  of  the  deed  in  1796.  ^ 
There  can  be  no  doubt,  from  the  deposition  of  Moreton,  that  it  was 
irigned  by  Short,  and  it  is  probable  that  it  was  forwarded  to  Holmes, 
as  stated  in  Moreton's  deposition ;  but  there  is  no  evidence  of  its 
having  been  received  by  nim,  or  that  he  treated  it  as  a  valid  instru- 
ment. It  would  seem,  from  the  letter  of  Holmes,  dated  the  10th  of 
January,  1803,  that  he  was  not  at  that  time  in  possession  of  this 
deed ;  for  he  requests  Moreton  ^^  to  do  every  thing  in  his  power  to 
get  the  necessaiy  title  papers,''  &c.  And  the  memorandum  of  the 
paper  delivered  to  Breckenridge,  dated  9th  May,  1795,  which  was 
addressed  to  Holmes,  and  signed  by  Moreton  as  attorney  for  Short, 
and  which  respected  the  conveyance  of  fourteen  thousand  acres  of 
land,  could  not  have  referred  to  an  absolute  sale  of  the  land  to 
Holmes,  it  would  seem,  as  Moreton  states  in  his  deposition  that  he 
did  not  sell  to  him.  But  even  admitting  that  in  this  respect  the  me- 
mory of  Moreton  is  incorrect,  and  that,  as  attorney  of  Short,  he  did 
%11  the  land  to  Holmes,  does  it  not  appear  probable,  from  the  deposi- 
tion of  Moreton,  that  the  conveyance  to  Holmes  was  made  with  the 
view  of  enabling  him  to  dispose  of  the  land  for  the  benefit  of  Short? 
And  if  this  were  the  case,  whether  Holmes  first  sold  the  land  to  his 
co-complainants,  retaining  an  interest  in  it  himself,  or  became  in- 
terested in  it  by  any  other  means,  it  does  not  appear  that  he  was 
ever  actually  in  possession  of  the  deed,  or  claimed  title  under  it  If 
strong  doubts  rested  upon  this  part  of  the  case,  a  reference  to  the 
amended  bill  would  dispel  them.  But  the  facts  there  alleged,  it  is 
insisted,  were  stated  through  the  mistake  of  counsel,  and  that  the 
rights  of  the  complainants  ought  not  therefore  to  be  prejudiced  by 
them. 

On  such  an  allegation  the  court  cannot  disregard  the  case  which 
the  complainants  have  made  in  their  bill.  They  allege  expressly 
that  the  deed  executed  by  Short  to  Holmes,  never  having  been  re- 
corded, was  delivered  up  and  cancellM  by  those  who  had  full  powers 
on  the  subject,  and  that  another  deed  was  executed  by  Short,  upon 
proper  authority,  vesting  the  fee  to  one  moiety  of  the  land  in  Breck- 
enridge, and  the  other  in  the  complainants.  And  by  reference  to 
the  decree,  in  the  *case  against  the  heirs  of  Breckenridge,  it  r«2i  3 
appears  that  this  deed  was  treated  as  a  valid  instrument,  as  ^ 
the  heirs  were  required  to  convey  a  part  of  the  land  held  under  it  to 
the  complainants. 

The  principle  is  admitted,  that  the  mere  cancelling  of  a  deed  does 
not  reinvest  the  title  in  the  grantor  under  the  laws  of  Kentucky ; 
but,  under  the  circumstances  of  this  case,  the  court  are  clear,  that  the 
deed  to  Holmes  must  be  considered  as  a  nullity.  It  has  been  so 
treated  by  the  parties  themselves,  not  only,  it  would  seem,  by  the 
decree  against  the  heirs  of  Breckenridge,  but  by  the  express  aUega- 
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lions  of  the  amended  bill.  If,  therefore,  it  were  proved  that  this 
deed  had  been  delivered  to  Holmes,  or  was  found  among  his  papers 
after  his  assignment,  the  court  could  not  hold  it  valid  in  opposition 
to  the  acts  and  allegations  of  the  complainants.  The  conveyance 
may  have  been  made  with  the  sole  view  of  enabling  Holmes  to 
convey  to  others  who  had  purchased ;  and  a  different  arrangement 
being  made,  as  the  deed  had  not  been  recorded,  and  Holmes  not 
having  acted  under  it,  it  was  probably  surrendered,  with  all  other 
papers  relating  to  the  land,  to  Breckenridge,  by  those  who  had  full 
power  to  do  so,  as  stated  in  the  amended  bill :  on  which  surrender, 
Short  executed  the  deed  to  the  complainants  and  Breckenridge. 
Whatever  may  have  been  the  facts  in  regard  to  the  delivery  of  the 
deed  to  Holmes  and  its  surrender,  this  court  have  no  difficulty  in 
treating  it  as  a  void  instrument,  under  all  the  circumstances  of 
the  case. 

In  this  view  of  the  facts,  the  complainants  must  rest  their  legal 
tide  to  the  land  in  controversy,  on  the  deed  executed  in  1804,  agree- 
ably to  the  case  made  in  their  amended  bill.  Whatever  equitable 
claim  the  complainants  may  have  had  to  this  land,  the  deed  to 
Breckenridge  conveyed  one  moiety  of  it  to  him ;  and  the  next  point 
of  inquiry  is,  wheth^  the  decree  obtained  against  the  heirs  of  Breck- 
enridge, and  the  conveyances  executed  in  pursuance  of  it,  as  set 
forth  in  the  amended  bill,  must  be  considered  as  setting  up  a  new. 
right,  so  as  to  give  to  a  part  of  the  defendants  the  benefit  of  the 
statute  of  limitations  which  they  plead. 

The  conveyance  was  executea  to  Breckenridge  on  the  considera- 
0OIA1  ^^^  ^^  services  to  be  rendered  in  establishing  the  title  to  *the 
^  land.  These  services  were  only  rendered  in  part  before  the 
decease  of  Breckenridge,  and  on  that  ground  the  court  decreed  that 
his  heirs,  to  whom  the  land  descended,  should  convey  to  the  plaintiffs 
a  part  of  the  land. 

Before  the  conveyances  under  this  decree,  the  complainants  could 
not  be  considered  as  having  any  claim  to  the  land  conveyed  to 
Breckenridge,  more  than  they  would  have  had  if  the  contract  had  ' 
been  to  pay  money  instead  of  services,  and  he  had  failed  in 
paying  a  part  of  the  amount.  In  such  a  case,  the  complainants 
might  have  asked  a  rescission  of  the  contract,  except  for  so  much 
of  the  land  as  had  been  paid  for.  Or,  they  might  have  asked  a  . 
specific  execution  of  the  contract ;  or  have  compelled  the  payment 
of  the  residue  of  the  consideration  by  an  action  at  law.  But,  until 
the  complainants  had  made  their  election  to  proceed  against  the 
land,  and  had,  through  the  decree  of  a  court  of  cnancery,  obtained  a 
conveyance  of  it,  they  possessed  no  specific  right  to  the  land  which 
they  could  enforce  either  in  law  or  equity,  against  persons  in  pos- 
session under  an  advene  claim.  It  therefore  follows,  that  the  title 
set  up  in  the  amended  bill,  under  the  decree  against  the  heirs  of 
Breckenridge,  is  a  new  right,  and  must  be  considered  as  having  been 
first  asserted  by  the  amended  bill ;  and  as  this  bill  was  filed  in  May 
term  1829,  the  statute  of  limitation  will  constitute  a  good  bar  so  far 
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as  the  right  under  the  decree  is  asserted  against  the  defendants,  who 
have  held,  adversely,  twenty  years  or  upwards. 

It  is  true  the  complainants  are  non-residents,  but  so  far  as  the  land 
obtained  by  the  decree  against  the  heirs  of  Breckenridge  is  concerned 
the  statute  had  begun  to  run  before  the  decree ;  and  that  proceeding 
does  not  arrest  it. 

The  survey  of  Yoss  was  made  for  eight  thousand  five  hundred 
acres  on  the  16th  February,  1789,  and  the  patent  was  issued  to 
Short,  as  the  assignee  of  Yoss,  on  the  16th  of  March,  1790,  for  eight 
thousand  five  hundred  acres.  In  running  the  lines  of  the  survey, 
which  purports  to  appropriate  only  eight  thousand  five  hundred  acres 
of  the  entry,  they  were  made  to  include  a  laige  surplus  of  land, 
beyond  the  c»lls  of  the  entnr.  But  before  this  survey  was  executed 
several  entries  were  made,  *under  which  a  part  of  the  defend-  r#2i  5 
ants  claim,  and  which  are  embraced  in  the  survey.  It  ^ 
becomes,  therefore,  necessary  to  determine  between  these  conflicting 
rights. 

The  principle  is  well  settled,  that  a  junior  entry  shall  limit  the 
survey  of  a  prior  entry  to  its  calls.  This  rule  is  reasonable  and  jusL 
Until  an  entry  be  surveyed,  a  subsequent  locator  must  be  governed 
by  its  calls ;  and  this  is  the  reason  why  it  is  essential  that  every  entry 
shall  describe,  with  precision,  the  land  desimed  to  be  appropriated 
by  it.  If  the  land  adjoining  to  the  entry  should  be  covered  by  a 
subsequent  location,  it  would  be  most  unjust  to  sanction  a  survey  of 
the  prior  entry  beyond  its  calls,  and  so  as  to  include  a  part  of  the 
junior  entry. 

This  principle  is  not  contested  by  the  complainants,  but  they  deny 
its  application  to  the  case  under  consideration.  They  insist  that  the 
designation  of  the  number  of  acres  in  the  survey,  below  the  amount 
called  for  in  the  entry,  was  a  mistake  of  the  surveyor.  That  it  was 
the  intention  of  Yoss  to  survey  his  entire  entry,  as  is  evidenced  by 
the  number  of  acres  actually  included  in  the  survey.  And  the  well 
sealed  rule  is  relied  on,  that  surplus  land  will  not  vitiate  a  survey. 

The  intention  of  the  surveyor  can  only  be  known  by  his  official 
acts,  and  a  resort  to  these  in  the  present  case,  will  show  that  he  in- 
tended only  to  survey  eight  thousand  five  hundred  acres,  of  the  ten 
thousand  acres  entry.  It  is  true,  the  lines  include  a  very  large  sur- 
plus; but  this,  according  to  the  rule  stated,  does  not  render  the  sur- 
vey void. 

The  locator  may  survey  his  entry  into  one  or  more  surveys,  or  he 
may,  at  pleasure,  withdraw  a  part  of  his  entry.  Where  a  part  of  a 
warrant  is  withdrawn,  the  rules  of  the  land  office  require  a  memoran- 
dum on  the  margin  of  the  record  of  the  original  entry,  showing  what 
part  of  it  is  withdrawn.  It  does  not  appear  that  any  record  of  a  with- 
drawal of  a  part  of  Yoss'  entry  was  made ;  and  from  this  fact  it  is 
argued,  that  none  was  intended  to  be  withdrawn. 

The  question  is  not  exclusively  one  of  intention,  or  whether  any 
part  of  this  warrant  has  been  withdrawn.  If  a  withdrawal  appeared 
upon  the  record,  it  would  be  conclusive ;  but  must  not  the  nght  to 
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withdraw  fifteen  hundred  acres  of  the  entiy  be  equally  as  conclusive 
001  gi  ^  if  i^  had  been  done.  And  is  not  this  ^right  incontrovertibly 
-I  established  by  the  fact,  that  only  eight  thousand  five  hundred 
acres  of  the  original  entry  have  been  surveyed  and  patented. 

If  a  mistake  was  made  by  the  surveyor,  why  was  it  not  corrected 
before  the  emanation  of  the  grant,  or  at  some  subsequent  period  ? 
This  might  have  been  done  at  any  time  by  the  bolder  of  the  claim. 

Whatever  may  be  the  facts  in  regard  to  a  mistake  of  the  sur- 
veyor, this  court  cannot  correct  it ;  nor  does  it  prevent  the  complain* 
ants  from  withdrawing  one  thousand  five  hundred  acres  of  the  entry, 
and  making  a  location  elsewhere ;  or  perhaps,  from  still  executing 
the  survey  for  this  quantity  under  the  original  entry.  If  in  the  latter 
case  the  right  would  be  barred  by  the  statute  of  limitations ;  or  in 
tjne  former  it  would  be  inefiectual  from  the  lapse  of  time  or  the  want 
of  vacant  land ;  the  loss  is  chaigeable  to  the  negligence  of  the  com- 
plainants, and  those  under  whom  they  claim. 

From  this  construction  of  the  survey  it  follows,  that  the  right  as- 
serted under  it  must  be  limited  by  the  valid  entries  under  which  a 
part  of  the  defendants  claim,  to  the  calls  of  the  entry  which  shall 
cover  the  quantity  of  acres  that  the  surveyor  purported  to  survey. 
The  same  construction  must  be  given  to  the  survey  as  if  it  had  been 
made  on  an  -entry  for  eight  thousand  five  hundred  acres^  which,  by 
subsequent  locations,  was  limited  stricdy  to  its  calls. 

As  the  line  of  Allen  is  called  for  as  one  of  the  boundaries  of  Yoss' 
entry,  it  is  necessaiy  to  give  a  construction  to  Allen's  entry,  and  as- 
certain where  this  line  should  be  established.  Allen's  entry  was  not 
surveyed  at  the  time  Yoss  ^ade  his  location.  This  entry  caljs  to 
<<  begin  at  the  north-west  comer  of  Patton's  eight  thousand  four 
hundred  acres  survey,  and  to  run  with  his  line  south  two  hundred 
and  fifty  poles,  thence  down  the  creek  on  both  sides  for  quantity ;  to 
be  laid  off  in  one  or  more  surveys.'' 

The  circuit  court  directed  the  survey  of  Allen's  entry  to  be  so 
made,  from  the  base  line  called  for,  as  that  the  lines  shall  include 
Barebone  creek,  and  be  parallel  to  its  several  courses,  &c. 
*2171  ^^  appears  from  the  survey  executed  in  pursuance  of  this 
•'  ^construction  of  Allen's  entry,  that  near  where  the  creek  falls 
into  the  Ohio  river,  there  is  a  bend  in  it  which  renders  it  impractica- 
ble to  include  the  mouth  of  the  creek  in  the  survey ;  but,  with  the 
exception  of  this  bend,  the  creek  is  included.  As  it  is  impracticable 
to  include  the  mouth  of  this  creek  in  the  survey,  it  is  insisted  by  the 
complainants'  counsel,  that  this  survey  of  the  entry  is  incorrectly 
made ;  and  that  the  court  should  have  directed  it  to  be  made  by  run- 
ning at  right  angles  from  the  base  line  for  quantity. 

In  support  of  this  position  several  authorities  have  been  cited.  In 
the  case  of  Preble  v.  Yanhoover,  2  %ibb,  120,  the  court  says,  ^^  that 
the  call  to  nm  eastwardly  is  an  indefinite  expression,  signifying  on 
which  side  of  the  base  line  the  land  is  to  lie ;  and  that  a  rectangular 
figure  is  not  to  be  departed  from,  unless  the  calls  of  the  entry  are  in- 
compatible with  that  figure." 
160 


Digitized  by 


Google 


JANUARY  TERM,  1833.  217 

[Holmes  and  others  v.  Trent  and  others.] 

But  in  the  same  case  the  entiy  called  to  include  an  unprovement, 
and  the  court  decided  that  the  length  of  the  given  base  and  the  call 
to  inchide  the  improvement  being  incompatible,  the  former  roust 
yield,  so  for  as  necessary,  to  comply  with  the  latter.  In  Hardin,  208, 
the  construction  of  an  entry  is  given  by  the  court  of  appeals  of  Ken- 
tucky. They  say  that  in  the  construction  of  entries  it  is  difficult  to 
lay  down  general  rules  that  will  not  necessarily  admit  of  many  ex- 
ceptions. Each  case  must  frequently  depend  upon  its  own  peculiar 
circumstances;  but  it  is  evident  that  every  entry  itself  must  be  re- 
sorted to  for  discovering  the  locator^s  intention,  in  construing  which, 
the  whole  entry,  like  other  writings,  should  be  taken  together.  ^'  But 
if,  from  a  fair  and  reasonable  exposition  of  the  entry,  a  call  appears 
to  have  been  made  through  mistake  and  is  repugnant  to  the  locator's 
intention,  it  ought  to  be  rejected,  the  court  say,  as  surplusage ;  and 
not  suffered  to  vitiate  the  whole  entry.  Therefore,  they  say,  the 
object  called  for  should  not  be  so  repugnant  as  to  be  incapable  of  mis- 
leading a  subsequent  inquirer  with  ordinary  caution.''  "  It  should 
be  practicable  to  comply  with  the  call ;  and,  in  general,  it  should  be 
a  tangible  object,  either  natural  or  artificial,  not  a  mere  ideal  one." 
The  court  also  say,  that  a  certain  line  should  be  run  south-west, 
'^  not  only  because  they  conceive  the  locator's  intention  sufficiendy 
manifest,  but  because  they  esteem  it  a  *good  rule  that  the  r#2i  q 
lines  of  every  survey  should  be  as  neany  parallel  to  each  ^ 
other,  and  as  nearly  at  right  angles,  as  the  calls  of  the  entry  will 
admit;  and  when  not  controlled  by  such  calls  as  evidendy  show  the 
locator's  intention  to  be  otherwise,  the  court  will  give  its  calls  this 
construction,  as  being  the  roost  reasonable,  and  the  least  subject  to 
exception." 

These  views  contain  the  general  principles  which  have  been  es- 
tablished in  Kentucky,  and  by  which  entries  in  that  state  must  be 
governed. 

It  will  be  observed,  that  in  giving  a  construction  to  an  entry  the 
intention  of  the  locator  is  to  be  chiefly  regaided,  the  saroe  as  the  in- 
tention of  the  jparties  in  giving  a  construction  to  a  contract  If  a  cajl 
be  impracticable,  it  is  rejected  as  surplusage,  on  the  ground  that  it 
was  made  through  mistake ;  but  if  a  call  be  made  for  a  natural  or 
artificial  object,  it  shall  always  control  mere  course  and  distance. 
Where  there  is  no  object  called  for  to  control  a  rectangular  figure^ 
that  form  shall  be  given  to  the  survey. 

These  principles  must  now  be  applied  to  the  call  for  the  creek  in 
Allen's  entry. 

It  is  objected  that  this  creek  is  not  called  bjr  any  particular  name, 
and  the  reason  no  doubt  was,  that,  at  the  time  Allen's  entry  was 
made,  no  name  had  been  given  to  it  Nor  was  any  name  given  to 
the  creek  on  which  Patton's  entry  was  made.  Subsequentiy  to  that 
entry  it  was  called  Patton's  creek,  from  the  fact  of  his  epiiy  having 
been  made  on  its  bank. 

Barebone  creek  seems  to  be  a  stream  of  some  magnitude ;  and  it 
does  not  appear  that  there  is  any  other  creek  which  answers  the  call 
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in  Allen's  entry.  This  creek  is  a  natural  object,  and  is  crossed  by 
the  base  line  of  the  entry ;  and  could  any  one  doubt  the  intention 
of  the  locator,  under  such  circumstances,  to  include  the  land  on  both 
sides  of  the  creek  by  his  call  ^^  to  run  down  the  creek  on  both  sides 
westwardly,  for  quantity  ?  It  is  true,  the  mouth  of  this  creek  is  not 
included  in  the  survey  which  was  directed  by  the  circuit  court,  but 
the  mouth  of  the  cre^  is  not  called  for  specifically ;  and  it  does  not 
appear,  but  that  if  the  exact  quantity  of  land  called  for  in  the  entry 
bad  been  surveyed,  that  the  creek  would  have  passed  through  the 
^191  ^^^®  length  of  the  tract  The  call  is  not  to  run  *to  the  Ohio 
^  river,  but  ^'  down  the  creek  on  both  sides  for  quantity." 

It  would  be  difficult  to  make  a  call  more  specific  than  this,  or  one 
which  would  be  less  likely  to  mislead  any  subsequent  locator.  Is 
the-  fact  that  the  creek,  by  an  unusual  deviation  from  its  general 
counw,  near  its  junction  with  the  Ohio,  passes  out  of  the  boundaries 
designated,  calculated  to  mislead  any  one?  Suppose  it  passed  out 
of  the  limits  of  the  survey  five  or  ten  poles  before  the  lines  closed ; 
would  this,  by  the  principles  laid  down,  require  the  call  to  be  re- 
jected ?  Could  that  fiaict  lead  any  one  into  error?  And  unless  such 
a  deviation  would  require  the  court  to  reject  the  call,  it  cannot  be 
rejected  on  the  ground  alleged.  The  creek,  bv  the  survey  executed, 
runs  through  the  tract  about  seven-eighths  of  the  entire  length  of  the 
line,  and  Uie  extraordinary  bend  which  carries  it  out  of  the  survey, 
cannot  vitiate  the  call  or  render  it  substantially  repugnant 

The  question  which  arises  out  of  these  facts  is,  whether  this  call 
shall  not  control  the  survey,  so  as  substantially  to  conform  to  it 
The  call  to  run  westwardly,  having  nothing  else  to  control  it,  would, 
according  to  the  established  rule  of  construction,  require  the  lines  to 
be  run  at  right  angles  from  the  base.  But  the  court  are  cleariy  of 
opinion,  that  the  call  to  run  down  the  creek  on  both  sides  for  quan*^ 
tity,  must  control  the  survey ;  ■  and  that  the  construction  given  to  the 
entry  by  the  circuit  court  was  conect 

This  line  of  Allen's  entry  being  established,  it  forms  the  lower 
boundary  of  Yoss'  survey;  and  it  remains  only  to  say  that,  a^eeably 
to  the  calls  of  his  entry,  the  survey  must  be  extended  up  Uie  river 
and  along  Roberts'  line,  so  as  to  include  eight  thousand  five  hundred 
acres.  The  survey  cannot  be  extended  beyond  this  limit,  so  as  to 
interfere  with  valid  entries  which  were  made  before  the  original  sur- 
vey of  Yoss.  This  was  the  construction  given  to  the  rights  of  the 
complainants  under  their  entry  and  survey,  and  this  court  sustain 
that  construction. 

The  decree  of  the  circuit  court  must  be  affirmed|  with  costs. 
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Motion  to  dismiss  an  appeal.  A  decree  was  pronounced  by  tlie  district  court  of 
the  United  States  for  the  (Strict  of  Alexandria,  in  December,  1829,  from  which 
the  defenj^ts  appealed,  but  did  not  bring  up  the  record.  At  January  terra. 
1832,  the  appellees,  in  pursuance  of  the  rule  of  court,  brought  up  the  record  ana 
filed  it ;  and  on  motion  of  their  counsel,  the  appeal  was  dismissed.  On  the  9th 
of  March,  1832,  a  citation  was  signed  by  the  chief  justice  of  the  court  for  the  dis- 
trict of  Columbia,  citing  the  plamti^  in  the  original  action  to  appear  before  the 
supreme  court,  then  in  tetsionj  and  show  cause  why  the  decree  of  the  circuit  court 
should  not  be  corrected.  A  copy  of  the  record  was  returned  with  the  citation, 
<*  executed"  and  filed  Mrith  the  clerk.  By  the  court.  The  record  is  brought  up 
irregularly,  and  the  case  must  be  dismissed. 

The  act  of  March,  1803,  which  gives  the  appeal  from  decrees  in  chancery,  sub- 
jects it  to  the  rules  and  regulations  which  govern  writs  of  error.  Under  this 
act  it  has  been  always  held  that  an  appeal  may  be  prayed  in  court  when  the 
decree  is  pronouncedl  But  if  the  appeial  be  prayed  after  the  court  has  risen,  the 
party  must  proceed  in  the  same  manner  as  had  been  previously  directed  in  writs 
of  error. 

The  judicial  act  directs  that  a  writ  of  error  must  be  allowed  by  a  judge,  and  that 
a  citation  shall  be  returned  with  the  record;  the  adverse  party  to  have  at  least 
twenty  days'  notice.  This  notice,  the  court  understands,  is  twenty  days  before 
the  return  day  of  the  writ. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the  coun- 
ty of  Alexandria,  in  the  district  of  Columbia. 

Mr.  Coxe,  for  the  appellees,  moved  to  dismiss  this  appeal ;  an  ap- 
peal in  the  same  having  been  dismissed  at  January  term,  1832,  and 
this  appeal  not  having  been  taken  and  filed  according  to  the  pro- 
visions of  the  judicial  act  and  the  rules  of  this  court 

Mr.  Neale,  contra,  who  cited  the  following  cases:  Reily  v.  Lamar 
et  al.  2  Cranch,344, 1  Cond.  Rep.  419;  Wood  v.  Lide,  4  Cranch, 
180,  2  Cond.  Rep.  76;  San  Pedro  v.  Valverde,  2  Wheat.  132; 
Johnson  v.  Johnson's  Admuiistrators,  2  Mun.  304. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court. 

*In  this  case  a  decree  was  pronounced  by  the  court  of  the  r#22| 
United  States  for  the  county  of  Alexandria,  in  December,  1 
1829,  from  which  the  defendants  in  that  court  appealed,  but  did  not 
bring  up  the  record.  At  January  term,  1832,  the  appellees,  in  pur- 
suance of  a  rule  of  this  court,  brought  in  the  recoro,  filed  it,  and 
moved  that  the  suit  should  be  dismissed.  The  court  ordered  a  dis- 
mission. On  the  9th  day  of  March,  1832,  a  citation  was  signed  by 
the  chief  justice  of  the  court  for  the  district  of  Columbia,  citing  the 
plaintiffs  in  the  original  action  to  appear  before  the  supreme  court, 
then  in  session,  and  show  cause  why  the  decree  of  the  circuit  court 
should  not  be  corrected. 

A  copy  of  the  record  was  returned  with  this  citation  ^'  executed/' 
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and  filed  with  the  clerk.    The  appellees  move  to  dismiss  the  sUit 
because  the  record  has  been  irregularly  brought  up. 

The  act  of  March,  1803,  which  gives  the  appeal  from  decrees  in 
chancery,  subjects  it  to  the  rules  and  regulations  which  govern  writs 
of  error.  Under  this  act  it  has  been  always  held  that  a  decree  may 
be  prayed  in  court  when  the  decree  is  pronounced ;  but  if  the  appeal 
be  prayed  after  the  court  has  risen,  the  party  must  proceed  in  the 
same  manner  as  had  been  previously  directed  in  writs  of  error. 

The  judicial  act  directs  that  a  writ  of  error  must  be  alfewed  by  a 
judge,  and  that  a  citation  shall  be  returned  with  the  record;  the 
adverse  party  having  at  least  twenty  days'  notice.  This  notice, 
we  understand,  is  twenty  days  before  the  return  day  of  the  writ 
of  error. 

In  this  case  the  appeal  is  not  allowed  b;^  the  judffe,  and  the 
citation  is  to  appear  before  the  court  then  sitting.  The  record  is 
brought  up  irregularly,  and  the  cause  roust  be  dismissed. 

On  consideration  of  the  rule  granted  in  this  cause,  and  of  the 
arguments  of  counsel,  as  well  for  the  appellants  as  for  the  appellees, 
thereupon  had,  after  mature  deUberation,  it  is  the  opinion  of  this 
court  that  the  record  is  brought  up  irregularly,  and  tl^at  this  appeal 
should  be  dismissed :  whereupon  It  is  ordered  and  decreed  by  this 
court,  that  the  appeal  be,  and  the  same  is  hereby  dismissed  with 
costs. 
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^Bernardo  Sampbtreac  and  Joseph  Stewart,  appellants,  v. 
The  United  States,  appellees. 

Construction  of  the  act  of  Congress  passed  the  5th  of  May,  1830,  entitled  ''an  act 
.for  the  further  extending  the  powers  of  the  judges  of  the  superior  court  of  the 
territory  of  Arkansas,  under  the  act  of  the  26th  May,  1S24,  and  for  other 
purposes." 

Under  the  provisions  of  an  act  of  congress  passed  on  the  26th  May,  1824,  proceed- 
ings were  instituted  in  the  superior  court  of  the  territory  of  Arkansas,  by  which 
a  confirmation  was  claimed  of  a  grant  of  land  alleged  to  hare  been  made  to  the 
petitioner,  Sampeyreac,  by  the  Spanish  goverument,  prior  to  the  cession  of 
Louisiana  to  the  Unitea  States  by  the  treaty  of  April  3d,  1803.  This  claim  was 
opposed  by  the  district  attorney  of  the  United  States;  and  the  court  alter  hear- 
ing evidence  decreed  that  the  petitioner  recover  the  land  from  the  United 
States.  Afterwards,  the  district  attorney  of  the  United  States,  proceeding  on  the 
authority  of  the  act  of  8th  May,  1830,  filed  a  bill  of  review,  founded  on  the 
allegation  that  the  original  decree  was  obtained  by  fraud  and  surprise,  that  the 
documents  produced  i^  support  of  the  claim  of  Sampeyreac  were  forged,  and  that 
the  witnesses  who  had  been  examined  to  snstain  the  same  were  perjured.  At  a 
subsequent  term  Stewart  was  allowed  to  become  a  defendant  to  the  bill  of  review, 
and  filed  an  answer,  in  which  the  fraud  and  forgery  are  denied,  and  in  which  he 
asserts  that  if  the  same  were  committed,  he  is  ignorant  thereof  and  asserts  that 
he  is  a  bona  fide  purchaser  of  the  land  for  a  valuable  consideration,  from  one 
John  J.  Bowie,  who  conveyed  to  him  the  claim  of  Sampeyreac  by  deed,  dated 
about  the  22d  October,  1828.  On  a  final  hearing^  the  court  beinc  satisfied  of 
the  forffery,  perjury  and  fraud,  reversed  the  origmal  decree.  Held  that  these 
proceedings  were  legal,  and  were  authorized  by  the  act  of  the  5th  of  May, 
1830. 

Almost  every  law  providing  a  new  remedy,  affects  and  operates  upon  causes  of 
action  existing  at  the  time  the  law  is  passed.  The  law  of  1830,  is  in  no  respect 
the  exercise  of  judicial  powers ;  it  only  orgpEinizes  a  tribunal  with  the  powers  to 
entertain  judicial  proceedings.  The  act,  in  terms,  applies  to  bills  filed,  or  to 
be  filed,  ouch  retrospective  effect  is  no  unusual  course  in  laws  providing  new 
remedies. 

The  act  of  1830  does  not  require  that  all  the  technical  rules  in  the  ordinary 
.course  of  chancery  proceedings  on  a  bill  of  review  shall  be  pursued  in  proceed- 
ings instituted  under  the  law. 

In  the  case  of  Polk's  Lessee  v.  Wendell,  5  Wheat.  308,  it  is  said  by  this  court, 
that,  on  general  principles,  it  is  incontestable  that  a  grantee  can  convey  no 
more  than  he  possesses.  Hence,  those  who  come  in  under  a  void  grant,  can 
acquire  nothing. 


♦APPEAL  from  the  supreme  court  of  Arkansas. 
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The  appellant,  Sampeyreac,  under  the  act  of  congress  of  the  26th 
of  May,  1824,  entitled  ^'an  act  enabling  the  claimants  to  lands 
within  the  limits  of  the  state  of  Missouri,  and  territory  of  Arkansas, 
to  institute  proceedings  to  try  the  validity  of  their  claims,"  exhibited 
the  bill  against  the  United  States,  which  was  filed  in  the  clerk's  oJ9ice 
of  the  superior  court,  in  the  territory  of  Arkansas,  in  chancery  sitting, 
on  the  2l8t  day  of  November,  1827,  stating  that,  being  an  inhabitant 
of  Louisiana,  he  did,  on  the  6th  day  of  October,  1789,  address  a 
letter  to  the  governor  of  the  then  Spanish  province  of  Louisiana, 
asking  for  ten  arpens  of  land  in  front,  with  the  usual  depth,  on 
Strawbeny  river  within  the  district  of  Arkansas,  to  be  granted  to  him 
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in  full  property ;  and  that  the  said  governor  did,  on  the  Uth  day  of 
October,  1789,  make  an  order  of  survey  upon  said  petition,  which 
the  appellant  alleges  is  such  a  claim  as  might  have  been  perfected 
into  a  complete  title,  under  and  in  conformity  to  the  laws,  usages 
and  customs  of  the  government  of  Spain,  under  which  the  same 
originated,  had  not  the  sovereignty  of  the  country  been  transferred  to 
the  United  Stales ;  and  is  therefore  provided  for  by  the  treaty  between 
the  United  States  and  the  French  republic,  made  the  30lh  April, 
1803.  The  bill  prays  that  this  claim  may  be  confirmed,  according 
to  the  provisions  of  the  act  of  congress  before  mentioned.  Upon  this 
petition  the  clerk  of  the  court  issued  a  subpoena  against  the  district 
attorney  of  the  United  States,  which  was  executed  on  the  24th  of 
November,  1827.  To  this  bill  the  district  aUorney  of  the  United 
States  filed  an  answer  at  the  December  term  of  said  court,  ^827, 
denying,  generally,  the  facts  and  allegations  in  said  bill,  and  alleging 
that  Sampeyreac  was  a  fictitious  person,  or  was  a  foreigner,  and  then 
dead.  On  the  19th  day  of  December,  1827,  the  district  attorney  of 
the  United  States  moved  to  postpone  the  final  adjudication  of  the 
case  until  the  following  term,  for  tne  following  reasons. 

1.  The  petition  and  subpoena  in  this  case  were  served  on  the 
United  States  within  one  month  of  the  present  term  of  this  court, 
but  more  than  fifteen  days  allowed  by  law ;  and  in  consequence  of 
this  short  notice,  the  United  States  attorney  has  not  answered  this  bill 
until  the  present  term. 

022A1      ^*  ^^^  °^  ^^  ^  suflScient  length  of  time  to  take  counter 
^  depositions,  if  counter  evidence  does  exist 

3.  There  are  many  more  cases  pending  in  this  court  on  the  same 
principles,  and  similarly  situated  in  all  respects ;  and  the  attorney 
for  the  United  States  asks  this  continuance  for  the  purpose  of  pro- 
curing such  evidence  as  may  exist  on  the  part  of  the  government 

The  court  proceeded  to  hear  the  cause ;  and,  upon-  the  depositioi 
of  one  John  Heberard,  entered  on  that  day  a  decree  against  th* 
United  States,  in  favour  of  said  Sampeyreac,  for  four  hundred  arpen 
of  land. 

On  the  14th  day  of  Februaiy,  1828,  a  deed  purporting  to  be  . 
decree  executed  by  Sampeyreac,  transferring  his  claim  to  the  clerk' 
certificate  of  the  existence  of  this  decree,  and  of  all  his  right,  title  am 
interest  in  said  decree,  to  John  J.  Bowie,  was  proved  and  admittei 
to  record  on  the  22d  day  of  October,  1828,  in  the  ofilce  of  the  circui 
court  of  Hempstead  county,  in  the  territory  of  Arkansas,  and  whici 
title  was  transferred  by  Bowie  to  Joseph  Stewart  in  December,  1828 
by  virtue  of  which  transfer  the  said  Stewart  filed  with  the  register  of 
the  land  oflSce  at  Little  Rock,  an  application  for  the  N.  E.  17,  US. 

26  W.  and  E.  i  S.  E.  17, 11  S.  26  W.  and  W.  i  N.  E.  13, 11  S. 

27  W.  and  which  application  was  admitted  by  the  register  on  the 
13th  of  December,  1828. 

At  the  April  term,  1830,  of  the  court,  the  United  States  attorney, 
uix)n  leave  granted,  filed  a  bill  chaiging  that  the  decree  entered  by 
the  court  at  the  December  term,  1827,  in  the  case  of  Sampeyreac^ 
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was  obtained  by  fraud  and  surprise,  and  alleging  that  the  court  erred 
in  proceeding  to  the  trial  of  said  cause,  at  the  said  December  term, 
witnout  having  set  said  cause  for  hearing,  and  without  affording  the 
United  States  time  to  prove  the  injustice  of  the  claim.  The  bill 
chaiges  that  the  original  petition  to  governor  Mero,  and  the  order  of 
survey  are  forgeries ;  which  fact  has  come  to  the  knowledge  of  the 
attorney  since  the  decree  was  made ;  that  Sampeyreac  is  a  fictitious 
person ;  or,  if  he  ever  did  exists  is  dead ;  that  Heberard  and  the  other 
witnesses  committed  peijuiy  in  this  case ;  and  that  the  petition  and 
order  of  survey  were  made  since  1789 ;  and  that  record  evidence  has 
been  discovered  since  the  ^decree,  which  will  be  produced 


upon  the  hearing  to  prove  the  forgeiy. 


[♦225 


Sampeyreac  was  proceeded  against  as  an  absent  defendant,  aftei 
the  return  of  the  subpoBna,  that  <'  he  was  not  to  be  found  in  the  ter- 
ritory of  Arkansas ;"  and  a  decree  pro  confesso  was  entered,  as  to 
him,  on  the  28th  day  of  October,  1830.  Before  this  decree  was 
entered,  Joseph  Stewart  was  permitted  to  file  his  answer  and  was 
made  a  defendant  in  this  case,  which  was  excepted  to  on  the  part  of 
the  United  States,  and  a  bill  of  exceptions  was  signed  by  the  court 
on  the  28th  October,  1830. 

It  was  not  chaiged  or  contended  that  Stewart  purchased  with  a 
knowledge  of  the  forgeiy,  either  of  the  original  grant,  or  of  the  trans- 
fer from  Sampeyreac  to  Bowie. 

The  final  decree,  reversing  and  annulling  the  decree  entered  in 
favour  of  Sampeyreac  at  December  term,  1^7,  was  delivered  by  the 
court,  February  7th,  1831. 

From  this  decree  this  appeal  was  taken  by  Joseph  Stewart,  for 
himself  and  Sampeyreac. 

The  case  was  argued  by  Mr.  Prentiss  and  Mr.  White,  for  the  ap- 
pellants ;  and  by  Mr.  Fulton  and  Mr.  Taney,  the  attorney-general, 
for  the  United  States. 

For  the  appellants,  the  following  points  were  stated  for  the  con* 
sideration  of  the  court 

1.  That,  by  the  provisions  of  the  act  of  1824,  and  of  the  act  con- 
tinning  it,  the  decree  of  confirmation,  rendered  in  December  term, 
1827,  became  final  after  the  lapse  of  one  whole  year  from  its  date^ 
without  an  appeal  being  taken  therefrom. 

2.  That  a  bill  of  review  cannot  be  prosecuted  after  the  time  for 
allowing  an  appeal  has  expired. 

3.  That,  if  the  foregoing  proposition  is  not  universally  true,  it  so  is 
to  a  bill  of  review  for  errors  apparent,  and  as  to  which  the  party  could 
have  availed  himself  by  an  appeal. 

4.  If  a  bill  of  review  can  be  prosecuted  for  any  cause,  after  the 
time  for  an  appeal  has  expired,  it  cannot  be  for  causes  known  to  the 
party  at  the  time  of  rendering  the  decree  complained  of. 

6.  The  refusal  of  the  court  to  continue  the  cause  at  ^Decern-  rMoa 
ber  term,  1827,  was  not  an  error  re-examinable  on  appecJ ;  •• 
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or,  if  80,  was  an  error  apparent,  which  could  have  been  corrected  on 
an  appeal,  if  taken  within  the  year  allowed  for  an  appeal ;  and, 
therefore,  not  by  a  bill  of  review,  after  the  expiration  of  the  time 
allowed  for  an  appeal. 

6.  The  substantial  ground  in  difference  between  the  United  States 
and  Sampeyreac,  supposing  there  was  such  a  person  in  being,  was 
that  the  order  of  survey  was  or  was  not  a  genuine  one — was  or  was 
not  a  foigeiy.  This  was  the  whole  ground  of  difference;  and  both 
this  fact  and  the  question  whether  Sampeyreac  was  a  real  inhabitant 
of  Louisiana,  capable  of  taking  or  had  assigned  his  claim,  were  all 
put  directly  in  issue  on  the  original  trial. 

7.  After  the  decree  rendered  in  the  first  case,  a  bill  of  review  can- 
not be  maintained,  on  after  discovered  testimony  which  could  have 
been  used  under  the  issue  joined,  unless  such  after  discovered  evidence 
be  evidence  of  record. 

8.  Although  the  bill  of  review  suggests  the  discovery  of  such  record 
evidence,  none  such  is  produced  on  the  bill  of  review;  the  only 
evidence  being  that  of  witnesses  and  the  tide  papers  in  the  other  cases 
then  depending,  all  of  which  were  known,  and,  if  proper  evidence, 
could  have  been  used  on  the  first  trial. 

9.  All  that  is  alleged  in  the  bill  of  review,  concerning  the  appear- 
ance of  the  papers  themselves,  and  other  facts  to  show  they  were  post 
dated,  appeared  on  the  first  trial. 

10.  The  time  of  discovery  of  the  new  evidence  is  not  stated,  nor 
does  it  appear ;  and  it  is  contended  that,  if  such  be  evidence,  dis- 
covered after  trial,  as  will  sustain  a  bill  of  review,  the  bill  must,  at 
least,  appear  to  have  been  filed  within  one  year  from  the  time  of  such 
discovery. 

11.  If  the  refusal  to  continue  the  cause  at  December  term,  was  a 
matter  which  could  be  alleged  on  a  bill  of  review,  or  considered  on 
an  appeal,  there  was  no  error  in  that  refusal,  as  the  law  only  required 
fifteen  days  between  the  service  and  return  of  the  subpoena,  whereas 
twenty-eight  days  intervened,  and  required  atrial  to  be  had  at  first 
term,  unless  good  cause  should  be  shown  for  a  continuance ;  and  it 
is  contended  that,  as  the  cases  were  all  treated  as  similar,  and  it  was 
not  alleged  that  there  had  not  been  time  to  file  answers;  and  as 
02271   *^^^  United  States  attorney  admitted  the  credibility  of  the 

■I  claimant's  witness,  and  stated  that  he  knew  of  no  testimony 
which  could  impeach  the  genuineness  of  the  claim,  he  showed  no 
cause  of  continuance,  unless  he  could  show  it  in  the  improvident 
provisions  of  the  act  of  congress  under  which  he  was  acting. 

12.  The  defendant  Stewart  is  an  innocent  purchaser,  and  is  en- 
tided  to  protection,  whether  the  original  claim  was  a  forged  one  or 
not  That  Sampevreac,  after  the  decree  confirming  his  claim,  con- 
veyed his  right  to  Bowie,  appears  from  his  recorded  deed. in  evidence 
by  tonsent;  and,  although  tney  insisted  that  that  deed  was  a  foigery, 
no  evidence  of  any  kind  was  taken  to  support  that  objection.  That 
Stewart  was  an  innocent  purchaser,  in  November  or  December,  1628, 
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18  admitted  in  the  follest  terms.    *^  A  fwrchaser  by  deedy  and  in  good 
faith.'' 

13.  It  appeals  that,  being  such  purchaser  in  good  faith,.  Stewart 
made  entiy  of  the  claim  on  the  13th  December,  1828,  according  to 
the  provisions  of  the  act  of  1824.  The  time  for  taking  an  appeal, 
or  for  prosecuting  a  bill  of  review  for  errors  apparent,  expired  the 
19th  December,U828,  one  year  after  the  decree:  and  it  will  be  in- 
sisted that  Stewart  had,  under  his  entry,  and  the  operation  of  the  act 
of  1824,  an  inchoate  legal  title;  nay,  more,  a  legal  tide  in  fact,  of 
which  an  after  acquired  patent  would  only  operate  as  the  evidence. 

14.  It  was  further  contended,  that,  when  Stewart  made  his  entry, 
he  had  done  all  that  he  could,  or  was  bound  to  do.  It  was  the  duty 
of  the  ministerial  officers  of  government  to  make  out  his  grant. 

Before  the  counsel  for  the  appellants  proceeded  to  argue  the  case, 
they  admitted  that  the  grant  under  which  Sampeyreac  claimed  the 
land  was  a  forgery ;  that  the  deed  from  him  to  Bowie  was  a  forgery ; 
and  that  the  witnesses  who  were  examined  to  support  the  grant  had 
sworn  falsely. 

Mr.  Prentiss,  for  the  appellants,  contended,  that  the  act  of  1824 
did  not  give  the  superior  court  of  Arkansas  any  jurisdiction  or  au- 
thority to  entertain  a  bill  of  review.  This  is  a  conclusion  warranted 
by  the  object  of  the  law,  and  a  fair  constniction  of  its  terms. 

*The  object  of  that  law  was  to  furnish  the  means  of  a  r#228 
speedy  and  final  adjudication  upon  the  Spanish  and  French  >• 
land  claims  in  Askansas  and  Missouri.  To  accomplish  this,  a  special 
jurisdiction  was  given  to  the  superior  court,  limited  to  the  particular 
cases  which  were  to  be  adjudicated  by  it;  and  limited  as  to  the  time 
in  which  it  was  to  act  upon  them.  The  court,  having  been  created 
by  the  act,  had  no  other  powers  than  those  it  derived  from  its  pro- 
visions. 6  Peters,  487.  Its  special  jurisdiction  does  not  mingle 
with,  nor  was  it  in  any  manner  increased  by  the  general  chancery 
jurisdiction  which  it  possesses. 

The  power  therefore  to  entertain  a  bill  of  review  in  the  case  be- 
fore the  court,  cannot  be  deduced  from  the  general  powers  of  the 
court,  as  a  court  of  chancery;  but  if  it  exists  at  all,  it  is  to  be  sought 
for  only  in  the  act,  and  the  act  nowhere  expressly  gives  it.  The 
court  had  authority  to  try  tides  simply ;  to  direct  issues  of  fact ;  all 
of  which  were  useless  if  it  had  general  chancery  jurisdiction.  It 
was,  by  the  fifth  section,  to  decide  on  claims  exhibited  within  two 
years ;  and  its  decision  was  to  be  given  in  three  years.  The  allow- 
ance of  an  appeal  was  intended  as  a  substitute  for  a  bill  of  review ; 
and  an  appeal  is  the  only  mode  by  which  the  sentences  of  the  court 
could  be  re-examined. 

Another  argument  against  the  power  of  the  court  to  entertain  a 
bill  of  review,  may  be  drawn  from  the  provision  which  exempts  the 
district  attorney  from  the  obligation  to  make  oath  to  the  answer  he 
may  file  to  the  petition  of  a  land  claimant.    If  a  bill  of  review  was 
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intended  to  be  allowed,  would  not  a  similar  provision  have  been 
made  in  reference  to  it?    A  bill  of  review,  according  to  chanceiy 
rules,  must  be  sworn  to. 

The  proceeding  in  this  case  was  not  under  the  act  of  1830.  The 
bill  was  filed  in  April,  1830,  and  the  act  did  not  pass  until  the  10th 
of  May  following. 

But  the  act  could  not  operate  retrospectively,  as  it  would  be  un- 
constitutional. Could  it  so  operate,  it  would  divest  private  right? , 
acquired  in  good  faith,  and  under  the  sanction  of  a  solemn  and  final 
decree  of  the  superior  court  of  Arkansas,  in  a  matter  fully  within  its 
cognizance.  By  such  an  operation  the  law  was  not  remedial,  but 
was  an  extinguishment  of  a  right.  This  is  contrary  to  the  fifth 
^2291  ^"^^1^^™^°^  ^^  ^®  constitution,  by  which  ^private  property 
•'  is  protected.  The  private  property  of  Stewart  was,  by  this 
act,  taken  away  and  given  to  the  United  States. 

The  act  of  May,  1830,  was  the  exercise  of  a  judicial  power,  and 
it  is  no  answer  to  this  objection,  that  the  execution  of  its  provisions 
is  given  to  a  court  The  legislature  of  the  union  cannot  use  such  a 
power.  The  law  violated  die  contract  between  the  United  States 
and  the  claimant ;  a  contract  entered  into  under  the  prior  law,  and 
consummated  by  the  decision  of  the  court :  and  it  was  equally  in 
opposition  to  the  principles  of  natural  justice  as  it  is  to  the  constitu- 
tional declaration.  Cited,  1  Aiken,  315;  2  Aiken,  284;  3  Green- 
leaf,  326 ;  2  Greenleaf,  287;  11  Mass.  386,394,399;  2Peter8,  667; 
6  Cranch,  87,  2  Cond.  Rep.  308;  7  John.  477. 

The  proceedings  on  the  part  of  the  United  States  are  not  correct, 
according  to  the  chancery  practice,  if  the  court  had  the  power  to 
entertain  them. 

A  bill  of  review  can  be  maintained  in  only  two  cases.  1.  Where 
error  is  apparent  on  the  record.  2.  Where  there  is  some  new  matter, 
which  has  become  known  subsequent  to  the  decree,  which  is  to  be 
brought  into  re-examination. 

The  only  error,  if  any,  in  the  record,  was  refusing  a  continuance. 
This  is  not  the  subject  of  revision.  The  limitation  of  a  bill  of  re- 
view is  the  same  as  a  limitation  of  an  appeal ;  which  in  this  case, 
under  the  law  of  1824,  was  one  year. 

There  was  no  new  matter  to  authorize  the  bill  of  review.  The 
rule  is,  that  the  new  matter  must  be  unknown ;  and  could  not,  with 
ordinary  diligence,  have  been  known :  and  the  same  must  be  set  out 
in  the  bill.  Hind's  Pmct.  66, 67, 60;  Freeman's  Ch.  Rep.  30, 177; 
16  Yesey,  360;  2  John.  Chan.  488;  3  John.  Chan.  124;  Hardin's 
Reports,  342;  1  Hopk.  Ch.  Rep.  102. 

The  only  new  matter  coming  at  all  within  the  rule  was  the  foigeiy 
of  the  grant  and  order  of  survey ;  but  the  bill  of  review  alleges  that 
all  these  facts  appear  in  the  original  bill,  and  so  of  course  were  not 
new.  The  general  allegation  that  there  is  new  evidence,  is  not  suf- 
ficient ;  the  evidence  should  have  been  stated.  The  forgery  of  these 
papers  was  put  in  issue  in  the  original  bill  and  answer ;  and  the 
question  upon  them  was  judicially  .closed  by  the  original  decree. 
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^Joseph  Stewart  h  an  innocent  purchaser.  He  holds  the  land 
under  the  decree  of  confirmation,  and  not  under  a  patent.  His 
purchase  was  made  in  good  faith,  and  he  should  not  be  disturbed ; 
nowever  fraudulent  the  acts  of  those  who  presented  the  claim  for 
confirmation.  He  could  know  nothing  but  the  recorded  acts  of  the 
court  of  Arkansas,  proceeding  under  and  according  to  the  provisions 
of  the  laws  of  congress  in  a  matter  specially  entrusted  to  that  court 
As  the  United  States  ought  not  to  seek  from  him  the  restoration  of 
the  property  taken  from  them  by  the  frauds  of  those  to  whom  he  as 
well  as  the  government  was  a  stranger;  so  this  court  should  not 
sanction  such  a  claim. 

Mr.  Fulton,  for  the  United  States. 

The  superior  court  of  Arkansas  had  jurisdiction  of  the  case  under 
the  act  of  1824,  that  act  having  given  to  the  court  chancery  as  well 
as  common  law  powers.  It  proceeded  in  this  case  according  to  the 
rules  of  a  court  of  chancery. 

By  the  treaty  with  France  of  1803,  the  United  States  were  bound 
to  protect  and  confirm  private  land  claims;  and  for  this  puipoee  full 
poweiti  were  given  to  the  court  in  Arkansas.  The  titles  of  the  claim- 
ants were  in  a  language  foreign  to  the  judges  of  the  court :  the  wit- 
nesses to  sustain  them  were  unknown  to  the  tribunal,  and  the  whole 
efibrt  of  able  counsel  was  given  to  establish  them.  If,  in  such  cases, 
the  courts  and  the  land  officers  of  the  government  were  imposed 
upon,  it  was  not  extraordinary. 

An  examination  of  the  law  of  1828,  with  reference  to  the  act  of 
1824,  will  result  in  the  conviction,  that  no  limitation  upon -the  powers 
of  the  court  was  intended,  other  than  as  to  the  time  of  filing  new 
claims  and  petitions.  Having  general  chancery  powers  in  dl  the 
cases  which  came  before  the  court,  it  could  proceed  at  any  time  in 
those  cases,  according  to  the  principles  and  practice  of  courts  of 
chancery. 

But  if  any  doubt  can  be  raised  upon  the  act  of  1828,  the  pro- 
visions of  the  act  of  1830  relieve  the  case  from  every  embarrassment. 
By  that  act  full  powers  are  expressly  given  to  proceed,  as  was  done 
in  the  case  before  the  court ;  and  the  only  question  to  be  decided,  in 
order  to  maintain  the  decree  of  the  ^court  below  is,  whether  r#23i 
the  act  was  constitutional.  To  show  the  constitutionality  of  L 
the  law,  Calder  v.  Bull,  3  Dall.  386,  was  cited ;  and  upon  the 
powers  of  congress  over  the  territories  of  the  United  States,  1  Kent's 
Com.  360,  was  referred  to. 

There  are  errors  on  the  face  of  the  decree  in  the  original  proceed- 
ings. 

The  decree  was  entered  only  twenty-five  days  after  the  bill  was 
filed,  and  against  the  strong  resistance  of  the  district  attorney ;  who 
asked  for  time  to  obtain  testimony  by  which  the  alleged  frauds  and 
forgeries  might  have  been  discovered.  This  furnished  a  sufficient 
ground  for  a  continuance ;  and  its  refusal  violated  the  rules  of  pro- 
ceeding established  by  the  court 
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There  were  one  hundred  and  thirty  cases  of  the  same  description, 
and  which  were  adjudged  at  the  same  time ;  and  in  none  of  them 
are  the  laws  or  ordinances  of  Spain,  upon  which  the  title  rested,  set 
out  in  the  decree  of  the  court. 

Fraud  is  laid  as  the  ground  of  the  bill  of  review,  and  this  is  a  suf- 
ficient ground  for  the  proceeding.  When  the  court  has  been  grossly 
and  e^dently  imposed  upon,  it  must  necessarily  have  a  power  to  re- 
vise its  decree,  and  correct  the  errors  into  which  it  has  been  drawn 
by  the  deceit  and  falsehood  of  a  party  who  has  abused  its  powers  to 
obtain  the  benefit  of  his  artifices  and  forgeries. 

Nor  can  the  appellant,  Stewart,  claim  any  thing  under  the  decree 
in  the  original  proceeding  as  an  innocent  purchaser.  The  act  of  con- 
gress did  not  authorize  the  transfer  of  any  right  acquired  under  the 
decree.  He  appears  claiming  only  an  equitable  title,  as  he  can  have 
no  l^;al  title. 

Those  who  claim  under  avoid  grant,  can  acquire  no  right.  Stewart 
having  been  altogether  unconnected  with  the  decree,  can  claim  it  no 
more  than  Sampeyreac,  and  Sampeyreac  could  not  get  a  patent  for 
the  land.  Cited,  1  Harrison's  Chan.  452, 140, 146 ;  3  Wilson,  111 ; 
2  Mad.  Chan.  409;  1  Mad.  Chan.  237;  1  Johns.  Chan.  482;  1 
Peters,  517,  642. 

The  attorney  general  contended,  that  the  case  was  not  within  the 
treaty  with  France,  and  was  not  within  the  cognizance  of  the  court 
m232\  ^^  Arkansas.  There  was  no  claim  ^existing  under  a  grant, 
^  no  tide  whatever  was  in  the  possession  of  the  party  to  the 
proceeding;  all  the  papers  were  forged,  and  all  the  witnesses  who 
swore  to  tixe  verity  of  the  papers  were  perjured.  These  facts  are  ad- 
mitted. 

Thus  the  act  of  congress,  having  given  to  the  court  authority  to 
confirm  grants  which  had  issued,  and  to  proceed  in  the  investigation 
of  titles  set  up  under  such  grants,  whatever  may  have  been  done  by 
the  court  under  mistake,  or  from  the  frauds  of  those  for  whom  the 
law  was  not  made ;  could  give  no  title  to  any  land  against  the  right 
of  the  United  States.  The  court  had  no  jurisdiction  in  such  a  case. 
Stewart  claimed  under  Bowie,  and  it  is  admitted  that  Bowie's  title 
was  a  forgery.  If  S&mpeyreac  was  a  real  person,  the  tide  is  yet  in 
him. 

It  is  said  the  first  decree  is  final  and  conclusive ;  that  the  powers 
of  the  court  of  Arkansas  had  expired,  and  no  bill  of  review  would 
lie  there;  and  that  congress  could  not  pass  a  law  authorizing  a  bill 
of  review. 

The  act  of  1828  continues  the  court  as  it  was  before,  and  also  en« 
laiges  the  time  for  filing  claims.  This  act  could  not  be  considerea 
as  creating  a  new  special  jurisdiction.  It  was  intended  to  continue 
the  court  with  all  its  powers;  and  it  could  of  course  entertain  a  bill 
of  review,  under  the  general  powers  of  a  court  of  chancery. 

But  if  the  court,  under  the  act  of  1824,  had  no  such  power,  yet, 
as  the  United  States  had  a  right  to  the  land,  which  could  not  be  taken 
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away  by  admitted  foigeries,  and  congress  could  give  a  remedy  for  the 
injury  sustained  for  such  frauds ;  the  act  of  1^0  is  without  objec- 
tion. That  a  government  has  such  powers^  has  been  decided  at  this 
term  in  the  case  of  Livingston's  Lessee  v.  Moore  et  al.  The  case 
before  the  court,  in  this  view  of  it,  is,  that  there  was  an  admitted 
foigery,  and  the  act  of  1830  established  a  court  for  the  trial  of  that 
question. 

The  next  inquiry  is,  whether  the  court  pursued  the  remedy  the 
law  authorized. 

The  act  of  1830  gives  the  review  generally,  and  without  restricting 
it  to  the  technical  rules  of  a  bill  of  review  in  chanceiy.  Congress 
might  prescribe  any  form  of  remedy.  The  review  is  given  on  the 
suggestion  of  forgery.  The  review  is  ♦given,  not  technically,  r^ogo 
but  as  a  rehearing  or  revision  by  a  proceeding  in  the  nature  ^ 
of  a  bill  of  review.  The  act  declares  it  to  be  (or  remsing  the  former 
decrees  of  the  courL 

A  bill  of  review  may  be  filed  without  leave  of  the  court,  and  with- 
out an  affidavit  2  Atk.  532.  The  want  of  an  affidavit,  and  the  fact 
that  the  bill  was  filed  without  the  previous  consent  of  the  court,  can- 
not be  taken  advantage  of  on  appeal.  If  the  party  appears  and 
answers,  it  is  a  waiver  of  the  affidavit 

But  in  point  of  fact,  the  bill  was  filed  with  the  leave  of  the  court 
The  decree  being  taken  pro  con/esso  against  Sampeyreac,  he  admits 
the  allegations  in  the  bill,  and  of  course  whatever  the  affidavit  could 
state.  But  if  Sampeyreac  could  set  up  and  avail  himself  of  these 
objections,  Stewart  cannot  do  so.  Stewart,  who  brings  the  case  here, 
has  no  interest  in  the  lands.  He  cannot  have  such  an  interest 
through  a  foreery.  The  whole  proceeding  in  the  name  of  Sampey- 
reac was  null  and  void,  and  could  establish  no  right  to  be  held  or 
enjoyed  by  any  one  under  the  same. 

Mr.  White,  for  the  appellants,  in  reply. 

The  questions  in  this  case  are,  whether  the  fraud,  which  is  ad- 
mitted, can  be  reached  by  this  court ;  and  whether  all  remedy  is  not 
lost  to  the  United  States  by  the  lapse  of  time.  There  is  a  difference 
between  the  treaty  with  France  of  1803,  and  that  with  Spain  of 
1819.  The  former  does  not  confirm  the  grants  of  land  witnin  the 
ceded  territory,  the  latter  confirms  them  proprio  vigore.  An  examina- 
tion of  the  act  cf  1824  will  fully  satisfy  the  court,  that  unless  an 
appeal  has  been  taken  from  the  decree  of  a  court  acting  under  that 
Inw,  within  one  year ;  the  title  which  has  been  confirmed  by  the 
decree  of  the  court,  becomes  fixed  and  completed. 

It  is  denied  that  the  refusal  of  the  court  to  grant  a  continuance,  as 
required  by  the  district  attorney  of  the  United  States,  was  error. 
There  was  no  cause  shown  for  the  continuance ;  no  direct  allegation 
that  evidence  could  be  obtained;  and  the  court  were  bound  by  the 
act  of  congress  to  proceed  promptly.  But  the  refusal  of  an  inferior 
court  to  grant  a  continuance,  is  not  to  be  assigned  as  error  in  a  court 
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myoAi  ^^  appeals.  This  is  the  ^exercise  of  a  discretion  which  cannot 
•'  afterwards  be  inquired  into. 

The  certificate  given  by  the  court  in  favour  of  the  party  whose 
tide  has  been  confirmed  by  the  court  is  assignable,  and  the  purchaser 
may  take  a  patent  for  the  land  in  his  own  name.  An  innocent  pur- 
chaser has  only  to  look  at  the  decree  of  confirmation.  The  steps  to 
procure  that,  however  false  or  fraudulent,  cannot  aflfect  him.  The 
univereal  practice  of  the  government  has  been  to  give  the  patent  to 
the  assignee  of  the  certificate. 

The  bill  of  review  in  this  case  was  filed  before  the  act  of  1830 
passed,  and  can  only  be  sustained  on  the  law  of  1824 ;  and  this  could 
not  be : 

1.  Because  it  was  not  sworn  to.  The  only  privilege  given  to  the 
United  States  is,  that  the  answer  need  not  be  sworn  to. 

2.  Because  it  was  filed  by  leave  of  the  court.  The  original  decree 
roust  be  executed  before  a  bill  of  review  will  be  allowed,  and  there 
must  be  new  matter,  not  in  issue  in  the  original  case,  for  the  founda- 
tion of  such  a  bill.  Here  there  was  none,  as  the  question  of  forged 
tides  was  in  issue  in  the  original  case. 

A  bill  of  review  is  the  exercise  of  judicial  power;  and  no  power 
exists  in  congress  to  give  a  bill  of  review  to  divest  a  right  vested  be* 
fore  the  enactment  of  the  law.  1  Cond.  Rep.  179 ;  Fletcher  v.  Peck, 
6  Cranch. 

As  to  purchasers  without  notice,  cited,  1  Johns.  Ch.  Cases,  219. 
As  to  foiged  warrants,  cited,  6  Wheat.  309. 

That  Stewart  was  a  necessary  party  in  the  case,  cited,  10  Wheat. 
181 ;  8  Wheat  461 ;  7  Wheat  622. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court 
This  case  comes  up  on  appeal  from  the  superior  court  in  the  terri- 
tory of  Arkansas. 

The  decree  of  the  court  was  founded  upon  proceedings  instituted 
under  an  act  of  congress,  entitled  "  an  act  for  further  extending  the 
powers  of  the  judges  of  the  superior  court  of  the  territory  of  Arkan- 
sas, under  the  act  of  the  26th  of  May,  1824,  and  for  other  purposes," 
passed  the  8th  of  May,  1830.  Pamph.  Laws,  ch.  90. 
^2361  '^^^^  ^^^  declares  that  the  act  of  1824  (7  Laws  U.  S.  300) 
^  ^shall  be  continued  in  force,  so  far  as  the  said  act  relates  to 
the  claims  within  the  territory  of  Arkansas,  until  the  1st  day  of  July, 
1831,  for  the  purpose  of  enabling  the  court  in^Arkansas,  having  cogni- 
zance of  claims  under  the  said  act,  to  proceed  by  bills  of  review, 
filed,  or  to  be  filed,  in  the  said  court  on  the  part  of  the  United  States, 
for  the  purpose  of  revising  all  or  any  of  the  decrees  of  the  said  court, 
in  cases  wherein  it  shall  appear  to  the  said  court,  or  be  alleged  in  such 
bills  of  review,  that  the  jurisdiction  of  the  same  was  assumed  in  any 
case  on  any  foiged  warrant,  concession,  grant,  order  of  survey,  or 
other  evidence  of  title.  And  in  every  case  wherein  it  shall  appear 
to  the  said  court,  on  the  prosecution  of  any  such  bill  of  review,  that 
such  warrant,  concession,  grant,  order  of  survey,  or  other  evidence  of 
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tide  is  a  foigeiy,  it  shall  be  lawful,  and  the  said  court  is  hereby 
authorized  to  proceed,  by  further  order  and  decree,  to  reverse  and 
annul  any  prior  decree  or  adjudication  upon  such  claim  ;  and,  there- 
upon, such  prior  decree  or  adjudication  shall  be  deemed  and  held  in 
aU  places  wnatever,  to  be  null  and  void  to  all  intents  and  purposes. 

Upon  the  proceedings  on  the  bill  of  review  instituted  under  this 
act,  the  court  pronounced  the  following  decree :  <^  it  is  therefore 
adjudged,  ordered  and  decreed  that  the  former  decree  of  this  court,  in 
favour  of  the  defendant  Bernardo  Sampeyreac  against  the  United 
States,  for  four  hundred  acres  of  land,  pronounced  and  recorded  at 
the  December  term  of  this  court  in  the  year  1827,  be,  and  the  same 
is  hereby  reversed,  annulled  and  held  for  naught"  From  this 
decree  the  present  appeal  was  taken. 

To  a  right  understanding  of  the  questions  which  have  been  made 
at  the  bar,  it  will  be  necessary  briefly  to  state  the  proceedings  which 
took  place  under  the  original  bill. 

That  IhII  or  petition  was  filed  on  the  21st  of  November,  1827, 
under  the  provisions  of  the  act  of  the  26th  of  May,  1824,  (7  Laws 
U.  S.  300),  setting  forth  that  the  complainant,  Bernardo  Sampeyreac, 
on  the  6th  of  October,  1789,  he  then  being  an  inhabitant  of  Louisiana, 
presented  a  petition  to  the  then  governor  of  the  province,  asking  a 
grant  for  a  tract  of  land  in  full  property,  containing  ten  arpens  in 
front,  by  the  usual  depth,  on  ♦Strawberry  river,  &c.  That  piose 
afterwards,  on  the  11th  of  October,  1789,  the  governor  granted  ^ 
the  petition.  That  at  the  time  the  grant  was  so  ihade,  an  order  of 
survey  was  issued  to  the  surveyor  general  of  the  province.  That 
by  virtue  of  such  giant  and  order  of  survey,  the  petitioner  acquired 
a  claim  to  the  land ;  which  claim  is  secured  to  nim  by  the  treaty 
between  the  United  States  and  the  French  republic,  of  the  30th 
of  April,  1803. 

The  disuict  attorney  put  in  an  answer,  denying  the  several  facts 
and  allegations  in  the  bill ;  and  alleging  that  grants  could  only  be 
made,  legally,  to  persons  in  existence  and  actually  residing  in 
Louisiana.  That  Sampeyreac,  in  whose  name  the  bill  is  filed,  is  a 
fictitious  person,  never  having  had  any  actual  existence ;  or,  if  such 
person  ever  had  any  existence,  he  was  a  foreigner;  or  is  now  dead, 
and  made  no  transfer  or  assignment  of  the  claim  in  his  lifetime. 
That  he  has  no  legal  representative  in  existence;  nor  is  there  any 
one  now  living  who  is  authorized  to  file  this  bill,  or  prosecute  this 
suit :  and  prayed  that  the  bill  might  be  dismissed. 

A  witness  by  the  name  of  John  Heberard  was  exam.ined,  and 
sworn  to  all  the  material  fact^  necessary  to  esUiblish  the  claim ;  and 
the  court,  thereupon,  ordered,  adjudged  and  decreed  that  the  said 
Bernardo  Sampeyreac,  recover  of  the  United  States  the  said  four 
hundred  arpens  of  land. 

The  biU  of  review  is  founded  upon  the  allegation  that  the  original 
decree  was  obtained  by  fraud  and  surprise.  That  the  original  petitiod 
and  order  of  survey,  exhibited  in  the  case,  are  forged.  That  Hebe- 
rard and  the  other  witnesses  in  the  cause,  committed  the  crime  of 

176 


Digitized  by 


Google 


236  SUPREME  COURT, 

[Sunpeyieao  and  Stewart  y.  THe  United  States.] 
perjury.  That  the  order  of  survey  was  never  signed  by  JSterd, 
governor  of  Louisiana,  as  the  same  purports  to  have  been ;  and  that 
this  fact  has  come  to  the  knowledge  of  the  district  attorney  since  the 
decree  was  entered.  And  the  bill  further  charges  that  the  said  Sam- 
peyreac  is  a  fictitious  person. 

At  the  October  term,  1830,  this  bill  was  taken,  pro  confesso, 
against  Sampeyreac:  at  which  term  the  appellant,  Joseph  Stewart, 
appeared  in  court,  and  prayed  to  be  made  a  defendant,  and  have 
02Q<ri  leave  to  file  an  answer  to  the  bill.  This  was  resisted  *by 
•I  the  disuict  attorney;  but  an  order  was  made  by  the  court 
permitting  Stewart  to  be  made  a  defendant,  with  leave  to  file  an 
answer.    To  which  the  district  attorney  excepted. 

The  answer  of  Stewart  denies  the  frauds  and  forgeries  allied  in 
the  bill,  but  avere  that  if  there  was  any  fraud,  corruption  or  foigery, 
he  is  ignorant  of  it ;  and  that  he  was  a  bona  fide  purchaser  of  the 
claim  for  a  valuable  consideration  from  one  John  J.  Bowie,  who  con- 
veyed to  him  the  claim  of  the  said  Bernardo  Sampeyreac,  by  deed 
bearing  date  about  the  22d  of  October,  1828.  Upon  the  final  hearing 
the  court  reversed  the  original  decree,  as  has  been  already  stated. 

The  objections  which  nave  been  taken  at  the  bar  to  this  decree, 
may  be  considered  under  the  following  points : 

1.  Whether,  under  the  act  of  1824,  the  court  had  authority  to  en- 
tertain the  bill  of  review ;  and,  if  not,  then, 

2.  Whether  the  act  of  1830,  is  a  constitutional  law,  and  confers 
such  authority. 

3.  Whether  the  proceedings  on  this  bill  of  review  can  be  sustained 
under  the  act  of  1830. 

4.  Whether,  admitting  Stewart  to  be  a  bona  fide  purchaser  of  the 
claim  of  Sampeyreac,  he  is  protected  against  the  title  set  up  by  the 
United  States. 

1.  We  think  it  unnecessary  to  go  into  an  examination  of  the  ques- 
tions which  have  been  made  under  the  first  point  Although  the 
act  of  1824,  directs  that  every  petition  which  shall  be  presented  under 
its  provisions,  shall  be  conducted  according  to  the  rules  of  a  court  of 
equity,  it  may  admit  of  doubt  whether  all  the  powers  of  a  court  of 
chancery  in  relation  to  bills  of  review,  are  vested  in  that  court  And 
as  the  view  taken  by  this  court  upon  the  other  points  renders  a  de- 
cision upon  this  unnecessary,  we  pass  it  over  witnout  expressing  any 
opinion  upon  it 

2.  The  ground  upon  which  it  has  been  ai^ed  that  the  act  of  1830 
is  unconstitutional,  is,  that  a  right  had  become  vested  in  Stewart  be- 
fore the  act  was  passed ;  and  that  the  efiTect  and  operation  of  the  law 
is  to  deprive  him  of  a  vested  right  To  determine  the  force  and  ap- 
plication of  this  objection,  it  becomes  necessary  to  look  at  the  claim, 
as  it  now  appears,  before  the  court  It  is  found  by  the  decree  of  the 
^2381  ^^^  below,  and  is  ^admitted  at  the  bar,  that  Sampeyreac  is 

^  a  fictitious  person.    That  the  petition  purporting  to  nave  been 
presented  by  him  to  Mero,  governor  of  the  province  of  Liouisiana, 
and  the  order  of  survey  alleged  to  have  been  made  thereupon,  are 
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foigeries.  These  ^  are  the  only  evidence  of  tftle  upon  which  the 
original  daim  rests.  And  it  is  proved  and  admiUed  that  the  deed 
purporting  to  have  been  given  by  Sampeyreac  to  Bowie,  under  whom 
Stewart  claims,  is  also  a  foiveiy.  The  bill  or  petition  filed  in  the 
original  cause,  alleges  that  the  claim  is  secured  by  the  treaty  between 
the  United  States  and  the  French  republic,  of  the  30th  of  April,  1803. 
This,  however,  has  not  been  insisted  upon  on  the  aigument  here ; 
and  there  is  certainly  no  colour  for  pretending  that  a  claim  founded 
in  fraud  and  foigeiy  is  sanctioned  by  the  treaty.  The  title  to  the 
land  in  question  passed  by  the  treaty,  and  became  vested  in  the 
United  States ;  and  there  has  been  no  act,  on  the  part  of  the  United 
States,  by  which  they  have  parted  with  the  title.  It  is  contended, 
however,  that  this  right  or  title  has  been  taken  away  by  the  original 
decree  in  this  case,  under  the  act  of  1824.  By  the  fourteenth  section 
of  that  act,  all  its  provisions  are  extended  to  the  territory  of  Arkansas; 
and  it  is  declared  that  the  superior  court  of  that  territory  shall  have, 
hold,  and  exercise  jurisdiction  in  all  cases,  in  the  same  manner,  and 
under  the  same  restrictions  and  regulations  in  all  respects,  as  is  given 
by  the  said  act  to  the  district  court  of  the  state  of  Missouri.  And  by 
the  second  section  of  the  act,  it  is  declared  that  in  all  cases  the  party, 
against  whom  the  judgment  or  decree  of  the  court  may  be  finally 
given,  shall  be  entitled  to  appeal  within  one  year  from  its  rendition 
to  the  supreme  court  of  the  United  States,  the  decision  of  which  court 
shall  be  final  and  conclusive  between  the  parties ;  and  should  no 
appeal  be  tak^a,  the  judgment  or  decree  of  the  district  court  shall  in 
like  manner  be  final  and  conclusive.  No  appeal  was  taken  within 
the  year;  and  the  question  is,  whether  the  United  States,  by  neglect- 
ing  to  appeal,  have  lost  their  right ;  and  if  not,  whether  tt^  remedy 
provided  by  the  act  of  1830,  to  assert  that  right,  is  in  violation  of  the 
constitution.  If  Sampeyreac  was  a  real  person,  and  appeared  here 
setting  up  this  objection,  it  might  present  a  different  question; 
although  it  is  not  admitted,  even  in  that  case,  ^tliat  the  United  r^ooo 
States  would  be  concluded  as  to  the  right.  But  the  original  ^ 
decree  in  this  case  was  a  mere  nullity ;  it  gave  no  right  to  any  one. 
The  tide  still  remained  in  the  United  States;  and  the  most  that  can 
be  said  is,  that  by  omitting  to  appeal  within  the  time  limited  by  the 
act,  the  remedy  thereby  provided  was  gone,  and  the  decree  became 
final  and  conclusive  with  re^ct  to  such  remedy.  But  the  act  of 
1830,  provides  a  new  remedy ;  and  it  may  be  added  that  the  act  of 
1804,  declares  the  decree  to  be  final  and  conclusive  between  the 
parties.  And  as  Sampeyreac  was  a  fictitious  person,  he  was  no 
party  to  the  decree,  and  the  act  in  strictness  does  not  apply  to  the 
case.  But,  considering  the  act  of  1830  as  providing  a  remedy  only, 
it  is  entirely  unexceptionable.  It  has  been  repeatedly  decided  in 
this  court,  that  the  retrospective  operation  of  such  a  law  forms  no 
objection  to  it.  Almost  every  law,  providing  a  new  remedy,  affects 
and  opemtes  upon  causes  of  action  existing  at  the  time  the  law  is 
pessea.  The  kiw  of  1830  is  in  no  respect  the  exercise  of  judicial  v 
powers.    It  only  oiganizes  a  tribunal  with  powers  to  entertain  judi- 
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cial  proceediDgs.  When  the  original  decree  was^  entered,  there  was 
no  person  in  existence  whose  claim  could  be  ripened  into  a  right 
against  the  United  States  by  omitting  to  appeal.  Stewart  was  not 
only  no  party  to  the  decree ;  but  his  purchase  from  Bowie  was  nearly 
a  year  after  the  decree  was  entered. 

Had  Sampeyreac  been  a  real  person,  having  a  decree  in  his  favour, 
and  Stewart  nad  afterwards  purchased  of  Bowie  the  right  which  that 
decree  established,  it  might  nave  given  him  some  equitable  claim ; 
but  it  would  have  been  subject  to  all  prior  equitable,  as  well  as  legal 
rights.  Nor  would  it  be  available  in  any  respect  in  the  present  case, 
for  Stewart  in  no  manner  whatever  connects  himself  with  Sampey- 
reac. As  it  is  admitted  that  the  deed  purporting  to  have  been  given 
by  Sampeyreac  to  Bowie  is  a  forgery,  Stewart  is  therefore  a  mere 
stranger  to  this  decree,  and  can  derive  no  benefit  from  it 

It  is  said,  that  if  this  bill  of  review  was  filed  under  the  act  of  1830, 
the  court  had  no  jurisdiction;  the  bill  having  been  filed  in  April, 
and  die  law  not  passed  until  the  May  following.  But  the  act  in 
moAQi  terms  applies  to  bilk  filed  or  to  be  filed,  and  of  course  *cure9 
-'  his  defect,  if  any  existed.  Such  retrospective  effect  is  no  un- 
usual course,  in  laws  providing  new  remedies. 

The  act  of  1803,  amending  the  judicial  sjrstem  of  the  United 
States,  3  Laws  U.  S.  560,  declares,  that  from  all  final  judgments  or 
decrees,  rendered  or  to  be  rendered,  in  any  circuit  court,  &c.,  an  ap- 
peal shall  be  allowed  to  the  supreme  court,  &c. 

It  therefore  forms  no  objection  to  the  law,  that  the  cause  of  action 
existed  antecedent  to  its  passage ;  so  far  as  it  applies  to  the  remedy, 
and  does  not  afiect  the  right. 

3.  But  it  is  objected,  in  the  next  place,  that  this  bill  or  review  can- 
not be  sustained  under  the  act  of  1830.  That  it  was  not  filed  and 
prosecuted  under  the  limitations  and  restrictions,  and  according  to 
the  course  and  practice  of  a  court  of  chancery  in  such  a  proceeding. 
We  think  it  unncessary  to  examine  whether  all  the  technical  rules 
required  in  the  ordinary  course  of  chancery  proceedings,  on  a  bill  of 
review,  have  been  pursued  in  the  present  case.  The  act  cleariy 
does  not  require  it  It  authorizes  bills  of  review  to  be  filed  on  the 
•part  of  the  United  States,  for  the  purpose  of  revising  all  or  any  of  the 
decrees  of  the  said  court,  in  cases  wherein  it  shall  appear  to  the  said 
court,  or  be  alleged  in  such  bills  of  review,  that  the  jurisdiction  of 
the  same  was  assumed,  in  any  case,  on  any  forged  warrant,  conces- 
sion, grant,  order  of  survey,  or  other  evidence  of  title.  If  congress 
had  a  right  to  provide  a  tribunal  in  which  the  remedy  might  be 
prosecuted,  they  clearly  had  a  light  to  prescribe  the  manner  in  which 
it  should  be  pursued.  The  great  ana  leading  object  was  to  provide 
for  revising  the  original  decree,  or  granting  a  new  trial.  The  ma- 
terial allegation  required  is,  that  the  original  decree  was  founded  upon 
some  forged  evidence  of  title;  and  this  is  very  fully  set  out  in  the 
bill.  That  it  was  not  the  intention  of  the  law,  that  the  court  should 
be  confined  to  the  technical  rules  of  a  court  of  chancery  on  bills  of 
review,  is  evident  from  the  provision  in  the  last  clause  of  the  first  sec- 
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tion  of  the  act,  which  directs  the  couit  to  proceed  od  such  bills  of  re- 
view, by  such  rules  of  practice  and  regulations  as  they  may  adopt 
for  the  execution  of  the  powers  vested  or  confirmed  in  them  by  the 
act 

4.  The  next  inquiry  is,  whether  the  appellant,  Stewart,  has 
^acquired  a  right  to  the  land,  by  reason  of  his  standing  in  the  r^oAt 
character  of  a  bona  fide  purchaser.  The  record  contains  an  ^ 
admission  on  the  part  of  the  United  States,  that  he  purchased  the 
claims  of  John  J.  Bowie,  by  deed,  for  a  vfduable  consideration,  in 
good  faith,  some  time  in  November  or  December,  1828.  But  this 
gave  him  no  right  to  be  let  in  as  a  party  in  the  bill  of  review ;  he 
was  not  a  party  to  the  original  bill,  nor  could  he  connect  himself 
with  Sampeyreac,  the  only  party  to  the  bill,  he  being  a  fictitious 
person ;  and  the  interest  of  Stewart,  whatever  it  might  be,  was  ac- 
quired long  after  the  original  decree  was  entered.  He  was,  there- 
fore, a  perfect  stranger  to  that  decree.  The  deed  purporting  to  have 
been  given  by  Sampeyreac  to  Bowie,  is  admitted  to  be  a  foigery. 
Bowie,  of  course,  had  no  interest,  legal  or  equitable,  which  he  would 
convey  to  Stewart  But  admitting  Stewart  to  have  been  properly 
let  in  as  a  party  in  the  bill  of  review,  the  only  colourable  equity 
which  he  showed,  was  the  certificate  of  entry  given  by  the  register  of 
the  land  ofiice,  December  13th,  1828 ;  and  this  certificate,  founded 
on  a  decree  in  favour  of  Sampeyreac,  a  fictitious  person,  obtained  by 
fraud,  and  upon  forged  evidence  of  title.  This  certificate  is  entirely 
unavailable  to  Stewart  He  can  obtain  no  patent  under  it  if  the 
original  decree  should  remain  unreversed ;  for  the  act  of  1830  forbids 
any  patent  thereafter  to  be  issued,  except  in  the  name  of  the  original 
party  to  the  decree;  and  on  proof  to  the  satisfaction  of  the  officers, 
that  the  paity  applying  is  such  original  party,  or  is  duly  authorized 
by  such  original  party  or  his  heirs  to  receive  such  patent  The 
original  party  to  the  decree  being  a  fictitious  person,  no  title  would 
pass  under  the  patent,  if  issued.  It  would  still  remain  in  the  United 
States.  But  Stewart  acquired  no  right  whatever  under  the  deed 
from  Bowie,  the  latter  having  no  interest,  that  he  could  convey.  In 
the  case  of  Polk's  Lessee  v.  Wendall,  5  Wheat  308,  it  is  said  by 
this  court,  that  on  general  principles,  it  is  incontestable  that  a  grantee 
can  convey  no  more  than  he  possesses.  Hence,  those  who  come  in 
under  the  holder  of  a  void  grant,  can  acquire  nothing. 

Upon  the  whole,  we  think  Stewart  was  improperly  admitted  poio 
^to  become  a  party ;  but  considering  him  a  proper  party,  he  ■- 
has  shown  no  ground  upon  which  he  can  sustain  a  right  to  the  land 
in  question. 

The  decree  of  the  court  below  is  accordingly  affirmed  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  l^e  superior  court  for  the  territoiy  of  Arkansas,  and  was  aigued 
by  counsel :  on  consideration  whereof,  it  is  decreed  and  ordered  by 
this  court,  that  the  decree  of  the  said  superior  court  in  this  cause  be, 
and  the  same  is  hereby  affirmed  with  costs. 
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♦John  Barron,  survivor  op  John  Craio,  for  the  use  op 
Luke  Tiernan,  executor  of  John  Craig,  v.  The  Mayor 
AND  City  Council  of  Baltimore. 

The  provision  in  the  fifth  amendment  to  the  Constitution  of  the  United  States,  de* 
cluing  that  private  property  shall  not  be  taken  for  public  use  without  just  com- 
pensation, is  intended  solely  as  a  limitation  on  the  exercise  of  power  by  the 
government  of  the  United  States ;  and  is  not  applicable  to  the  legislation  of  the 
states. 

The  constitution  was  ordained  and  established  by  the  people  of  the  United  States 
for  themselves;  for  their  own  government;  and  not  for  the  government  of  indi- 
vidual states.    Each  state  established  a  constitution  for  itself^  and  in  that  con- 
stitution provided  euch  limitations  and  restrictions  on  the  powers  of  its  particu- 
lar government  as  its  judgment  dictated.    The  people  of  the  United  States 
framed  such  a  government  for  the  United  States  as  they  supposed  best  adapted 
to  their  situation,  and  bes^  calculated  to  promote  their  interesu.      The  powers 
they  conferred  on  this  government  were  to  be  exercised  by  itself;  and  the  limit'b-  i 
tions  on  power,  if  expressed  in  general  terms,  are  naturally  and  necessarily  U 
applicable  to  the  government  created  by  the  instrument.    They  are  limitations  I 
of  power  grantea  in  the  instrument  itself;  not  of  distinct  governments  framed! 
by  different  persons  and  for  difierent  purposes.  | 

ON  a  writ  of  error  to  the  court  of  appeak  for  the  western  shore  of 
the  state  of  Maryland. 

This  case  was  instiluced  by  the  plaintiff  in  error  against  the  city  of 
Bahiraore,  under  its  corporate  title  of  '^  The  Mayor  and  City  Council 
of  Baltimore/'  to  recover  damages  for  injuries  to  the  wharf-property 
of  the  plaintiff,  arising  from  the  acts  of  the  coiporation.  Craig  and 
Barron,  of  whom  the  ]^aintiff  is  survivor,  were  ownera  of  an  extensive 
and  highly  productive  wharf  in  the  eastern  section  of  Baltimore,  en- 

J'oying,  at  the  period  of  their  purchase  of  it,  the  deepest  water  in  the 
larbour. 

The  city,  in  the  asserted  exercise  of  its  corporate  authority  over 
the  harbour,  the  paving  of  streets,  and  regulating  grades  for  paving, 
and  over  the  health  of  Baltimore,  directed  from  their  accustomed  and 
natural  course,  certain  streams  of  water  which  flow  from  the  range 
of  hills  bordering  the  city,  and  diverted  them,  pardy  by  adopting  new 
grades  of  streets,  and  partly  by  the  necessary  results  of  paving,  and 
^2d41  P^^y  ^y  mounds,  'embankments  and  other  artificial  means, 
-'  purposely  adapted  to  bend  the  course  of  tbe  water  to  the  wharf 
in  question.  These  streams  becoming  very  full  and  violent  in  rains, 
carried  down  with  them  from  the  him  and  the  soil  over  which  they 
ran,  large  masses  of  sand  and  earth,  which  they  deposited  along,  and 
widely  in  front  of  the  wharf  of  the  plaintiff.  The  alleged  consequence 
was,  that  the  water  was  rendered  so  shallow  that  it  ceased  to  be  useful 
for  vessels  of  any  important  burthen,  lost  its  income,  and  became  of « 
little  or  no  value  as  a  wharf. 

This  injury  was  asserted  to  have  been  inflicted  by  a  series  of 
ordinances  of  the  corporation,  between  the  years  1815  and  1821 ; 
180 


Digitized  by 


Google 


JANUARY  TERM,  1833.  244 

[Barron  t.  The  Mayor  and  City  Council  of  Baltimore.] 

and  that  the  evil  was  progressive ;  and  it  was  active  and  increasiDg 
even  at  ttie  institution  of  this  suit  in  1822. 

At  the  trial  of  the  cause  in  Baltimqre  county  court,  the  plaintiff 
gave  evidence  tending  to  prove  the  original  and  natural  course  of  the 
streams,  the  various  works  of  the  corporation  from  time  to  time  to 
turn  them  in  the  direction  of  this  wharf,  and  the  ruinous  conse- 
quences of  these  measures  to  the  interests  of  the  plaintiff.  It  was 
not  asserted  by  the  defendants  that  any  compensation  for  the  injury 
was  ever  made  or  proffered ;  but  they  justified  under  the  authority 
they  deduced  from  the  charter  of  the  city,  granted  by  the  legislature 
of  Maryland,  and  under  several  acts  of  the  legislature  conferring 
powers  on  the  corporation  in  regard  to  the  grading  and  paving  of 
streets,  the  regulation  of  the  harbour  and  its  waters,  and  to  the  health 
of  the  city. 

They  also  denied  that  the  plaintiff  had  shown  any  cause  of  action 
in  the  declaration,  asserting  that  the  injury  complained  of  was  a 
matter  of  public  nuisance,  and  not  of  special  or  individual  grievance 
in  the  eye  of  the  law.  This  latter  ground  was  taken  in  exception, 
and  was  also  urged  as  a  reason  for  a  motion  in  arrest  of  judgment 
On  all  points,  the  decision  of  Baltimore  county  court  was  against  the 
defendants,  and  a  verdict  for  four  thousand  five  hundred  dollars  was 
rendered  for  the  plaintiff.  An  appeal  was  taken  to  the  court  of  ap- 
peals, which  reversed  the  judgment  of  Baltimore  county  court,  and 
did  not  remand  the  case  to  that  court  for  a  further  trial.  From  this 
judgment  the  defendant  in  the  court  of  appeals,  prosecuted  a  writ 
of  error  to  this  court 

^^he  counsel  for  the  plaintiff  presented  the  following  points :  r^oAg 

The  {daintiff  in  error  will  contend  that  apart  from  the  legis-  *- 
lati ve  sanctions  of  the  state  of  Maryland  and  the  acts  of  the  corporation 
of  Baltimore,  holding  out  special  encouragement  and  protection  to 
interests  in  wharves  constructed  on  the  shores  of  the  Patapsco  river, 
and  particularly  of  the  wharf  erected  by  Craig  and  the  plaintiff, 
Barron ;  the  right  and  profit  of  wharfage,  and  use  of  the  water  at  the 
wharf  for  the*  objects  of  navigation,  was  a  vested  interest  and  incor- 
poreal hereditament,  inviolable  even  by  the  state,  except  upon  just 
compensation  for  the  privation ;  but  the  act  of  assembly  and  the 
ordinance^  of  the  city  are  relied  on  as  enforcing  the  claim  to  the  un- 
disturbed enjoyment  of  the  right 

This  right  was  interfered  with,  and  the  benefit  of  this  property 
taken  away  from  the  plaintiff  by  the  corporation,  avowedly,  as  the 
defence  showed,  for  public  use ;  for  an  object  of  public  interest — the 
benefit  more  immediately  of  the  community  of  Baltimore,  the  indi- 
viduals, part  of  the  population  of  Maryland,  known  by  the  corporate 
title  of  the  Mayor  and  City  Council  of  Baltimore.  The  "  inhabit- 
ants" of  Baltimore  are  thus  incorporated  by  the  acts  of  1796,  ch. 
68.  As  a  corporation  they  are  made  liable  to  be  sued,  and  author- 
ized to  sue,  to  acquire  and  hold  and  dispose  of  property,  and,  within 
the  scope  of  the  powers  conferred  by  the  charter,  are  allowed  to  pass 
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oidioaaceB  and  legislative  acts,  which  it  is  declared  by  the  charter 
shall  have  the  same  effect  as  acts  of  assembly,  and  be  operative,  pro- 
vided they  be  not  repugnant  to  tiie  laws  of  the  state,  or  the  consti- 
tution of  the  state,  or  of  the  United  States.  The  plaintiff  will  con- 
tend accordingly : 

I.  That  the  Mayor  and  City  Council  of  Baltimore,  though  viewed 
even  as  a  municipal  corporation,  is  liable  for  tort  and  actual  misfeas- 
ance; and  that  it  is  a  tort,  and  would  be  so  even  in  the  state  acting 
in  her  immediate  sovereignty,  to  deprive  a  citizen  of  his  property, 
though  for  public  uses,  without  indemnification :  that  regarding  the 
corporation  as  acting  with  the  delegated  power  of  the  suite,  the  act 
complained  of  is  not  the  less  an  actionable  tort 
*2461  ^  .That  this  is  the  case  of  an  authority  exercised  under  a 
-I  ^state ;  the  corporation  appealing  to  the  legislative  acts  of  Ma- 
ryland for  the  discretional  power  which  it  has  exercised. 

3.  That  this  exercise  of  authority  was  repugnant  to  the  constitu- 
tion of  the  United  States,  contravening  the  fiAh  article  of  the  amend- 
ments to  the  constitution,  which  declares  that  ^^  private  property 
shall  not  be  taken  for  public  use  without  just  compensation ;"  the 
plaintiff  contending  that  this  article  declares  principles  which  regu- 
late the  legislation  of  the  states,  for  the  protection  of  the  people  in 
each  and  all  the  states  regarded  as  citizens  of-  the  United  States,  or 
as  inhabitants  subject  to  the  laws  of  the  union. 

4.  That  under  the  evidence,  prayers,  and  pleadings  in  the  case, 
the  constitutionality  of  this  authority  exercised  under  the  state  must 
have  been  drawn  in  question,  and  that  this  court  has  appellate  juris- 
diction of  the  point,  from  the  judgment  of  the  court  of  appeals  of 
Maryland,  the  highest  court  of  that  state ;  that  point  being  the  essen- 
tial ground  of  the  plaintiff's  pretension  in  opposition  to  the  power 
and  discretion  of  the  corporation. 

5.  That  this  court  in  such  appellate  cognizance  is  not  confined  to 
the  establishment  of  an  abstract  point  of  construction,  but  is  em- 
powered to  pass  upon  the  right  or  title  of  either  party ;  and  may, 
therefore,  determine  all  points  incidental  or  preliminary  to  the  ques- 
tion of  tide,  and  necessarily  in  the  course  to  that  inquiry ;  that  con- 
sequendy  the  question  is  for  this  court's  determination  whether  the 
declaration  avers  actionable  matter,  or  whether  the  complaint  is  only 
of  a  public  nuisance ;  and  on  that  head  the  plaintiff  will  contend 
that  special  damage  is  fully  shown  here  within  the  principle  of  the 
cases  where  an  individual  injury  resulting  from  a  public  nuisance  is 
deemed  actionable ;  the  wrong  being  merely  public  only  so  long  as 
the  law  suffered  in  the  particular  case  is  no  more  than  all  members 
of  the  community  suffer. 

Upon  these  views  the  plaintiff  contends  that  the  judgment  of  the 
court  of  appeals  ought  to  be  reversed. 

The  counsel  for  the  plaintiff  in  error,  Mr.  Mayer,  on  the  sug- 
gestion of  the  court,  confined  the  argument  to  the  question  whether, 
under  the  amendment  to  the  constitution,  the  court  had  jurisdiction 
of  the  case. 
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^The  counsel  for  the  defendants  in  enor  Mr,  Taney  and  Mn 
Scott,  were  stopped  by  the  court 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court. 

The  judgment  brought  up  by  this  writ  of  error  having  been  ren* 
dered  by  the  court  of  a  state,  this  tribunal  can  exercise  no  jurisdiction 
over  it,  unless  it  be  shown  to  come  within  the  provisions  of  the 
twenty-fifth  section  of  the  judicial  acL 

The  plaintiff  in  error  contends  that  it  comes  within  that  clause  in 
the  fiAh  amendment  to  the  constitution,  which  inhibits  the  taking  of 
private  property  for  public  use,  without  just  compensation.  He 
msists  that  this  amendment,  being  in  favour  of  the  liberty  of  the 
citizen,  ought  to  be  so  construed  as  to  restrain  the  legislative  power 
of  a  state,  as  well  as  that  of  the  United  States.  If  Uiis  proposition 
be  untrue,  the  court  can  take  no  jurisdiction  of  the  cause. 

The  question  thus  presented  is,  we  think,  of  great  importance,  but 
not  of  much  difficulty. 

The  constitution  was  ordained  and  established  by  the  people  of 
the  United  States  for  themselves,  for  their  own  government,  and  not 
for  the  government  of  the  individual  states.    Each  state  established 
a  constitution  for  itself,  and,  in  that  constitution,  provided  such  limit- 
ations and  restrictions  on  the  powers  of  its  particular  government  as 
its  judgment  dictated    The  people  of  the  United  States  framed  such 
a  government  for  the  United  States  as  they  supposed  best  adapted  to 
their  situation  and  best  calculated  to  promote  their  interests.    The    * 
poweiB  they  conferred  on  this  government  were  to  be  exercised  by 
Itself;  and  the  limitations  on  power,  if  expressed  in  general  terms,     ^ 
are  naturally,  and,  we  think,  necessarily  applicable  to  the  govern-     ,' 
ment  created  by  the  instrument    They  are  limitations  of  power     | 
granted  in  the  instrument  itself;  not  of  distinct  governments,  framed     i 
by  different  peisons  and  for  different  purposes. 

If  these  propositions  be  correct,  the  fifth  amendment  must  be 
understood  a?  restraining  the  power  of  the  eeneral  government,  not 
as  applicable  to  the  states.  In  their  several  constitutions  they  have 
imposed  such  restrictions  on  their  respective  ^governments  as  roig* 
their  own  wisdom  suggested;  such  as  they  deemed  most  I- 
proper  for  themselves.  It  is  a  subject  on  which  they  judge  ex- 
clusively, and  with  which  others  interfere  no  farther  than  they  are 
supposed  to  have  a  common  interest 

,  The  counsel  for  the  plaintiff  in  error  insists  that  the  constitution 
was  intended  to  secure  the  people  of  the  several  states  against  the 
undue  exercise  of  power  by  their  respective  state  governments ;  as 
well  as  against  that  which  might  be  attempted  by  their  general 
government  In  support  of  this  argument  he  relies  on  the  inhibitions 
contained  in  the  tenth  section  of  the  first  article. 

We  think  that  section  affords  a  strong  if  not  a  conclusive  aigument 
in  support  of  the  opinion  already  indicated  by  the  court 

The  preceding  section  contains  restrictions  which  are  obviously 
Intendea  for  the  exclusive  purpose  of  restraining  the  exercise  of  power 
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by  the  departments  of  the  general  govemmeDt.  Some  of  them  use 
language  applicable  only  to  congress :  others  are  expressed  in  general 
terms.  The  third  clause,  for  example,  declares  that  ^^  no  bill  of 
attainder  or  ex  post  facto  lavir  shall  be  passed."  No  language  can  be 
more  general ;  yet  the  demonstration  is  complete  that  it  applies  solely 
to  the  government  of  the  United  States,  in  addition  to  the  general 
arguments  furnished  by  the  instrument  itself,  some  of  which  have 
been  already  suggested,  the  succeeding  section,  the  avowed  purpose 
of  which  is  to  restrain  state  legislation,  contains  in  terms  the  very  pro- 
hibition. It  declares  that  ^^  no  state  shall  pass  any  bill  of  attainder  or 
ex  post  facto  law."  This  provision,  then,  of  the  ninth  section,  however 
comprehensive  its  language,  contains  no  restriction  on  state  legislation. 

The  ninth  section  having  enumerated,  in  the  nature  of  a  bill  of 
rights,  the  limitations  intended  to  be  imposed  on  the  powers  of  the 
general  government,  the  tenth  proceeds  to  enumerate  those  which 
were  to  operate  on  the  state  legislatures.  These  restrictions  are 
brought  together  in  the  same  section,  and  are  by  express  words 
applied  to  the  states^  ^^  No  state  shall  enter  into  any  treaty,"  d&c. 
Perceiving  that  in  a  constitution  framed  by  the  people  of  the  United 
States  for  the  government  of  all,  no  limitation  of  the  action  of 
^2491  K^^®"^™^^^  0^  ^^^®  people  would  apply  to  the  state  govem- 
i  ment,  unless  expressed  in  terms;  the  restrictions  contained  in 
the  tenth  section  are  in  direct  words  so  applied  to  the  states. 

It  is  worthy  of  remark,  too,  that  these  inhibitions  generally  restrain 
state  legislation  on  subjects  entrusted  to  the  genered  government,  or 
in  which  the  people  of  all  the  states  feel  an  interest 

A  state  is  forbidden  to  enter  into  any  treaty,  alliance  or  confedera- 
tion. If  these  compacts  are  with  foreign  nations,  they  interfere  with 
the  treaty  niaking  power  which  is  conferred  entirely  on  the  general  go- 
vernment ;  if  with  each  other,  for  political  purposes,  they  can  scarcely 
fail  to  interfere  with  the  general  purpose  and  intent  of  the  constitu- 
tion. To  grant  letters  of  marque  and  reprisal,  would  lead  directly 
to  war ;  the  power  of  declaring  which  is  expressly  given  to  congress. 
To  coin  money  is  also  the  exercise  of  a  power  conferred  on  congress. 
It  would  be  tedious  to  recapitulate  the  several  limitations  on  the  pow- 
ers of  the  states  which  are  contained  in  this  section.  They  will  be 
found,  generally,  to  restrain  state  legislation  on  subjects  entrusted  to 
the  government  of  the  union,  in  which  the  citizens  of  all  the  states 
are  interested.  In  these  alone  were  (he  whole  people  concerned. 
The  question  of  their  application  to  states  is  not  left  to  constructioni 
It  is  averred  in  positive  words. 

If  the  original  constitution,  in  tbe  ninth  and  tenth  sections  of  the 
first  article,  draws  this  plain  and  marked  line  of  discrimination  be- 
tween the  limitations  it  imposes  on  the  powers  of  the  general  govern- 
ment, and  on  those  of  the  state ;  if  in  every  inhibition  intended  to 
act  on  state  power,  words  are  employed  which  directly  express  that 
intent;  some  strong  reason  must  be  assigned  for  departing  from  this 
safe  and  judicious  course  in  framing  the  amendments,  before  that 
departure  can  be  assumed. 
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.  We  search  in  vain  for  that  reaaoQ. 

Had  the  people  of  the  several  states,  or  any  of  them,  required 
changes  in  their  constitutions;  had  they  required  additional  safe- 
guards to  liberty  from  the  apprehended  encroachments  of  their  par- 
ticular governments :  the  remedy  was  in  their  own  hands,  and  would 
have  been  applied  by  themselves.  A  ^convention  would  have  r#250 
been  assembled  by  the  discontented  stale,  and  the  required  ^ 
improvements  would  have  been  made  by  itself.  The  unwieldy 
and  curqbrous  machinery  of  procuring  a  recommendation  from  two- 
thirds  of  congress,  and  the  assent  of  three-fourths  of  their  sister  states, 
could  never  have  occurred  to  any  human  being  as  a  mode  of  doing 
that  which  might  be  effected  by  the  state  itself.  Had  the  framera  of 
these  amendments  intended  them  to  be  limitations  on  the  powers  of 
the  state  governments,  they  would  have  imitated  the  framera  of  the 
original  constitution,  and  have  expressed  that  intention.  Had  con- 
gress engaged  in  the  extraordinary  occupation  of  improving  the  con- 
stitutions of  the  several  states  by  affording  the  people  additional  pro- 
tection from  the  exercise  of  power  by  their  own  governments  in 
matters  which  concemed  themselves  alone,  they  would  have  de- 
clared this  purpose  in  plain  and  intelligible  language. 

But  it  is  universally  underatood,  it  is  a  part  of  the  history  of  the 
day,  that  the  great  revolution  which  established  the  constitution  of 
the  United  States,  was  not  effected  without  immense  opposition. 
Serious  feara  were  extensivelv  entertained  that  those  powera  which 
the  patriot  statesmen,  who  then  watched  over  the  interests  of  our 
country,  deemed  essential  to  union,  and  to  the  attainment  of  those 
invaluable  objects  for  which  union  was  sought,  might  be  exercised 
in  a  manner  dangerous .  to  liberty.  In  almost  every  convention  by 
which  the  constitution  was  adopted,  amendments  to  guard  against 
the  abuse  of  power  were  recommended.  These  amendments  de- 
manded security  against  the  apprehended  encroachments  of  the  ge- 
neral govenunent— not  against  those  of  the  local  governments. 

In  compliance  with  a  sentiment  thus  generally  expressed,  to  quiet 
fears  thus  extensively  entertained,  amendments  were  proposed  by  the 
required  majority  in  congress,  and  adopted  by  the  states.  These 
amendments  contain  no  expression  indicating  an  intention  to  apply 
them  to  the  state  governments.    This  court  cannot  so  apply  them. 

We  are  of  opinion  that  the  provision  in  the  fifth  amendment  to 
the  constitution,  declaring  that  private  property  shall  not  be  taken 
.for  public  use  without  just  compensation,  is  intended  solely  as  a 
limitation  on  the  exercise  of  power  by  the  ^government  of  r«o5i 
the  United  States,  and  is  not  applicable  to  the  legislation  of  ■- 
the  states.  We  are  therefore  of  opinion  that  there  is  no  repugnancy 
between  the  several  acts  of  the  general  assembly  of  Maryland,  given 
in  evidence  by  the  defendan^i  at  the  trial  of  this  cause,  in  the  court 
of  that  state,  and  the  constitution  of  the  United  States.  This  court, 
therefore,  has  no  jurisdiction  of  the  cause ;  and  it  is  dismissed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
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the  court  of  appeals  for  the  western  shore  of  the  state  of  Maryland,  and 
was  aigued  by  counsel :  on  consideration  whereof,  it  is  the  opinion 
of  this  court  that  there  is  no  repugnancy  between  the  several  acts  of 
the  general  assembly  of  Maryland,  given  in  evidence  by  the  de« 
fendants  at  the  trial  of  this  cause  in  the  court  of  that  state,  and  the 
constitution  of  the  United  States ;  whereupon,  it  is  ordered  and  ad- 
judged  by  this  court  that  this  writ  of  error  be,  and  the  same  is  here* 
by  dismissed  for  the  want  of  jurisdiction. 
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•Charles  Vattier,  appellant,  v.  Thomas  S.  Hinde,  James 
B.  Hinde,  Martha  Hinde,  and  John  M.  Hinde,  infants, 

A  bill  was  filed  in  the  circuit  court  of  Ohio,  claiming  a  convejrance  of  certain  real 
estate  in  Cincinnati  from  the  defendants,  and  after  a  decree  in  favour  of  the 
complainants,  and  an  appeal  to  the  supreme  court,  the  decree  of  the  circuit 
court  was  reversed,  because  a  certain  Abraham  Garrison,  through  whom  one 
of  the  defendants  claimed  to  have  derived  title,  had  not  been  niade  a  party  to 
the  proceedings,  and  who  was,  at  the  time  of  the  institution  of  the  same,  a  citi- 
zen of  the  state  of  Illinois,  although  the  fact  of  such  citizenship  did  not  then 
appear  on  the  record.  Afterwards,  a  supplemental  bill  was  filed  in  the  circuit 
court,  and  Abraham  Garrison  appeared  and  answered,  and  disclaimed  all  in- 
terest in  the  case :  whereupon  the  circuit  court,  with  the  consent  of  the  com- 
plainants, dismissed  the  bill  as  to  him.  By  the  court.  If  the  defendants  have 
distinct  interests,  so  that  substantial  justice  can  be  done  by  decreeing  for  or 
against  one  or  more  of  them,  over  whom  the  court  has  jurisdiction,  without  af- 
fecting the  interests  of  others,  its  jurisdiction  may  be  exercised  as  to  them.  If^ 
when  the  cause  came  on  for  hearing,  Abraham  Garrison  had  still  been  a  de- 
fendant, a  decree  miffht  then  have  been  pronounced  for  or  against  the  other  de- 
fendants, and  the  bill  have  been  dismissed  as  to  him,  if  such  decree  could  have 
been  pronounced  as  to  them  without  afiecting  his  interests.  No  principle  or 
law  is  perceived  which  opposes  this  course.  The  incapacity  of  the  court  to 
exercise  jurisdiction  over  Abraham  Garrison,  could  not  afiect  their  jurisdiction 
over  other  defendants,  whose  interests,  were  not  connected  with  his,  and  fi'om 
whom  he  was  separated^  by  dismissing  the  bill  as  to  him. 

The  cases  of  NoUan  et  al.  v.  Torrance,  9  Wheat.  Rep.  537 ;  Connolly  et  al.  v. 
Taylor,  2  Peters,  556 ;  and  Cameron  v.  M'Roberts,  3  Wheat.  Rep.  591,  cited  and 
aflirmed. 

It  is  the  settled  practice  in  the  courts  of  the  United  States,  if  the  case  can  be  de- 
cided on  its  merits,  between  those  who  are  regularly  before  them,  although 
other  persons,  not  within  their  jurisdiction^  may  be  collaterally  or  incidentally 
concerned,  who  most  have  been  made  parties  if  they  had  been  amenable  to  its 
process,  that  these  circumstances  shall  not  expel  other  suitors  who  have  a  con- 
stitutional and  legal  right  to  submit  their  case  to  a  court  of  the  United  States ; 
provided  the  decree  may  be  made  without  afiectinff  their  interests.  This  rule 
has  also  been  adopted  by  the  court  of  chancery  in  England. 

Where  the  new  parties  to  a  proceeding  in  chancery  are  the  legal  representatives 
of  an  original  party,  and  the  proceedings  have  been  revived  in  their  names,  by 
the  order  of  the  court  on  a  bill  of  revivor ;  the  settled  practice  is  to  use  all  the 
testimony  which  might  have  been  used  if  no  abatement  *had  occurred,  r^nno 
The  representatives  take  the  place  of  those  which  they  represent,  and  *• 
the  suit  proceeds  in  a  new  form,  unafifected  by  the  change  of  name. 

Agreements  had  been  made,  under  which  depositions  taken  in  other  cases  where 
the  same  questions  of  title  were  involved,  should  be  read  in  evidence,  and  on 
the  hearing  in  the  circuit  court  these  depositions  were  read :  afterwarcU,  on  an 
appeal  to  this  court,  the  decree  of  the  circuit  court  was  reversed,  and  by  the 
decree  of  reversal  the  parties  were  permitted  to  proceed  de  novo.  When  the 
case  was  again  heard  in  the  circuit  court  the  defendant  objected  to  the  reading 
of  the  depositions,  asserting  that  the  decree  of  reversal  annulled  the  written 
certificate  of  the  parties  for  the  admission  of  testimony.  By  the  court.  The 
consent  to  the  depositions  was  not  limited  to  the  first  hearing,  but  was  co-exten- 
sive with  the  cause.  The  words  in  the  decree  of  reversal,  tliat  the  parties  may 
proceed  de  novo,  are  not  equivalent  to  a  dismission  of  the  bill  without  prejudice ; 
nor  could  the  court  have  understood  them  as  afiecting  the  testimony  in  the  cause ; 
or  settinff  aside  the  solemn  agreement  of  the  parties.  The  testimony  is  still 
admissibfo  to  the  extent  of  the  affreement. 

The  rules  of  law  respecting  a  purchaser  without  notice,  are  formed  for  the  protec- 
tion of  him  who  purchases  a  legal  estate,  and  pays  the  purchase  money  without 
a  knowledge  of  the  ouutanding  equity.    They  do  not  protect  a  person  who 
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acquires  no  semblance  of  title.  They  apply  fully,  only,  to  the  purchaser  of  the 
le^al  estate.  Even  the  purchaser  of  an  equity  is  bound  to  take  notice  of  any 
prior  equity. 
The  bill  set  forth  a  title  in  B.  H.,'the  wife  of  T.  H.,  by  direct  descent  from  her 
brother  to  herself,  and  insisted  on  this  title  to  certain  real  estate.  The  answer 
of  the  defendants  resisted  the  claim,  because  the  land  had  been  conveyed  by  the 
complainants  before  the  institution  of  the  suit  to  A.  C.  The  complainant  in  his 
replication  admitted  the  execution  of  the  deed  to  A.  C,  but  averred  that  it  was 
made  in  trust  to  reconvey  the  lot  to  T.  H.,  to  be  held  by  him  for  the  use  and 
benefit  of  B.  H.,  his  wife  and  her  heirs,  and  to  enable  T.  H.  to  manage  and  liti^ 

rte  the  said  rights;  and  that  A.  H.,  in  execution  of  the  trust,  made  a  deed  to 
H.  The  deed  was  recorded,  and  was  exhibited,  but  it  did  not  state  the  trust. 
•  The  rules  of  the  court  of  chancery  will  not  permit  this  departure  in  the  replica- 
tion from  the  statements  of  the  bill. 
The  act  for  regulating  processes  in  the  courts  of  the  United  States,  provides  that 
the  forms  and  modes  of  proceeding  in  courts  of  equity,  and  in  those  of  admiralty 
and  maritime  jurisdiction,  shall  be  according  to  the  principles,  rules  and  usages 
which  belonff  to  courts  of  equity  and  to  courts  of  admiralty,  respectively,  as  con- 
tradistinguished from  courts  of  common  law,  subject,  however,  to  alterations  by 
the  courts,  &c.  Tnis  act  has  been  generally  understood  to  adopt  the  principles, 
rules  and  usages  of  the  court  of  chuicery  of  England. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Ohia 

•2541  *Th^^  ^*^®  ^^  before  the  court  at  January  term,  1828, 1 
^  Peters,  241,  on  an  appeal  by  the  parties  who  are  now  appel- 
lants. The  court,  at  that  term,  revereed  the  decree  of  the  circuit 
court  of  Ohio,  because  a  certain  Abraham  Garrison  had  not  been 
made  a  party  in  that  court ;  and  the  cause  was  remanded  ''  with  in- 
structions to  permit  the  complainants,  the  appellees,  to  amend  their 
bill  and  to  make  proper  parties,  and  to  proceed  de  novo  in  the  cause 
from  the  filing  of  such  amended  bill,  as  law  and  equity  might  require." 
In  the  circuit  court  an  amended  bill  was  filed,  making  Abraham 
Garrison  a  party,  and  the  parties  proceeding  to  a  final  hearing,  a  de- 
cree was  rendered  in  favour  of  the  complainants,  from  which  decree 
the  defendants  appealed  to  this  court 

The  case  was  aiigued  by  Mr.  Caswell  for  the  appellant;  and  by 
Mr.  Ewing  and  Mr.  Clay  for  the  appellee. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court. 

This  suit  was  originally  brought  in  the  court  of  the  United  States 
for  the  seventh  circuit  and  district  of  Ohio,  sitting  in  chancery,  by 
Thomas  S.  Hinde  and  Belinda  his  wife,  for  the  conveyance  of  a  lot 
of  ground  in  the  town  of  Cincinnati,  designated  in  the  plan  of  the 
town  by  number  86. 

The  bill  alleges  that  Abraham  Garrison,  under  whom  all  parties 
claim,  sold  and  conveyed  the  said  lot  of  ground  to  William  and 
Michael  Jones,  as  is  proved  by  his  recei))t  in  the  following  words. 
*'  Received,  Cincinnati,  10th  September,  1790,  of  William  and 
Michael  Jones,  fifty  pounds  thirteen  shillings  and  three  pence,  in 
part,  of  a  lot  opposite  Mr.  Coun's  in  Cincinnati,  for  two  hundred 
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and  fifty  dollara,  which  I  will  make  them  a  warrantee  deed  for,  on 
or  before  the  20th  day,  this  instanL 

^'  Signed,  Abraham  Garrison. 

"Test,  Jacob  Awl." 

That  a  deed  was  executed  the  succeeding  day,  which  has  been 
lost.  That  on  the  26th  of  March,  1800,  William  Jones,  acting  for 
and  in  the  name  of  William  and  Michael  Jones,  conveyed  the  lot  to 
Thomas  Doyle,  Jun.,  then  an  infant;  and  *that  his  father,  r^or" 
Thomas  Doyle,  took  possession  of  it  in  the  name  of  his  son,  ^  ^ 
and  retained  possession  until  his  death ;  that  the  said  Thomas  Doyle, 
Jun.,  having  survived  both  his  parents,  died  under  age  in  the  year 
1811,  leaving  the  pltfintiff,  Belinda,  his  sister  by  the  mother's  side, 
and  heir  at  law. 

The  bill  then  alleges,  that  in  the  year  1814,  the  plaintiff,  Thomas 
S.  Hinde,  in  right  of  his  wife,  took  possession  of  the  said  lot  and 

S laced  a  tenant  on  it;  after  which,  in  the  year  1819,  he  obtained  a 
eed  of  confirmation  from  William  Jones. 

The  bill  further  cbaiges,  that  James  Findley,  Charles  Yattier, 
Robert  Ritchie,  William  Lytle,  Geoige  Ely  and  William  Dennison, 
knowing  the  title  of  the  plaintiffs,  but  discovering  that  the  deed  from 
Garrison  to  William  and  Michael  Jones  was  lost,  have  procured  a  deed 
from  Garrison  to  some  one  of  them,  and  have  turnea  his  tenant  out 
of  possession.  The  plaintiffs  have  conmaenced  an  ejectment  against 
the  tenants  in  possession,  but  are  advised  that  they  cannot  support  it. 
They  therefore  pray  for  a  conveyance,  for  discovery  and  for  general 
relief. 

The  receipt  of  Abraham  Garrison  to  William  and  Michael  Jones, 
and  the  deea  of  William,  purporting  to  convey  for  Michael  and  him- 
self, with  the  deed  of  confirmation  executed  by  Michael,  are  filed  as. 
exhibits.  The  record  also  contains  a  deed  of  John  C.  Symmes, 
dated  the  31st  of  July,  1795,  conveying  the  lot  to  Abraham  Garrison* 
The  deed  from  Jones  to  Doyle  is  in  the  name  of  William  and 
Michael  Jones,  and  is  «gned  W.  and  M.  Jones;  but  concludes,  "  in 
witness  whereof  the  said  William  Jones  hath  hereunto  set  his  hand 
and  seal,  the  day  and  year  first  above  mentioned." 

James  Findley  answers,  that  having  obtained  a  judgment  for  a 
laige  sum  against  Charles  Yattier,  the  lot  86,  with  other  real  property 
to  a  large  amount,  was  transferred  to  him  in  the  year,  1807  in  satis- 
faction thereof,  and  possession  of  the  lot  was  given.  In  the  year 
1815  he  was  informed  that  Abraham  Garrison  claimed  the  lot,  and 
on  searching  the  record,  could  find  no  conveyance  from  him  for  it. 
He  purchased  it  from  Garrison  for  the  sum  of  seven  hundred  dollars, 
on  condition  of  his  conveying  twentv-three  feet,  part  thereof,  to  Abra- 
ham Garrison,  ^Jun.,  the  son  of  the  vendor.  Oonveyances  r^ogg 
were  executed  in  pursuance  of  this  contract  Previous  to  this  ^ 
purchase,  he  understood  that  Thomas  Doyle  was  once  the  owner  of 
the  lot,  that  it  had  been  sold  at  a  sheriff's  sale  as  his  property,  and 

Eurchased  by  Charles  Yattier.     When  he  purchased.  Garrison  assured 
im  that  he  had  never  sold  the  lot;  and  nis  inquiries  among  the  old 
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settlefB  respecting  the  sale  to  William  and  Michael  Jones,  were 
answered  by  assurances  that  they  knew  nothing  more  than  report, 
that  Thomas  Doyle  had  claimed  the  lot,  and  that  it  was  sold  by  the 
sheriff  as  his  property.  Never  heard  that  the  plaintiff,  T.  S.  Hinde, 
had  been  in  possession.  In  April,  1818,  on  a  compromise  with 
Charles  Yattier,  he  conveyed  to  him  all  his  interest  in  the  lot 

The  deed  from  Findley  to  Yattier  is  made  in  consideration  of  one 
dollar,  and  a  final  settlement  of  all  claims. 

The  answer  of  Charles  Yattier  states,  that  in  the  year  1800  the  lot 
was  advertised  by  the  sheriff  of  Hamilton  county  to  be  sold  under 
execution,  issued  on  a  judgment  he  obtained  against  Thomas  Doyle, 
at  which  sale  he  became  the  purchaser,  at  the  price  of  twenty  dollars. 
Neither  the  return  of  the  sale,  nor  the  deed  made  to  him  by  the 
sheriff  can  be  found.  He  has  no  other  knowledge  of  the  title  of 
Thomas  Doyle,  than  that  the  lot  was  called  his.  He  held  possession 
under  the  sale,  until  James  Findley  became  possessed  tnereof  in 
1807.  In  the  year  1818  James  Findley  conveyed  the  lot  to  him 
for  a  valuable  consideration,  after  which  he  conveyed  to  William 
Lytle. 

The  answer  of  William  Lytle  states  that  he  purchased  part  of  the 
lot  86  from  Charles  Yattier  in  1818,  for  fifteen  thousand  four  hundred 
dollars.  He  had  no  knowledge  of  the  claim  of  Thomas  Doyle,  Jun. 
Some  time  before  the  purchase,  he  had  heard  that  Mr.  Hinde  had 
taken  possession  of  some  lots  claimed  by  Thomas  Doyle,  deceased, 
but  does  not  recollect  which  lots. 

The  answer  of  Robert  Ritchie  states,  that  he  is  a  purchaser  for  a 
valuable  consideration,  without  notice  of  that  part  of  the  lot  No.  86, 
which  was  conveyed  by  James  Findley  to  Abraham  Garrison,  Jun. 

Sundry  depositions  were  taken  and  exhibits  filed,  after  which 

the  cause  came  on  to  be  heard,  and  the  court  decreed  Charles 

^2RT\  *^^^^'^r  <^^  Robert  Ritchie  severally  to  convey  to  the  plain- 

J  tiffs  the  parts  they  respectively  held  of  the  lot  86.     From 

this  decree  the  defendant  appealed  to  this  court 

On  a  hearing  the  decree  was  reversed,  because  Abraham  Garrison 
was  not  made  a  party ;  and  the  cause  was  remanded  to  the  circuit 
court  with  directions  to  permit  the  plaintiffs  to  amend  their  bill,  and 
make  Abraham  Garrison  a  party,  and  to  proceed  de  novo. 

On  the  return  of  the  cause  to  the  circuit  court,  the  death  of  the 

Elaintiff,  Belinda,  being  suggested,  the  suit  was  revived  as  to  her 
eirs ;  and  a  bill  of  revivor,  and  an  amended  and  supplemental  bill 
was  filed,  making  Abraham  Garrison  a  party. 

The  bill,  after  reciting  the  matter  of  the  original  bill,  and  stating 
the  death  of  Belinda  Hinde  without  issue,  whereby  the  plaintiff,  T. 
S.  Hinde,  became  entitled  to  a  life  estate,  as  tenant  by  the  courtesv, 
and  the  other  plaintiffs,  who  are  infants,  were  entided  as  the  only 
issue  and  heirs  of  the  said  Belinda ;  prays  that  the  suit  and  all  die 
proceedings  in  it  may  stand  revived  and  be  prosecuted  by  the  said 
Thomas,  for  himself,  and  for  them  as  their  next  friend.  The  bill 
then  charges,  that  James  Bradford,  Thomas  Doyle  and  John  Brad- 
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Bhaw  were  brother  officers;  that  Bradshaw  executed  a  voluntary 
bond  to  Thomas  Doyle,  the  son  of  Thomas  Doyle,  binding  himself 
to  convey  to  him  two  hundred  and  fifty  acres  of  land,  part  of  a  laige 
tract,  which  is  very  valuable.  This  bond  was  delivered  to  Thomas 
Doyle,  the  father,  for  the  benefit  of  his  son,  who  afterwards  sold  the 
land  to  Samuel  C.  Yance  for  a  large  sum  of  money,  which  he  re- 
ceived. To  indemnify  his  son,  he  procured  the  lot  No.  86  to  be  con- 
veyed to  him.  This  intention  was  declared  at  the  time.  He  was 
then  indebted,  but  not  insolvent.  Cincinnati  then  contained  not 
more  than  one  hundred  inhabitants,  and  this  transaction  was  gene- 
rally known.  After  the  execution  of  the  bond  to  T.  Doyle,  the  son, 
J.  Bradshaw  departed  this  life  leaving  a  will  in  which  he  devised  his 
whole  estate  to  T.  Doyle  the  elder.  The  estate  of  the  father  de- 
scended to  his  son,  and  on  his  death  to  his  half  sister  Belinda,  after 
which  the  plaintiff,  T.  S.  Hinde,  confirmed  the  sale  to  Yance. 

After  T.  Doyle,  the  father,  had  taken  possession  of  lot  No.  r«25Q 
*86  for  his  son,  sundiy  lots  in  Cincinnati  were  sold  as  his  ^ 
property  under  execution,  some  of  which  were  purchased  by  Yattier ; 
but  lot  86  was  not  among  them. 

It  remained  open  and  unimproved  until  1814,  when  the  plaintiff, 
T.  J.  Hinde,  took  possession,  and  placed  a  tenant  on  it. 

Yattier,  erroneously  supposing  himself  to  have  purchased  this  lot 
86  among  others,  examined  into  the  tide,  and  must  have  become 
fully  apprised  of  the  tide  of  T.  Doyle  the  younger,  as  the  deed  from 
Jones  to  him  was  on  record,  and  recites  me  deed  from  Garrison  to 
Jones.  In  consequence  of  this,  he  took  depositions  in  perpetuam  rei 
memoriam,  to  prove  that  the  consideration  of  the  dcHsd  to  the  son 
moved  from  the  father. 

About  the  year  1807,  Yattier,  being  laigely  indebted  to  Findley, 
transferred  to  him  a  laige  quantity  of  property,  among  which  lot  86 
was  supposed  to  be  included.  It  is  understood  that  no  money  passed 
on  this  arrangement  between  Yattier  and  Findley,  nor  were  the  rda- 
tions  of  the  parties  changed. 

Findley  examined  into  the  title  and  became  acquainted  with  its 
history  from  the  recorder,  T.  Henderson.  He  determined  to  acquire 
the  Ic^  title  from  Garrison,  which  he  did  acquire  at  the  price  of 
seven  hundred  dollars,  and  the  conveyance  of  twenty-three  feet,  part 
of  the  lot,  to  the  son  of  the  vendor.  The  lot  was  then  worth  thirty 
thousand  dollars. 

In  1818  Findley  and  Yattier  readjusted  their  affairs,  and  lot  No. 
86,  so  far  as  Findley  retained  the  title,  was  reconveyed  to  Yattier. 
He  sold  to  Ljrtle  for  fifteen  thousand  dollars,  who  never  paid  any 
money ;  and  the  contract  has  been  cancelled.  The  bill  prays  for  a 
discovery  and  for  a  conveyance. 

The  answer  of  Abraham  Garrison  acknowledges  the  sale  and  con- 
veyance to  William  and  Michael  Jones,  and  the  receipt  of  the  pur- 
chase money.  He  admits  the  receipt  filed  in  the  cause.  He  was  in- 
duced to  make  the  conveyance  to  Findley,  by  the  assurance  that  the 
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equitable  title  was  already  in  him.  He  disclaims  all  title  or  interest, 
and  prays  to  be  dismissed. 

The  defeodant,  Garrison,  having  disclaimed  all  interest,  and  it  ap- 
pearing that  be  was  a  citizen  of  Illinois ;  and  the  defendants,  who 
purchased  the  twenty-three  feet  of  land,  sold  by  Findley  to  Abraham 
Garrison,  Jim.,  having  filed  their  answers  denying  notice ;  and  the 
mo^Q]  plsLintiffs  admitting  that  notice  could  *not  be  fixed  on  them  ; 
-I  the  court,  with  the  consent  of  the  plaintiffs,  decreed  chat  the 
bill  be  dismissed  as  to  them. 

The  answer  of  Charles  Yattjer  states,  the  amendment  of  the  bill, 
by  which  Garrison  was  made  a  party,  and  the  subsequent  dismission 
of  the  bill  as  to  him ;  wherefore,  he  prays  that  the  whole  bill  may  be 
dismissed. 

He  does  not  admit  that  Belinda  Bradford  was  the  heir  at  law  of 
James  Bradford,  or  that  she  was  bom  in  lawful  wedlock ;  nor  does 
he  admit  the  marriage  of  Thomas  Doyle  with  the  mother  of  the  said 
Belinda,  or  the  birth  of  T.  Doyle,  Juiu 

He  denies  that  the  said  Belinda  was  the  heir  of  T.  Doyle,  Jun. 
He  admits  the  conveyance  of  the  lot  from  John  Cleves  Symmes  in 
1795  to  A.  Garrison,  and  that  some  contract  was  made  by  Garrison 
wilh  W.  and  M.  Jones,  and  that  W.  and  M.  Jones  sold  their  equitable 
tide  to  T.  Doyle,  who  took  possession  in  his  own  right,  and  not  in 
right  of  hit  son.  The  consideration  moved  from  the  father ;  con- 
sequentiy,  if  the  conveyance  was  made  to  the  son,  he  held  in  trust 
for  his  father. 

The  deed  from  Jones  was  made,  he  says,  to  the  son  fraudulently, 
for  the  sole  purpose  of  defrauding  creditors.  He  denies  that  the 
father  was  indebted  to  the  son.  He  denies  that  the  lot  lay  open  and 
unimproved.  It  was  in  possession  of  the  defendant,  who  made  some 
small  improvements  on  it 

He  obtained  a  judgment  against  the  elder  Doyle  in  February, 
1801,  upon  which  an  execution  issued,  which  was  levied  on  lot  86^ 
An  inquest  summoned  to  ascertain  the  value  of  the  premises,  returned 
that  Thomas  Doyle  was  seised  of  lot  No.  86,  and  that  its  clear  yearly 
value  was  twelve  ddUais.  A  writ  of  veiulitioni  exponas  was  issued, 
which  was  stayed  by  supersedeas;  but  the  judgment  was  afiirmed: 
after  which  the  lot  was  sold  under  execution,  and  the  defendant, 
Yattier,  became  the  purchaser.  There  having  been  lots  sold  on  the 
same  day,  the  sheriff  conveyed  to  Mr.  Barnet  the  lot  sold  to  the  de- 
fendant, and  to  the  defendant  the  lot  sold  to  Mr.  Baraet  The  mis- 
take was  corrected  by  Mr.  Bennet,  so  far  as  his  own  interest  was 
concerned,  but  was  neglected  by  the  defendant. 

Some  time  after  his  purchase,  he  heard  of  the  claim  of  young  Doyle, 

*2601  ^^    ^^  being  told  by  Jones  that  the  purchase  money  *was 

^  paid  by  the  father,  he  took  depositions  to  perpetuate  testimony. 

He  denies  that  Belinda,  the  late  wife  of  T.  S.  Hinde,  was  the 
heir  of  T.  Doyle,  Jun. 

He  admits  that  upon  a  final  setdement  with  Findley,  the  lot  was 
reconveyed  to  him  at  the  price  of  fifteen  thousand  dollars  He  also 
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admits  the  sale  to  Lytle,  and  a  reconveyance  of  the  property,  the 
purchase  money  not  having  been  paid. 

The  same  defendant  aftmeards  filed  an  amended  answer,  in  which 
be  states,  that  at  the  time  of  filing  the  original  bill,  Belinda  Hinde, 
the  plaintiff,  whose  right  was  asserted  therein,  had  no  title  to  the  lot 
86.  That  on  the  5th  day  of  October,  1814,  she,  with  her  husband, 
Thomas  S.  Hinde,  executed  and  delivered  to  Alexander  Cummins, 
a  deed  of  bargain  and  sale,  whereby  they  conveyed  the  said  lot  to 
him  in  fee  simple,  which  deed  was  recorded  in  the  court  of  Hamilton 
county,  a  copy  of  which  is  exhibited  with  the  answer. 

In  their  replication  the  plaintiffs  admit  the  execution  of  the  deed 
set  fortli  in  the  amended  answer,  but  aver  that  if  the  deai  was  suf- 
ficient in  law  to  transfer  the  estate  of  the  said  Belinda  in  the  premises, 
which  they  do  not  admit,  it  was  intended  to  vest  the  same  in  the  said 
Alexander,  in  trust  to  reconvey  the  same  to  the  said  Thomas,  to  be 
held  by  him  in  trust  for  the  use  and  benefit  of  the  said  Belinda  and 
her  heirs ;  and  for  this  purpose  the  said  Alexander  did,  on  the  6th 
day  of  October,  1814,  reconvey  the  said  lot  to  the  said  Thomas. 
And  afterwards,  in  March,  1815,  did  execute  another  deed  for  the 
same  purposes,  which  last  mentioned  deed  was  property  recorded  in 
Hamilton  county. 

The  defendants  rejoin  to  this  replication. 

On  a  hearing,  the  court  dismissed  the  bill  as  to  Lyde  and  Findiey, 
they  appearing  to  have  no  interest  in  the  premises ;  and  decreed  that 
Charles  Yattier  do,  within  sixty  days,  release  to  the  plaintiffs  so  much 
of  lot  86  as  was  convejred  to  him  by  James  Findtey.  From  this  de- 
cree the  defendant,  Charles  Tattier,  appealed  to  this  court 

The  counsel  for  the  appellant  assigns  several  errors  in  the  decree. 
The  first  is,  that  the  comt  had  no  jurisdiction,  the  ^defendant  r#0Ai 
Garrison  being  a  citizen  of  the  state  of  Illinois.  He  contends  ^ 
that,  in  suits  between  citizens  of  the  United  States,  all  the, parties  on 
one  side  must  be  citizens  of  the  state  in  which  the  suit  is  brought ; 
and  that  the  jurisdiction  of  the  court  depends  on  the  state  of  parties 
at  the  institution  of  the  suit  In  support  of  this  proposition  he  cites 
NoUan  et  al.  v.  Torrance,  9  Wheat  637.  In  that  case,  a  plea  to  the 
jurisdiction  averred  that  the  plaintiff  and  defendant  are  both  citizens 
of  the  state  of  Mississippi.  On  demurrer  this  plea  was  held  ill, 
because  the  jurisdiction  of  the  court  depended  on  the  state  of  the 
parties  at  the  institution  of  the  suit,  and  not  at  the  time  of  the  plea 
pleaded. 

The  same  objection  was  made,  and  the  same  case  cited  in  su]>- 
port  of  it,  in  Connolly  et  al.  v.  Taylor  et  al.,  2  Pet  556.  In  that 
case  the  court  said,  ^'  where  there  is  no  change  of  party,  a  jurisdic- 
tion depending  on  the  condition  of  the  party  is  governed  by  that  con- 
dition as  it  was  at  the  commencement  of  the  suit"  But  this  princi- 
ple was  not  supposed  to  be  applicable  to  a  suit  brought  by  or  against 
several  individuals,  whose  names  were  struck  out' during  its  progress. 
In  the  case  of  Connolly  et  al.  v.  Taylor  et  al.,  the  ^aintiffs  were 
aliens  and  a  citizen  of  Pennsylvania.    The  defendants  were  citizens 
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of  the  state  of  Kentucky,  in  which  the  suit  was  brought,  except  one 
who  was  a  citizen  of  Ohio.  As  between  the  citizen  of  Pennsylvania 
and  of  Ohio,  the  court,  sitting  in  Kentucky,  could  exercise  no  juris- 
diction. ^<  Had  the  cause,"  said  the  court,  '^  come  on  for  a  hearing 
in  this  state  of  parties,  a  decree  could  not  have  been  made  in  it  for 
the  want  of  jurisdiction."  The  name  of  the  citizen  of  the  United 
States,  who  was  originally  a  plaintiff,  was,  however,  struck  out  be- 
fore the  cause  came  to  a  bearing,  and  the  jurisdiction  was  sustained. 

This  case  is,  we  think,  in  point  A  decree  between  all  the  origi- 
nal parties  could  not  have  been  made.  Those  plaintiffs  who  had  a 
right  to  sue  all  the  defendants,  had  in  their  bill  united  with  them- 
selves a  person  between  whom  and  one  of  the  defendants  the  court 
could  not  take  jurisdiction.  By  striking  out  his  name,  the  impedi- 
ment was  removed,  and  the  jurisdiction  between  the  other  parties 
remained  as  it  would  have  stood  had  his  name  never  been  inserted 
*2621  ^^  ^^  ^^^^'  '^^^  *oourt  could  perceive  no  objection  founded 
^  in  convenience  or  in  law  to  this  couree. 

It  is  impossible  to  draw  a  distinction,  so  far  as  respects  jurisdiction, 
between  striking  out  the  name  of  a  plaintiff  and  of  a  defendant 
The  citizen  of  Ohio  may  havq  been  a  more  necessary  party  in  the 
cause  than  the  citizen  of  Pennsylvania.  Had  it  been  otherwise,  the 
same  principle  which  sustained  the  one  alteration  would  have  sus- 
tained the  otiier. 

In  the  case  of  Cameron  v.  M'Roberts,  3  Wheat  691,  John 
M'Roberts,  a  citizen  of  Kentucky,  filed  his  bill  in  the  court  of  the 
United  States  against  Charles  Cameron,  a  citizen  of  Yiiginia,  and 
other  defendants,  without  any  designation  of  their  citizenship.  The 
defendants  appeared  and  answered,  and  a  decree  was  pronounced  for 
the  plaintiff.  Upon  a  motion  to  set  aside  the  decree,  and  to  dismiss 
the  suit  for  want  of  jurisdiction,  the  judges  were  divided  in  opinion 
on  the  following  points,  which  was  certified  to  this  court 

^^  Had  the  district  court  jurisdiction  of  the  cause  as  to  the  defend- 
ant Cameron  and  the  other  defendants?  If  not,  had  the  court  juris- 
diction as  to  the  defendant  Cameron  alone?" 

The  certificate  of  this  court  was,  that  if  a  joint  interest  vested  in 
Cameron  and  the  other  defendants,  the  court  had  no  jurisdiction 
over  the  cause.  If  a  distinct  interest  vested  in  Cameron,  so  that  sub- 
stantial justice  (so  far  as  he  was  interested)  could  be  done  without 
affecting  the  other  defendants,  the  jurisdiction  of  the  court  might  be 
exercised  as  to  him  alone. 

The  other  defendants  were  represented,  on  the  motion,  to  be  citi- 
zens of  Kentucky;  but  this  is  of  no  importance,  since  the  jurisdic- 
tion of  the  court  was  as  much  affected  by  the  omission  to  aver  that 
they  were  aliens  or  citizens  of  some  other  state,  as  it  would  have 
been  by  the  averment  that  they  were  citizens  of  Kentucky. 

This  certificate  applies  to  the  state  of  parties  at  the  time  of  the  de- 
cree, and  affirms  this  principle.  If  the  defendants  have  distinct  in- 
terests, so  that  substantial  justice  can  be  done  by  decreeing  for  or 
against  one  or  more  of  them,  over  whom  the  court  has  jurisdiction, 
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without  affecting  the  interests  of  the  others,  its  jurisdiction  may  be 
exercised  as  to  them. 

If  then,  when  this  cause  came  on  for  hearing,  Abraham  rMgQ 
^Garrison  had  still  been  a  defendant,  a  decree  might  then  ^ 
have  been  pronounced  for  or  against  the  other  defendants,  and  the 
bill  have  been  (^ismissed  as  to  him,  if  such  decree  could  have  been 
pronounced  as  to  them  without  affecting  his  interests. 

We  perceive  no  principle  of  reason  or  law  which  opposes  this 
course.  The  incapacity  of  the  court  to  exercise  jurisdiction  over  Gar- 
rison could  not  affect  their  jurisdiction  over  other  defendants  whose 
interests  were  not  connected  with  his,  and  from  whom  he  was  sepa- 
rated by  dismissing  the  bill  as  to  him. 

The  second  error  assigned  is  attended  with  more  difficulty.  It  is, 
that  Abraham  Garrison  is  a  necessary  party,  without  whom  a  decree 
ought  not  to  be  made.  This  objection  derives  additional  force  from 
the  fact,  that  the  former  decree  was  reversed  because  he  had  not  been 
made  a  party.  Did  the  case  now  appear  under  precisely  the  same 
circumstances  as  at  the  former  hearing,  the  same  decree  would  un- 
doubtedly be  now  pronounced.  But  it  is  insisted  by  the  council  for  the 
appellees,  that  circumstances  have  so  changed  as  to  require  a  different 
decision.  It  did  not  appear  in  the  record,  as  formerly  brought  up, 
that  Garrison  was  not  within  the  jurisdiction  of  the  court.  This  cir- 
cumstance is  undoubtedly  entitled  to  great  consideration,  and  has 
always  received  it.  It  is  the  settled  practice  in  the  courts  of  the 
United  States,  if  the  case  can  be  decided  on  its  merits  between  those 
who  are  regulariy  before  them,  to  decree  as  between  them.  Although 
other  persons,  not  within  their  jurisdiction,  may  be  collaterally  or 
incidentally  concerned,  who  must  have  been  made  parties  had  they 
been  amenable  to  its  process,  this  circumstance  shall  not  expel  other 
suitors  who  have  a  constitutional  and  legal  right  to  submit  their  case 
to  a  court  of  the  United  States,  provided  the  decree  may  be  made 
without  affecting  those  interests. 

In  the  case  of  Osbora  et  al.  v.  The  Bank  of  the  United  States,  9 
Wheat  738,  this  point  was  made  and  relied  on  by  the  appellants. 
A  tax  had  been  imposed  by  the  legislature  of  Ohio  on  the  Bank  of 
the  United  States,  which  had  been  forcibly  levied  by  the  officer  em- 
ployed to  collect  it  A  bill  was  filed  against  this  officer,  and  against 
the  auditor  and  treasurer  of  the  state,  praying  that  the  money  might 
be  restored  to  the  bank,  the  act  imposing  the  tax  being  unconstitu- 
tional. The  ^process  was  served  while  the  money  was  yet  in  rmooA 
the  hands  of  the  officer.  The  court  decreed  the  restoration  ^ 
of  the  money,  and  the  defendants  appealed.  The  appellants  insisted 
that  the  state  of  Ohio  was  the  party  really  interested ;  that  the  trea- 
surer, auditor,  and  collecting  officer  were  its  agents;  and  that  no  de- 
cree could  be  made  unless  the  principal  could  be  brought  before  the 
court. 

This  court  admitted  the  direct  interest  of  the  state,  and  added, 
"  had  it  been  within  the  power  of  the  bank  to  make  it  a  party,  per- 
haps no  decree  ought  to  have  been  pronounced  in  the  cause  until  the 
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State  was  before  the  court  But  this  was  not  in  the  power  of  the 
bank.''  The  jurisdiction  of  the  court  was  sustained,  and  the  decree 
affirmed. 

This  is  a  stronger  case  than  that  under  consideration.  The  money 
in  contest  would  have  been  paid  into  the  treasury  of  the  state,  had 
the  bill  been  dismissed  for  want  of  proper  parties.  The  decree  ar- 
rested the  money  in  its  progress  to  the  treasury,  and  restored  it  to  the 
bank.  AH  must  admit  that  the  state  ought  to  have  been  made  a 
parly,  had  it  been  amenable  to  the  process  of  the  court.  Yet  this 
direct  interest  did  not  restrain  the  court  from  deciding  the  merits  of 
the  cause  between  the  parties  before  it. 

In  the  case  at  bar,  Abraham  Garrison  has  no  claim,  legal  or  equita- 
ble, to  the  property  in  contest  No  decree  could  be  made  against 
him,  and  he  has  filed  his  answer  disclaiming  all  interest  in  the  cause. 
It  is  true  that  his  answer  is  not  evidence  as  an  answer,  since  the  court 
had  no  jurisdiction  as  to  hiqd.  But  in  a  question  concerning  him- 
self only ;  in  a  question  whether  the  court  will  abstain  from  exer- 
cising its  jurisdiction  between  parties,  in  some  of  whom  the  whole 
tide  in  law  and  equity  is  vested,  lest  his  interests  should  be  affected ; 
his  disclaimer  of  all  interest,  appearing  in  the  form  in  which  it  ap- 
pears, cannot  be  disregarded. 

The  rule  that  the  court  will  proceed,  although  persons  interested 
are  not  parties,  if  those  penK>ns  are  not  within  its  jurisdiction,  has 
been  adopted  also  by  the  court  of  chanceiy  in  England.  There,  as 
here,  the  general  rule  is  that  ^^  all  persons  materially  interested  in  the 
subject  ought  to  be  parties,  in  order  to  prevent  a  multiplicity  of  suits, 
*2651  ^^  that' there  may  be  a  ^complete  decree  between  all  parties 
^  having  material  interests ;  but  this  being  a  general  rule,  esf  a* 
blished  for  the  convenient  administration  of  justice,  is  subject  to  some 
exceptions,  introduced  from  necessity,  or  with  a  view  to  practical 
convenience.  "Thus,"  continues  Mr.  Maddock  (vol.  2,  p.  142), 
"  where  persons  interested  are  out  of  the  jurisdiction  of  the  court, 
and  it  is  stated  so  in  the  bill  and  proved,  it  is  not  necessary  to  make 
them  parties." 

Had  the  case  on  the  former  hearing  appeared  as  it  now  appears ; 
had  it  been  then  known  as  it  is  now  luiown,  that  making  Garrison  a 
party  would  turn  the  plaintiffs  out  of  couit,  and  that  he  disclaimed 
all  interest  in  the  cause ;  had  these  facts  appeared  in  the  former  re- 
cord ;  we  think  the  decree  would  not  have  been  reversed  for  the 
cause  assigned  for  its  reversal  We  are  therefore  of  opinion  that  the 
court  committed  no  error  in  making  their  decree  between  the  remain- 
ing parties,  after  the  bill  had  been  dismissed  as  to  Abraham  Garrison. 

These  preliminary  objections  being  removed,  we  proceed  to  con- 
sider the  rights  of  the  parties. 

A  question  has  been  made  respecting  the  admissibility  of  great 
part  of  the  testimony  on  which  these  rights  depend. 

Before  the  original  decree  was  made,  while  the  cause  was  depend- 
ing in  the  circuit  court,  the  parties,  by  their  counsel,  filed  a  consent 
in  writing  for  the  admission  of  all  the  testimony  which  had  been 
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taken  in  several  suits  \vhich  were  depending  between  some  of  the 
same  parties,  relative  to  the  same  controversy,  in  all  the  suits  both  in 
law  and  equity.  Under  this  agreement  all  the  depositions  were  read 
without  objection,  at  the  hearing  of  the  cause.  When  the  decree 
then  pronounced  was  reversed,  and  the  cause  remanded,  the  counsel 
for  Vattier  objected  to  such  of  the  depositions  as  were  not  regularly 
taken  ;  and  now  allege,  in  support  of  the  objection,  that  the  consent 
was  no  longer  binding.  That  the  order  to  proceed  de  novo  was 
equivalent  in  effect  to  dismissing  the  bill  without  prejudice;  and  that 
new  parties  are  brought  into  the  cause. 

The  only  really  new  party  was  Abraham  Garrison,  and  the  testi- 
mony was  never  used  for  or  against  him.  The  bill,  as  to  him,  was 
dismissed  before  tne  cause  came  to  a  hearing.  The  •new  r^ofifi 
parties'  plaintiffs  are  the  representatives  of  Behnda  Hinde,  an  ^ 
original  plaintiff,  and  the  proceedings  are  revived  in  their  names  by 
the  order  of  the  court  on  their  bill  of  revivor.  Under  such  circum- 
stances, the  settled  practice  is  to  use  dl  the  testimony  which  might 
have  been  used  had  no  abatement  occurred.  The  representatives 
take  the  place  of  those  whom  they  represent,  and  the  suit  proceeds 
in  its  new  form  unaffected  by  the  change  of  name. 

The  reversal  of  the  original  decree  cannot  annul  the  written  con- 
sent of  parties  for  the  admission  of  testimony.  That  consent  was 
not  limited  in  its  terms  to  the  first  hearing,  but  was  co-extensive  with 
the  cause.  The  words  in  the  decree  of  reversal,  that  the  parties  may 
proceed  de  novo,  are  not  equivalent  to  a  dismission  of  the  bill  with>- 
out  prejudice ;  nor  could  the  court  have  understood  them  as  affecting 
the  testimony  in  the  cause,  or  as  setting  aside  the  solemn  agreement 
of  the  parties.  The  testimony,  therefore,  is  still  admissible  to  the 
extent  of  that  agreement. 

As  the  appellees  claim  under  Thomas  Doyle,  Jun.,  the  first  in- 
quiry is  into  the  validity  of  his  title. 

It  is  derived,  as  is  stated  in  the  original  bill,  from  Abraham  Gar- 
rison, who  sold  to  William  and  Michael  Jones.  This  sale  is  proved 
by  the  receipt  given  for  the  purchase  money,  which  receipt  also  con- 
tains a  stipulation  for  a  conveyance. 

An  objection  is  made  to  its  admission  in  evidence,  because  it  has 
not  been  proved  bv  the  subscribing  witness.  Some  affidavits  were 
filed,  which  state  that  after  diligent  inquiries  at  his  former  place  of  re- 
sidence, no  intelligence  could  be  obtained  respecting  him,  nor  had  he 
been  heard  of  for  many  years.  These  affidavits  are  also  objected  to, 
because  not  regularly  taken  on  notice. 

The  validity  of  this  objection  need  not  be  examined,  because  the 
receipt  is  more  than  thirty  years  old,  and  is  not  only  free  from  suspi- 
cion, but  is  supported  by  other  testimony.  In  such  a  case  the  sub- 
scribing witness  may  be  dispensed  with.  Bui.  Nisi  Pritis,  256  ;  I 
Starkie's  Law  of  Evidence,  342.  This  paper  vests  an  equitable  title 
in  William  and  Michael  Jones.  The  bill  alleges  that  a  deed  in  pur- 
suance of  it  was  soon  afterwards  executed,  and  there  is  much  reason 
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M^^-t  to  believe  that  the  ^allegation  is  true ;  but  the  deed  is  lost,  and 
-'  the  proof  of  its  existence  is  not  thought  sufficient  to  esta- 
blish it 

In  March,  1800,  a  deed  was  executed  by  William  Jones,  for  and 
on  behalf  of  his  partner  Michael  and  himself,  conveying  the  lot  86  to 
Thomas  Doyle,  Jun. 

The  appellants  insist  that  this  deed  is  fraudulent ;  that  the  con- 
sideration moved  from  Thomas  Doyle  the  father ;  and  that  the  con- 
veyance was  made  at  his  instance  to  his  son,  then  an  infant,  for  the 
purpose  of  protecting  the  property  from  the  creditors  of  the  fattier, 
who  was  then  insolvent 

The  appellees  insist  that  the  money  paid,  was  in  truth  the  money 
of  the  son  then  in  the  hands  of  the  fatner,  and  that  the  transaction 
was  a  fair  one.  They  admit  that  Thomas  Doyle,  Sen.  was  indebted, 
but  not  insolvent  The  bill  states  that  the  money  of  the  son  came 
to  the  hands  of  his  father,  in  the  following  manner. 

John  Bradshaw,  the  intimate  friend  and  brother  officer  of  Thomas 
Doyle,  being  an  old  bachelor  without  near  relations,  executed  a 
voluntary  bond  to  the  son  of  his  friend,  for  two  hundred  and  fifty 
acres  of  valuable  land,  part  of  a  laiger  tract,  which  he  deposited  with 
the  father  for  the  use  of  the  son.  This  statement  is  corroborated  by 
the  will  of  Bradshaw,  in  which  he  gives  the  residue  of  the  land,  and 
all  his  other  property  to  Thomas  Doyle.  What  is  denominated  a 
bond,  is  in  substance  a  deed  poll.  It  describes  the  tract  of  land,  of 
which  the  two  hundred  and  fiAy  acres  it  purports  to  convey  are  a 
part ;  and  then,  for  a  valuable  consideration,  bargains  and  sells  the 
said  two  hundred-  and  fifty  acres  to  Thomas  Doyle,  Jun.,  son  of  major 
Thomas  Doyle,  a  major  in  the  service  of  the  United  States.  This 
bond  or  deed  is  attested  bv  two  witnesses,  and  bears  date  the  7th  day 
of  January,  1794.  The  handwriting  of  one  of  the  subscribing  wit- 
nesses who  is  dead,  is  proved;  aud  a  witness  testifies  that  he  has 
heard  nothing  concerning  the  other,  though  he  has  made  inquiry 
for  him.     The  handwriting  of  Bradshaw  is  also  proved. 

On  the  17th  of  May,  1796,  Thomas  Doyle,  the  father,  made  the 
following  assignment  of  this  instrument  ^'  In  consideration  of  four 
hundred  dollars  to  me  in  hand  paid,  I  sign  over  in  behalf  of  my  son, 
•2681  '^^^"^^  Doyle,  Jun.,  my  right  and  title  to  the  within  •men- 
^  tioned  tract  of  land,  and  obligate  myself  in  the  penalty  of  six 
hundred  dollars,  that  when  he  becomes  of  sufficient  a^e,  that  he  will 
sign  over  his  right  and  title  of  the  same,  agreeable  to  law."  Signed 
Thomas  Doyle.  The  payment  of  the  consideration  money  specified 
in  the  assignment  is  proved. 

Thomas  Doyle,  then,  was,  in  May,  1796,  indebted  to  his  son  for 
money  received  to  his  use,  in  the  sum  of  four  hundred  dollars. 
Although  the  son  might,  when  of  age,  have  refused  to  receive  this 
money,  and  have  asserted  his  title  to  the  two  hundred  and  fifty  acres, 
bad  the  tract  of  which  it  was  a  part,  remained  the  property  of  his 
father  the  devisee  of  Bradshaw,  or  of  a  purchaser  with  notice,  yet  he 
was  not  compellable  to  assert  it;  and,  his  title  not  being  on  record, 
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he  could  not  have  asserted  it  against  a  purchaser  without  notice* 
Thomas  Doyle  the  son  then  was  a  bona  fide  creditor  of  his  father^ 
for  the  sum  of  four  hundred  dollars.  The  circumstances  under  whicli 
this  debt  was  created,  or  the  relationship  between  the  parties,  cannot 
render  it  less  sacred. 

In  March,  1800,  Thomas  Doyle,  being  thus  indebted  to  his  son, 
directed  the  conveyance  of  lot  No.  86,  to  be  made  to  him,  declaring 
at  the  time,  that  it  was  made  in  consideration  of  the  debt  he  owed 
for  his  son's  land  sold  to  Yance.  Had  this  transaction  been  in  favour 
of  any  other  creditor  than  a  son,  its  fairness  could  never  have  been 
impeached.  Had  he,  as  guardian  for  any  other  person,  secured  a 
debt  under  the  same  circumstances,  the  helpless  infancy  of  the  ward 
would  not  have  tainted  the  transaction  with  fraud.  The  connexion 
between  the  parties  may  excite  suspicion,  may  justify  a  more  scrutiniz- 
ing investigation  of  all  the  circumstances ;  but  if  the  result  of  this 
investigation  be,  as  we  think  it  is,  that  the  conveyance  was  in  pay- 
raent  of  a  debt  of  the  most  sacred  obligation,  a  debt  which  a 
conscientious  debtor  ought  to  have  paid,  it  is  valid  in  law.  The 
consideration  mentioned  in  the  deed,  is  three  hundred  and  fifty 
dollars,  and  it  is  not  suggested  that  the  lot  was  worth  more  than 
that  sum. 

Tius  deed  could  pass  only  the  interest  of  William  Jones.  But  it 
purported  to  convey  the  interest  of  both  partners.  The  presump- 
tion arising  from  the  language  of  the  deed  and  the  connexion  between 
the  parties,  that  the  land  was  considered  as  *an  article  of  r^ogQ 
roerdiandise,  and  supposed  to  be  conveyed  as  such  an  article,  ■- 
is  strengthened,  if  not  confirmed,  by  the  deed  of  confirmation  after- 
wards made  by  Michael  Jones,  the  other  partner  and  joint  owner  of 
the  loty  and  by  his  deposition  which  states  that  the  purchase  was 
made  by  William,  the  acting  partner,  who  directed  the  conveyance 
to  be  made  to  the  firm. 

This  l}eing  the  title  of  Thomas  Doyle,  Jun.,  we  are  next  to  in- 
quire whether  it  has  descended  on  Belinda,  the  plaintiff  in  the  origi- 
nal suit,  and  his  sister  on  the  part  of  the  mother. 

The  plaintifiTs  make  two  objections  to  her  tide. 

1st  That  she  was  not  born  in  lawful  wedlock,  and  was  therefore 
incapable  of  taking  lands  by  descent 

2a.  That  if  legitimate,  she  could  not  inherit  this  from  her  half 
brother ;  because  she  is  not  of  the  blood  of  the  first  purchaser. 

1.  Belinda  was  the  daughter  of  James  and  Maigaret  Bradford. 
Several  witnesses  testify  that  they  lived  together  as  man  and  wife, 
acknowledged  each  other  in  that  character,  and  were  reputed  to  be 
lawfully  married.  The  will  made  by  Mr.  Bradford,  after  being 
mortally  wounded,  bequeathes  one  half  of  his  estate  to  his  wife, 
Margaret  Bradford,  ^^  now  pregnant;''  and  the  other  half  to  his  child 
*^  of  which"  she  was  then  pregnant 

To  this  testimony  the  appellant  opposes  some  rumours  that  they 
were  married  by  a  military  officer,  a  person  not  autliorized  to  perform 
the  ceremony. 
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We  cannot  hesitate  on  this  question.  Belinda  Bradford,  the  child 
mentioned  in  the  will  of  her  father,  must  unquestionably  be  con- 
sidered as  legitimate. 

2.  It  is  alleged  that  she  could  not  inherit  this  lot,  unless  Thomas 
Doyle,  Jun.,  died  before  the  enactment  of  a  law  which  limited  the 
inheritable  capacity  of  the  half  blood  to  the  blood  of  the  first  pur- 
chaser ;  and  the  appellants  insist  that  this  fact  is  not  proved. 

The  court  has  npt  inquired  into  it,  because  Thomas  Doyle,  Juik, 
is  himself  the  first  purchaser,  and  may  transmit  the  lot  to  hk  half 
sister,  whether  on  the  part  of  the  father  or  mother.  The  plaintiff 
Belinda  then  succeeds  to  all  the  rights  of  Thomas  Doyle,  Jun.  in 
the  lot  in  controversy. 

*2701       *^^  ^^  ^^^  ^^  inquire  how  those  ri^ts  are  affected  by 
•I  the  title  of  the  appellants. 

Charles  Tattier,  the  appellant,  claims  under  a  sale  made  in  1802, 
by  the  sheriff  of  Hamilton  county,  by  virtue  of  an  execution  issued 
on  a  judgment  obtained  against  Thomas  Doyle,  which  he  says  was 
levied  on  lot  No.  86.  At  this  sale  he  alleges  that  he  was  the  highest 
bidder,  and,  as  such,  became  the  purchaser.  The  sheriff  made  the 
deed  on  the  14th  of  July,  1828.  The  consideration  expressed  is 
ninety  dollars. 

The  appellees  do  not  admit  the  fact  that  this  lot  was  really  sold 
as  the  property  of  Thomas  Doyle.  The  testimony,  which  would 
seem  to  be  conclusive,  that  this  lot  was  sold  as  alleged  by  Yattier,  is 
repelled  by  circumstances  of  ^reai  weight  But,  admitting  this  fact 
to  be  completely  established,  its  influence  in  the  cause  is  counter- 
vailed by  the  circumstance  diat  Thomas  Doyle  bad  no  semblance 
of  title  in  law  or  equity  to  the  lot  on  which  the  execution  was  levied. 
The  deed  of  William  Jones,  in  the  name  of  WiUiam  and  Michael 
Jones,  conveying  the  lot  to  Thomas  Doyle,  Jun.,  was  recorded  in 
March,  1800.  If  persons  were  not  bound  to  notice  this  deed  because 
the  title  of  Jones  did  not  appear  on  the  record,  still  there  was  no 
trace  of  title  from  any  person  whatever  to  Thomas  Doyle.  This 
sale,  then,  was  totally  unauthorized,  and  coidd  convey  nothing.  No 
title  being  in  Yattier,  he  could  convey  none  to  Findley.  If  then,  at 
any  time  before  the  deed  from  Garrison  to  Findley,  a  controversy  had 
arisen  respecting  the  tide  to  this  lot  between  the  heirs  of  Thomas 
Doyle,  Jun.  and  Chaiies  Yattier  or  his  vended,  each  claiming  a  con- 
veyance of  the  legal  tide,  the  decision  must  have  been  in  favour  of 
Doyle's  heirs.  They  had,  if  not  the  l^al  right,  a  complete  equita- 
ble title,  to  which  no  single  objecdon  could  be  made. 

Was  the  conveyance  from  Garrison  to  Findley  made  under  cir- 
cumstances which  ought  to  defeat  this  dtle? 

Charles  Yatder  having  become  largely  indebted  to  James  Findley, 
this  lot  with  other  property  is  said  to  have  been  transferred  to  him  in 
1807,  in  part  sadsfacdon  of  the  debt  The  conveyance,  if  any  was 
made,  is  not  adduced ;  nor  have  we  any  satisfactory  evidence,  if  one  was 
moPTi-i  made,  that  it  included  this  lot.  It  is  not  pretended  that  any 
"^  ^  money  was  paid  in  ^consequence  of  this  arrangement  Some 
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GODsiderable  time  after  it,  Findley,  having  become  fully  apprised  of 
the  defect  in  his  title,  and  of  the  conveyance  to  Thomas  Doyle,  Jun., 
applied  to  Ganrison,  and,  in  1816,  obtained  a  conveyance  from  him. 
He  afterwards  conveyed  this  property  to  Yattier.  If  Yattier  can  now 
be  deemed  a  purchaser  without  notice,  his  title  cannot  be  disturbed. 

It  is  not  alleged  that  either  YaUier  or  Findley  was  without  know- 
ledge of  tlie  rights  of  tlie  appellees  when  the  legal  title  was  acquired. 
It  is  contended  that  they  acquired  the  property  and  paid  the  purchase 
money  without  this  knowledge,  and  might  therefore  conscientiously 
protect  themselves  by  getting  in  the  legal  estate. 

Let  this  allegation  be  examined. 

In  1802,  Yattier  purchased  the  title  of  Thomas  Doyle,  the  elder, 
who  had  no  tide  whatever.  Whether  he  knew  that  a  conveyance 
had  been  made  to  Thomas  Doyle,  the  youi^er,  or  not,  is  immaterial 
He  could  acquire  nothing.  The  principle  oavecU  emptor  is  com- 
pletely applicable. 

The  rules  respecting  a  purchaser  without  notice,  are  framed  for  the 
protection  of  him  who  purchases  a  legal  estate  and  pays  the  pur- 
chase money  without  knowledge  of  an  outstanding  equity.  They, 
do  not  protect  a  person  who  acquires  no  semblance  of  title.  They 
apply  fully  only  to  the  purchaser  of  the  legal  estate.  Even  the  pur- 
chaser of  an  equity  is  bound  to  take  notice  of  any  prior  equity.  Vatr 
tier's  original  purchase,  then,  cannot  avail  bira,  because  he  was  bound 
to  notice  the  eauity  of  Doyle.  But  there  is,  we  think,  much  reason 
to  believe  that  he  had  actual  notice  of  that  equity ;  or,  at  any  rate, 
was  informed  of  circumstances  which  ought  Co  have  led  to  such  in- 
quiry as  would  have  obtained  full  notice. 

The  title  of  Garrison,  under  whom  Doyle  was  supposed  to  claim, 
is  presumed  by  the  law  to  have  been  known  to  Yattier.  He  ought 
to  nave  inquired  into  it.  In  his  answer,  he  says,'  '<  he  has  been  in- 
formed and  believes  that  some  kind  of  a  contract  was  made  by  the 
said  Abraham  Garrison  with  William  and  Michael  Jones  for  the  sale 
to  them  of  the  lot  aforesaid.''  He  does  not  state  the  time  when  this 
information  was  obtained,  nor  is  there  any  reason  to  believe  that  it 
was  subsequent  to  his  purchase.  He  also  admits  his  in-  r#272 
formation  and  belief  that  W.  and  M.  Jones  sold  their  right  to  *• 
Thomas  Doyle  the  elder,  who  jpaid  them  the  full  consideration  for 
the  same,  and  took  in  his  own  right,  and  in  the  right  of  his  son.  He 
does  not  say  when  this  information  was  obtained.  He  says  he  had 
no  other  knowledge  ot  the  title  of  Thomas  Doyle  to  the  lot  thiui  its 
being  called  his,  and  being  sold  as  his.  These  circumstances  lead  to 
the  opinion  that  this  information  was  received  anterior  to  his  purchase. 

In  so  small  a  society  as  was  then  settled  in  Cincinnati,  it  is  not 
probable  that  the  title  of  Thomas  Doyle  the  son,  which  was  of  re> 
cord,  should  have  been  unknown.  It  would,  most  probably,  be  the 
subject  of  conversation.  But  be  this  as  it  may,  a  purchaser  was 
bound  to  make  inquiries  from  Garrison.  Had  the  lot  been  sold  as 
the  property  of  Garrison,  fuU  notice  of  the  equity  of  Jones  and  of 
Doyle  would  be  required  to  defeat  the  rights  of  the  purchase;  but. 
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being  sold  as  the  property  of  Thomas  Doyle,  Sen.,  the  purchaser 
was  bound  to  inquire  into  his  title.  In  making  these  inquiries,  Yat- 
tier,  if  he  then  possessed  a  knowledge  of  the  sale  to  Jones ;  and  if 
he  did  not,  he  ought  to  have  been  more  explicit  in  his  answer ;  should 
have  searched  for  a  conveyance  from  Jones  to  Doyle.  He  must  have 
found  one  from  Jones  to  Thomas  Doyle,  Jun.  Under  these  circum- 
stances, Tattier  ought  to  have  taken  notice  of  the  prior  equity  of 
Doyle.    If  he  did  not,  he  is  chaigeable  with  negligence. 

But  it  has  been  aigued,  that  Findley  purchased  what  he  supposed 
to  be  a  legal  title,  and  might  protect  nimself  after  discovering  his 
mistake. 

Several  answers  have  been  given  to  this  aigument 

The  lot  was  understood  to  have  been  sold  as  the  property  of  Tho- 
mas Doyle,  Sen.,  and  the  sheriff's  deed  to  Tattier  stated  it  to  be  sold 
as  the  property  of  John  C.  Symmes,  under  an  execution  against  him. 
Symmes  had  no  title.  If  iC  was  actually  sold  as  the  proper^  of  T. 
Doyle,  Sen.,  he  could  show  no  semblance  of  title.  James  Findley, 
therefore,  was  bound  to  know  that  he  received  from  Tattier  a  pro- 
perty to  which  the  vendor  had  no  other  right  than  was  given  in  pos- 
session. He  was,  consequently,  bound  to  take  notice  of  all  existing 
*2731  ^^^^^^>  ^"^  *could  not  maintain  his  possession  against  them. 
^  Had  he  been  about  to  make  a  purchase,  he  must  have  ex* 
amined  the  tide  of  Tattier,  and  must  have  discovered  that  he  had 
none.  Upon  such  examination,  the  deed  from  Jones  could  scarcely 
have  escaped  his  notice. 

Findley  had  paid  no  money  for  the  lot.  The  character  of  the 
transaction  between  Tattier  and  himself  is  not  explained.  A  new 
arrangement  of  all  Uieir  affain  appean  to  have  taken  place,  by  which 
this  lot  was  returned.  Previous  to  this  new  arrangement,  he  had  full 
notice  of  the  title  of  the  appellees,  and  with  this  notice  purchased 
from  Garrison  at  a  great  undervalue.  It  is  not  alleged,  nor  can  we 
presume  that  he  was  driven  to  this  purchase  as  the  only  refuge  to 
protect  himself  from  loss.  Had  such  an  allegation  been  made,  it 
would  require  an  examination  of  the  contract  and  transactions  be- 
tween himself  and  Tattier ;  but  it  is  not  made. 

Upon  a  full  consideration  of  all  the  circumstances  under  which 
Findley  bought  from  Garrison,  we  cannot  consider  him  as  entided  to 
that  protection  which  a  court  of  equity  affords  to  a  man  who  pur- 
chases a  legal  tide  and  pays  the  purchase  money,  without  notice  of 
an  equity  existing  against  the  property  which  had  been  sold  to  him. 
At  the  time  of  acquiring  the  legal  title,  he  had  full  notice  of  the 
equity  of  the  appellees ;  and  we  do  not  think  he  has  shown  himself 
to  have  been  placed  in  a  situation  which  would  justify  his  procuring 
a  conveyance  from  Garrison.  If  he  was  not  himself  protected 
against  the  equity  of  Doyle's  representatives,  he  could  communicate 
no  protection  to  Tattier,  who  had  himself  full  notice. 

The  conveyance  to  Lyde,  and  the  reconveyance  from  him,  cannot 
affect  the  case,  because  no  money  was  paid. 

If,  then,  the  case  of  the  appellees  had  been  correcdy  stated  in  their 
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bill,  we  should  have  thought  them  entitled  to  the  relief  /(nt  which 
they  prayed.  But  it  was  not  correctly  stated.  The  bill  sets  forth  a 
title  in  Belinda,  the  wife  of  Thomas  S.  Hinde,  by  direct  descent  from 
her  brother  to  herself,  and  insists  on  this  title. 

The  answer  resists  the  claim  because  the  land  had  been  conveyed 
by  the  plaintiffs,  before  the  institution  of  their  suit,  *to  Alex-  rmyrA 
ander  Gummings.  The  plaintiffs,  in  their  replication  admit  ^ 
the  execution  of  the  deed  to  Gummings,  but  aver  that  it  was  made 
in  trust  to  reconvey  the  same  rights  to  the  said  Thomas,  to  be  held 
by  him  in  trust  for  the  use  and  benefit  of  the  said  Belinda  and  her 
heirs,  and  to  enable  the  said  Thomas  the  more  conveniently  to 
manage,  litigate  and  protect  the  said  rights;  and  that  the  said  Alex- 
ander Gummings  did  afterwards,  in  execution  of  the  said  trust,  make 
a  deed  to  the  said  Thomas,  which  is  recorded  in  the  proper  county. 
The  deed  referred  to  is  exhibited,  but  expresses  no  trust  for  the  wife 
and  her  heirs. 

Will  the  rules  of  the  court  of  chancery  permit  this  departure  in  the 
replication  from  the  statements  of  the  bill  7 

It  is  well  setded  that  a  decree  must  conform  to  the  allegations  of 
the  party,  as  well  as  to  his  proofs.  The  answer,  supported  as  it  is  by 
the  deed  to  Gummings,  would  have  put  the  plaintiffs  out  of  court, 
had  they  not  made  a  new  case  in  their  replication.  Ought  not  this 
case  to  have  been  made  in  their  bill,  and  can  the  omission  to  make 
it  be  supplied  by  averments  in  the  replication  7 

The  act  for  regulating  processes  in  the  courts  of  the  United  States, 
vol.  2,  p.  299,  enacts,  that  "  the  forms  and  modes  of  proceeding"  in 
in  courts  of  equity  and  in  those  of  admiralty  and  maritime  jurisdic- 
tion, shall  be  ^^  according  to  the  principles,  rules  and  usages  which 
belong  to  courts  of  equity  and  to  courts  of  admiralty  respectively,  as 
contTMlistinguied  from  courts  of  common  law ;"  subject,  however,  to 
such  alterations,  &c. 

This  act  has  been  generally  understood  to  adopt  the  principles, 
rules  and  usages  of  the  court  of  chancery  of  England.  By  the  prin- 
ciples, rules  and  usages  of  that  court,  the  plaintiffs,  in  sucn  a  case  as 
this,  must  have  amended  their  bill.  2  Mad.  Gh.  275,  286 ;  Mitf.  PI. 
256.  They  could  not  have  been  permitted  to  make  a  new  case  in 
their  replication. 

The  act  permits  this  court  to  prescribe  rules  for  the  practice  of  the 
circuit  courts.  Rules  have  been  prescribed  in  pursuance  of  this  power, 
but  they  allow  a  special  replication  to  be  filed  only  with  leave  of  the 
court  This  replication  was  filed  without  leave,  and  is  consequently 
not  saved  by  the  rule.  We  think  it  obviously  proper  that  the  real  case 
should  have  been  stated  in  the  bill,  and  that  the  decree  ought  not  to 
have  been  ^pronounced  in  the  actual  state  of  the  pleadings,  rmyrg 
For  this  fault  we  are  of  opinion  that  the  decree  ought  to  be  l- 
reversed,  and  the  cause  remanded,  with  directions  to  permit  the 
plaintiffs  to  amend  their  bilL 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
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from  the  circuit  court  of  the  United  States  for  the  district  of  Ohio, 
and  was  argued  by  counsel :  on  consideration  whereof,  this  court  is 
of  opinion,  that  to  entitle  themselves  to  the  decree  which  was  pro- 
nounced in  their  favour,  the  plaintiffs  in  the  circuit  court  ought  to 
have  stated  their  case  truly  in  their  bill  as  it  now  appears  on  the  re- 
cord, and  that  after  the  amended  answer  was  filed,  showing  the  deed 
from  Thomas  S.  Hinde  and  Belinda  his  wife  to  Alexander  Cum- 
mings,  the  plaintifis  ought  to  have  obtained  leave  to  amend  their  bill, 
60  as  to  introduce  into  it  the  reconveyance  from  Alexander  Cum- 
mings  to  Thomas  S.  Hinde,  on  the  trusts  agreed  on  between  the 
parties,  instead  of  alleging  this  new  matter  in  their  replication.  This 
court  is  further  of  opinion  that  the  circuit  court  ought  not  to  have 
pronounced  its  decree,  and  that  for  this  cause  the  decree  ought  to  be 
reversed,  and  is  hereby  reversed,  so  far  as  it  directs  a  conveyance  to 
be  made  by  the  appellant,  Chailes  Yattier,  and  the  cause  is  remanded 
to  the  circuit  court,  with  directions  to  permit  the  plaintifis  to  amend 
their  bill. 
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*Charles  a.  Davis,  Consul-General  of  the  Kino  of  Sax*    [J?  tm 

ONY,  PLAINTIFF  IN  ERROR,  V.  ISAAO  PaOKARD,  HeNRY  DiSDIER 

AND  William  Murphy,  defendants. 

The  record  of  the  proceedings  in  this  case,  brought  up  with  the  writ  of  error  to 
the  court  for  the  correction  of  errors  of  the  state  of  New  York,  showed  that  the 
suit  was  commenced  in  the  supreme  court  of  the  state  of  New  York,  and  that 
the  plaintiff  in  error,  who  was  consul-general  of  the  king  of  Saxony,  did  not 
plead  or  set  up  his  exemption  from  such  suit  in  the  supreme  court ;  but,  on  the 
cause  being  carried  up  to  the  court  for  the  correction  of  errors,  this  matter  was 
assigned  for  error  in  fact ;  notwithstanding  which,  the  court  of  errors  gave 
judgment  against  the  plaintiff  in  error.  The  court  of  errors  of  New  York  having 
decided  that  the  character  of  consul  did  not  exempt  the  plaintiff  in  error  from 
being  sued  in  the  state  court,  the  judgment  of  the  court  of  errors  was  reversed. 

As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground  a  state  court 
f;an  claim  jurisdiction  of  civil  suits  against  foreign  oonsuU.  By  the  constitu* 
lion,  the  judicial  power  of  the  United  otates  extends  to  all  cases  affecting  am- 
bassadors, other  public  ministers  and  consuls ;  and  the  judiciary  act  of  1789  gives 
to  the  district  courts  of  the  United  States,  ixdtuioely  <f  the  courU  cf  the  eeveral 
states,  jurisdiction  of  all  suits  against  consuls  and  vice-consuls,  except  for  certain 
ofiences  enumerated  in  the  act. 

It  has  been  repeatedly  ruled  in  this  court,  that  the  court  can  look  only  to- the  re- 
cord to  ascertain  what  was  decided  in  the  court  below. 

BCatter  assigned  in  the  appellate  court  as  error  in  fact,  never  appears  upon  the  re- 
cord of  the  inferior  court  \  if  it  did,  it  would  be  error  in  law.  The  whole  doc- 
trine of  allowing  in  the  appellate  court  the  assignment  of  error  in  fact,  grows 
out  of  the  circumstance  that  such  matter  does  not  iqypear  on  the  record  of  the 
inferior  court. 

If  a  consul,  being  sued  in  a  state  court,  omits  to  ^lead  his  privileg[e  of  exemption 
from  the  suit,  and  afterwards,  on  removing  the  judgment  of  the  inferior  court  to 
a  higher  court  by  writ  of  error,  claims  the  privilege,  such  an  omission  is  not  a 
waiver  of  the  privilege.  If  this  was  to  be  viewea  merely  as  a  personal  privi- 
lege, there  micht  be  grounds  for  such  a 'conclusion,  but  it  cannot  be  so  con- 
sidered ;  it  is  tne  privilege  of  the  country  or  government  which  the  consul  re- 
£  resents.  This  is  the  lS;ht  in  which  foreign  ministers  are  considered  by  tha 
iw  of  nations ;  and  our  constitution  and  law  seem  to  put  consuls  on  the  same 
footing  in  this  respect. 

If  this  privilei;e  or  exemption  was  merely  personal,  it  can  hardly  bo  supposed 
that  it  would  have  been  thought  sufficiently  important  to  require  a  special  pro- 
vision in  the  constitution  and  laws  of  the  United  States.  Higher  considerations 
of  public  policy,  doubtless,  led  to  the  provision.  It  was  deemed  fit  and  proper, 
that  the  courts  of  the  government,  with  ^^hioh  rested  the  regulation  of  r^to^^y 
foreign  intercourse,  should  have  cognisance  of  suits  against  the  repre-  *- 
sentatives  of  such  foreign  government. 

The  action  in  the  supreme  court  of  New  York  against  the  defendant,  was  on  a  re- 
cognisance of  bail^  and  it  was  contended  that  this  was  not  an  original  proceed- 
ing, but  the  contmuance  of  a  suit  rightfully  brought  against  one  who  was 
answerable  to  the  jurisdiction  of  the  court  in  whi(3i  it  was  instituted,  and  in 
which  the  plaintiff  in  error  became  special  bail  for  the  defendant ;  and  therefore 
the  act  of  congress  did  not  apply  to  the  case.  Held,  that  the  act  of  congress 
being  general  in  its  terms,  extending  to  aU  suits  against  consuls,  it  applied  to 
this  suit. 

A  suit  on  a  recognisance  of  bail  is  an  original  proceeding.  A  scire  facias  upon  a 
judgment,  is  to  some  purposes  only  a  continuation  of  the  former  suit.  But  an 
action  of  debt  on  a  judgment  is  an  original  suit. 

An  action  of  debt  on  a  recognisance  of  baU  may  be  brought  in  a  different  court 
from  that  in  which  the  original  proceedings  were  commenced. 

ERROR  to  the  court  for  the  correction  of  errors  of  the  state  of 
New  York. 
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The  defendants  in  error,  Isaac  Packard  and  others^  instituted  a 
suit  in  the  supreme  court  of  judicature  of  the  state  of  New  York 
against  Isaac  Hill  and  Ralph  Haskins ;  and  at  August  term,  1824  of 
that  court,  Charles  A.  Davis,  the  plaintiff  in  error,  entered  into  a 
recognisance  as  special  bail  of  Isaac  Hill.  Judgment  having  been 
obtained  against  the  defendant,  Isaac  Hill,  in  that  suit,  the  plaintiffs 
in  the  same,  Isaac  Packard  and  others,  brought  an  action  of  debt  on 
the  recognisance  in  the  same  court,  against  Charles  A.  Davis,  as  bail, 
to  January  term,  1830. 

To  this  action  Mr.  Davis  appeared  by  attorney,  and  upon  several 
issues  of  fact  and  in  law  judgment  was  rendered  against  him,  at  May 
term  of  the  court,  for  four  thousand  five  hundred  and  thirty-eight 
dollars  and  twenty  cents  debt,  and  four  hundred  and  sixty-nine  dol- 
lars and  nine  cents  damages  and  costs.  Upon  this  judgment  Mr. 
Davis  prosecuted  a  writ  of  error  to  the  court  for  the  correction  of 
errors  for  the  state  of  New  York. 

In  the  court  for  the  correction  of  errors,  the  plaintiff  assigned  as 
error,  ^^  that  he,  the  said  Charles  A.  Davis,  at  the  time  of  the  com- 
mencement of  the  suit  of  the  said  Isaac  Packard,  Henry  Disdier  and 
William  Murphy  against  him  the  said  Charles  A.  Davis,  was,  and 
ever  since  hath  continued  to  be,  and  yet  is,  consul-general  of  his 
*2781  ™^J^y  ^®  ^^^  ^^  Saxony,  *in  the  United  States,  duly  ad- 
•l  mitted  and  approved  as  such  by  the  president  of  the  United 
States.  That  being  such,  he  ought  not,  according  to  the  constitution 
and  law  of  the  United  States,  to  have  been  impleaded  in  the  said 
supreme  court,  but  in  the  district  court  of  the  United  States  for  the 
southern  district  of  New  York,  or  in  some  other  district  court  of  the 
said  United  States;  and  tliat  the  said  supreme  court  had  not  jurisdic- 
tion, and  ought  not  to  have  taken  to  itself  the  cognisance  of  the  said 
cause :  therefore,  in  that  there  is  manifest  error.  And  this  he,  the 
said  Charles  A.  Davis,  is  ready  to  verify :  wherefore,  he  prays  that 
the  judgment  aforesaid,  for  the  error  aforesaid,  may  be  revoked, 
annulled,  and  altogether  held  for  nothing,  and  that  he  may  be  re- 
stored to  all  things  which  he  hath  lost  by  occasion  of  the  judgment 
aforesaid.'' 

To  this  assignment  of  errors  the  defendants  in  the  court  for  the 
correction  of  errors  filed  the  following  plea. 

^^  And  the  said  Isaac  Packard  and  others,  defendants  in  error,  be- 
fore the  president  of  the  senate,  senators,  and  chancellor  of  the  state 
of  New  York,  in  the  court  for  the  correction  of  errors,  at  the  city  hall 
of  the  city  of  New  York,  by  David  Dudley  Field,  their  attorney, 
come  and  say,  that  there  is  no  error  in  the  record  and  proceedings 
aforesaid,  nor  in  the  giving  of  the  judgment  aforesaid  ;  because  they 
say,  that  it  nowhere  appears  by  the  said  record,  proceedings  or  judg- 
ment, that  the  said  Charles  A.  Davis  ever  was  consul  of  the  king  of 
Saxony ;  and  they  pray  that  the  said  court  for  the  correction  of  errors 
may  proceed  to  examine  the  record  and  proceedings  aforesaid,  and 
the  matters  aforesaid  above  assigned  for  error,  and  that  the  judgment 
aforesaid  may  be  in  all  things  affirmed.  But  because  the  court  afore- 
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said  18  not  yet  advised  what  judgment  to  give  of  and  concerning  the 
premises,  a  day,  therefore,  is  given  to  the  said  parties  here,  whereso- 
ever, &c.,  to  hear  their  judgment  thereon,  for  that  the  said  court  is 
not  yet  advised  thereof." 

^'  Whereupon,  the  said  court  for  the  correction  of  errois,  after  hav- 
ing heard  die  counsel  for  both  parties,  and  diligently  examined  and 
fully  understood  the  causes  assigned  for  error,  and  inspected  the 
record  and  process  aforesaid,  did  order  and  adjudge,  that  the  judg- 
ment of  the  supreme  court  be  in  all  things  affirmed ;  that  the  plain- 
tiff take  nothing  by  his  writ,  and  that  ^the  defendants  go  r«2TQ 
without  day ;  that  the  defendants  in  error  recover  against  the  I- 
plaintiff  in  enor  their  double  costs  in  defending  the  writ  of  error  in 
this  cause  to  be  taxed,  and  also  interest  on  the  amount  recovered,  by 
way  of  damages,  and  that  the  record  be  remitted,  &c. 

^^  Therefore  it  is  considered  by  the  said  court  for  the  correction  of 
errors,  that  the  judgment  of  die  supreme  court  aforesaid,  be,  and  the 
same  is  hereby  in  all  things  affirmed.  It  is  further  considered  that 
the  said  defendants  in  error  recover  against  the  plaintiff  in  error  their 
double  costs,  according  to  the  statute  in  such  case  made  and  pro- 
vided, to  be  taxed  in  defending  the  writ  of  error  in  this  cause, 
and  also  interest  on  the  amount  recovered,  by  way  of  damages. 
And  hereupon,  the  record  aforesaid,  as  also  the  proceedings  afore- 
said in  this  same  court  for  the  correction  of  errors  in  the  premises 
had,  are  to  the  said  supreme  court,  wheresoever  the  same  may  be 
held,  remitted,  &c.'' 

Upon  this  judgment,  Mr.  Davis  brought  the  case  before  this  court 
by  a  writ  of  error. 

At  the  January  term,  1832,  the  counsel  for  the  defendants  in  the 
writ  of  error,  Mr.  R.  Sedgwick,  moved  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction.  Mr.  White  having  appeared  for  the  plaintiff 
in  error,  the  motion,  after  argument,  was  dismissed.  6  Peters' 
Reports,  41. 

The  case  now  came  on  for  argument  on  the  following  points 
presented  for  the  consideration  of  the  court,  by  Mr.  White,  for  the 
plaintiff  in  error. 

1.  The  plaintiff  in  error  being  a  foreign  consul,  the  supreme 
court  of  New  York  had  no  jurisdiction  of  the  case. 

2.  The  defect  of  the  jurisdiction  was  not  cured  by  appearing  and 
pleading  to  the  action. 

3.  The  court  for  the  correction  of  errors  in  New  York  erred  in  not 
receiving  the  plea  of  the  plaintiff  in  error,  and  in' giving  a  judgment 
against  him. 

4  The  judgment  of  the  court  for  the  correction  of  errors,  being 
the  highest  court  of  the  state,  and  against  the  rights,  privilege,  and 
exemption  claimed  by  a  consul,  ought  to  be  ^reversed  and  set  r^ofin 
aside ;  because  it  was  in  violation  of  the  constitution  and  laws  L 
of  tiie  United  States. 

Mr.  White  cited,  6  Peters,  46 ;  2  Laws  of  New  York,  166,  601 ; 
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1  Binney,  138 ;  6  Wheat.  668 ;  12  John.  493, 469 ;  4  Wash.  C.  C.  Rep. 
482 ;  3  Dall.  476 ;  9  East,  447 ;  2  Petere,  167 ;  3  Petere,  202,  207. 
To  show  that  the  action  of  debt  on  a  recognisance  of  bail  waa  an 
original  suit,  he  cited,  3  Petersdorf's  Abridg.  210;  3  Salk.  206;  4 
Term  Rep.  366 ;  2  Saunders,  71,  a. ;  Tidd's  PracU  1099 ;  2  Arch- 
hold's  Pract  86;  2  Maish.  232;  1  Dow.  and  RyL  126;  4  Eng. 
Com.  Law  Rep.  360;  16  Epg.  Com.  Law  Rep.  126;  18  Eng. 
Com.  Law  Rep.  212;  1  ChiUy'sRep.  713;  7  John*  318;  9  John. 
80 ;  12  John.  469;  13  John.  424  \ 

Mr.  R.  Sedgwick  submitted  to  the  court  a  printed  aigument  for 
the  defendants  in  error,  in  which  the  following  points  were  uiged  for 
the  consideration  of  the  court. 

1.  The  court  of  errors  had  not  jurisdiction  of  the  question  raised 
by  the  writ  of  error  to  this  court 

2.  No  decision  was  made  by  that  court  upon  any  question  men- 
tioned in  the  twenty-fifth  section  of  the  judiciary  act  Cited,  Tidd's 
Pract  1066,  1066;  3  Wend.  180;  2  Oowen,  60;  2  Wend,  146; 
4  Wend.  179;  6  Revisors'  Reports,  69. 

The  suit  below  having  been  on  a  recognisance  of  bail,  was  pro- 
perly  brought  in  the  supreme  court  Cited,  3  Maule  and  Sel.  386, 
386 ;  6  T.  R.  366;  1  Mason,  436 ;  3  Dall.  476. 

The  fecognisance  of  bail  is  the  commencement' of  the  proceedings 
in  regard  to  the  bail.  The  court  then  had  jurisdiction  over  the 
defendant,  it  not  appearing  that  he  was  then  consul ;  and  this  juris- 
diction could  not  be  taken  away  by  any  subsequent  appointment  of 
defendant  as  consul.     Cited,  4  Wash.  C.  C.  R.  482 ;  3  Dall.  476. 

The  defendant  below  should  have  pleaded  to  the  jurisdiction. 
Cited,  Bac  Ab.  Error  K.  6 ;  Hills  v.  Martin,  19  John.  33 ;  Mad. 
and  Geld.  376;  6  Wend.  329;  1  Peters,  498. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court 
iioQi  1  ^he  writ  of  error  in  this  case  brings  up  for  review,  a  judg- 
^  ment  recovered  against  the  plaintiff  in  error  in  the  court  for  the 
correction  of  errors,  in  the  state  of  New  York.  The  case  was  before 
this  court  at  the  last  term  (6  Peters,  41,)  on  a  motion  to  dismiss  the  writ 
of  error  for  want  of  jurisdiction.  This  court  sustained  its  jurisdiction 
under  the  twenty-fifth  section  of  the  judiciary  act,  on  the  ground  that 
the  decision  in  the  state  court  was  against  the  exemption  set  up  by  the 
plainlifT  in  error ;  viz. :  that  he  being  consul-general  of  the  king  of 
Saxony  in  the  United  States,  the  state  court  had  not  jurisdiction  of 
the  suit  against  him.  The  principal  difficulty  in  this  case  eeems  to 
grow  out  of  the  manner  in  which  the  exemption  set  up  by  the 
plaintiff  in  error,  was  brought  under  the  consideration  of  the  state 
court,  and  in  a  right  understanding  of  the  ground  on  which  the  court 
decided  against  it 

As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground 
a  state  court  can  claim  jurisdiction  of  civil  suits  against  foreign  con- 
suls.   By  the  constituuon*  the  judicial  power  of  the  United  States 
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extends  to  all  cases  afiecting  ambassadors,  and  other  public  ministera, 
and  consuls,  <fcc.  And  the  judiciary  act  of  17&I9  (2  Laws  U.  S.  sec. 
9)  gives  to  the  district  courts  of  the  United  States  exdusivdy  of  the 
courts  of  the  several  states^  jurisdiction  of  all  suits  against  consub 
and  vice-consuls,  except  for  certain  offences  mentioned  in  the  act 
The  record  sent  up  with  the  writ  of  error  in  this  case,  shows  that 
the  suit  was  commenced  in  the  supreme  court  of  the  state  of  New 
York;  and  that  the  plaintiff  in  error  did  not  plead  or  set  up  his  ex- 
emption in  that  court,  but  on  the  cause  being  carried  up  to  the  court 
for  correction  of  errors,  this  matter  was  assigned  for  error  in  fact ; 
notwithstanding  which  the  court  gave  judgment  against  the  plaintiff 
in  error. 

It  has  been  argued  here,  that  the  exemption  might  have  been  ex- 
cluded by  the  court  for  the  correction  of  errors,  on  the  ground  that  it 
was  waived  by  not  having  been  pleaded  in  the  supreme  court  It  is 
unnecessary  to  decide  definitively  whether,  if  such  had  been  the 
ground  on  which  the  judgment  of  the  state  court  rested,  it  would 
take  the  case  out  of  the  revising  power  of  this  court  under  the  twenty- 
fifth  section  of  the  judiciary  act ;  for  we  cannot  say,  judging  from 
the  record,  that  the  judgment  ^turned  on  this. point;  but,  on  r»2R2 
the  contrary,  we  think  Uie  record  does  not  warrant  any  such  '• 
conclusion. 

It  has  been  repeatedly  ruled  in  this  court,  that  we  ean  look  only 
to  the  record  to  ascertain  what  was  decided  in  the  court  below.  The 

Suestion  before  this  court  is,  whether  the  judgment  was  correct,  not 
le  ground  on  which  that  judgment  was  given.  And  it  is  the  judg* 
nient  of  the  court  of  errors,  and  not  of  the  supreme  court,  with  which 
we  have  to  deal. 

Loddng  then  to  the  record,  we  find  that  when  the  cause  went  up, 
upon  a  writ  of  error  from  the  supreme  court,  to  the  court  for  the  cor- 
rection of  errors,  it  was  assigned  as  error  in  fact,  that  Charles  A. 
Davis,  before  and  at  the  time  of  commencing  the  suit  against  him, 
was,  and  ever  since  has  continued  to  be,  and  yet  is,  consul-general 
of  his  majesty  the  king  of  Saxony,  in  the  United  States,  duly  ad-  f 
mitted  and  approved  as  such  by  the  president  of  the  United  States. 

The  record  shows  no  objection  to  the  time  and  place,  when  and  ^ 
where  this  matter  was  set  up,  to  show  that  the  supreme  court  of  New 
York  have  not  jurisdiction  of  the  case.  The  only  answer  to  this 
assignment  of  errors  is,  that  there  is  no  error  in  the  record  and  pro- 
ceedings aforesaid,  nor  in  the  giving  the  judgment  aforaEnid,  beoauae  ^ 
it  nowhere  appears  by  the  record^  proceedings  or  judgment,  that  the 
said  Charles  A.  Davis  ever  was  consul  of  the  king  of  Saxony. 

This  was  no  answer  to  the  assimment  of  errors.  It  was  not  meeting 
or  answering  the  matter  assigned  for  error.  It  is  not  alleged  in  the 
assignment  of  errors  that  is  does  appear,  by  the  proceedings  or  judg- 
ment in  the  supreme  court  of  New  York,  that  Charles  A.  Davis  was 
consul  of  the  king  of  Saxony.  « 

Matter  assigned  in  the  appellate  court,  as  error  in  fiict;  never  ap- 
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pears  upoo  the  record  of  the  inferior  court ;  if  it  did,  it  would  be  error 
m  law. 

Suppose  infancy  should  be  assigned  as  error  in  fact;  would  it  be 
any  answer  to  say,  that  it  nowhere  appeared  by  the  record,  that  the 
defendant  in  the  court  below  was  an  infant 

The  whole  doctrine  of  allowing  in  the  appellate  court  the  assign- 
ment of  error  in  fact,  grows  out  of  the  circumstance  that  such  maUer 
does  not  appear  on  the  record  of  the  inferior  court 
^3831  ^^  ^^^  answer  to  the  assignment  of  errore  prays  that  the 
^  *court  for  the  conection  of  errors  may  proceed  to  examine  the 
record  and  proceedings  aforesaid,  and  the  matters  (foresaid  above 
dssiffnedfor  error. 

Uiider  this  informal  state  of  the  pleadings  in  the  court  for  the  cor- 
rection of  errors,  how  is  this  court  to  view  the  record?  The  most 
reasonable  conclusion  is,  that  the  couit  disr^arded  matters  of  form, 
and  considered  the  answer  of  the  defendants  in  error  as  a  regular 
joinder  in  error.  And  this  conclusion  is  strengthened  when  we  look 
at  the  form  of  the  entry  of  judgment  ^^  Whereupon  the  said  court 
for  the  correction  of  errors,  after  having  heard  the  counsel  for  both 
parties,  and  diligently  examined  and  fully  understood  the  causes  as- 
signed/or error y^'  &c.,  aflSiras  the  judgment 

The  only  cause  assigned  for  error  was,  that  Cbaries  A.  Davis  was 
consul^eneral  of  the  Ung  of  Saxony ;  and  the  conclusion  must  ne- 
cessarily follow,  that  this  was  not,  in  the  opinion  of  the  court,  a  suf- 
ficient cause  for  reversing  the  judgment  If  it  had  been  intended  to 
say  it  was  not  error,  because  not  pleaded  in  the  court  below,  it  would 
probably  have  been  so  said.  Although  this  might  not  perhaps  have 
been  strictly  technical,  yet  as  the  court  gave  judgment  on  the  merits, 
and  4id  not  dismiss  the  writ  of  enor,-  it  is  reasonaUe  to  conclude, 
that  the  special  grounds  for  deciding  against  the  exemption  set  up  by 
the  plaintiff  in  error,  would  have  been  in  some  way  set  out  in  the 
aflSrroance  of  the  judgment 

If  any  doubt  or  difficulty  existed  with  respect  to  the  matters  of  fact 
set  up  in  the  assignment  of  errors,  the  court  for  the  <x>rrection  of  er- 
rois  was,  by  the  laws  of  New  York,  clothed  with  ample  powers  to 
ascertain  the  facts. 

The  statute  (2  Laws  N.  Y.  601)  declares,  <<  that  whenever  an  issue 

of  fact  diall  be  joined  upon  any  writ  of  error  returned  into  the  court 

for  the  correclion  of  error,  and  whenever  any  question  of  fact  shall 

arise  upon  any  motion  in  relation  to  such  writ  or  the  proceedings 

thereon ;  the  court  may  remit  the  record  to  the  supreme  court,  with 

directions  to  cause  an  issue  to  be  made  up  by  the  parties  to  try  such 

question'  of  fact,  at  the  proper  circuit  court  or  sittings ;  and  to  certify 

the  verdict  thereupon  to  the  court  for  the  correction  of  errors." 

*2841      ^^^  ^^^^  ^^"^  having  been>  directed,  we  must  necessarily 

J  conclude  that  no  question  of  foct  was  in  dispute ;  and  as  the 

I  record  contains  no  intimation  that  this  matter  was  not  set  up  in  proper 

time,  the  conclusion  would  seem  irredstible.  that  the  court  for  the 

correction  of  errors  considered  the  matter  itselfi  set  up  in  the  assign- 
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ineiit,  as  sufficient  to  revenue  the  judgment.  This  being  ^the  only 
question  decided  in  that  court,  is  the  only  question  to  be  reviewed 
here:  and  viewing  the  record  in  this  light,  we  cannot  but  consider 
the  judgment  of  the  state  court  in  direct  opposition  to  the  act  of  con- 
gress, which  '■  excludes  the  jurisdiction  of  the  state  courts  in  suits 
against  consuls. 

But  if  the  question  was  opsin  for  eonsidemtion  here,  whether  the 
privil^e  claimed  was  not  waived  by  omitting  to  plead  it  in  the  su- 
preme court,  we  should  incline  to  say  it  was  not;  If  this  was  to  be 
viewed  meindy  as  a  peisonal  privilege,  there  might  be  grounds  for 
such  a  conclusion,  but  it  cannot  be «o  considered.  It  is  the  privilege 
of  the  country  or  government  which  the  consul  represents.  This  is 
the  light  in  which  foreign  mmisiers  are  considered  oy  the  law  of  na- 
tions, and  our  oonstittttion  and  law  seem  to  put  consuls  on  the  same 
footing  in  this  respect. 

If  the  privilege  or  eircsnption  was  merely  personal,  it  can  hardly 
be  supposed  thai  it  would  have  been  thought  a  nnatter  sufficiently 
important  to  tequire  a  special  provision  in  the  constitution  and  laws 
of  the  United  States.  Higher  considerations  of  public  policy  doubt- 
less led  to  the  provision.  It  was  deemed  fit  and  proper  that  the  courts 
of  the  government,  with<  which  ^  rested  the  regulation  of  all  foreign 
intercourse,  should  have  cognisance  of  suits  against  the  representa- 
tives of  «uch  foreign  governments.  That  it  is  not  considered  a  per- 
sonal privilege  in  England,  is  evident  fromwhat  fell  from  lord  Ellen- 
borough  4n  the  case  of  Alarsball  v.  Critico,  d  East,  447^  It  was  a 
motion  to  discharge  the  defendant  frcMii  arrest  on  common  bail  on  the 
ground  of  his  privilege  under  the  statute  7  Ann,  ch.  12,  as  being  con- 
sul-general from  the  Porte.  Lord  Ellenborough  said,  this  is  not  a  pri- 
vilege of  the  person,  but  of  the  state  he  represents;  and  the  defend- 
ant having  been  divested  of  the  character  *in  which  he  r#2S5 
claims  that  piivilege,  there  is  no  reason  why  he  should  not  be  *- 
subject  to  process  as  other  persons,  and  the  motion  wasdenied  on 
this  grouna. 

Nor  is  the  omission  to  plead  the  privilege  deemed  a  waiver  in 
England,  as  is  clearly  to  be  inferred  from  cases  where  application  has 
been  made  to  discharge  the  party  from  executiony  on  the  ground  of 
privilege  under  the  statute  of  Ann,  which  is  considered  merely  as 
declaratory  of  the  law  of  nations ;  and  no  objecfion  appears  to  have 
been  made,  that  the  privilege  was  not  pleaded.    3  Burr.  1478, 1676. 

It  may  not  be  amiss  barely  to  notice  another  aigument  which  has 
been  pressed  upon  the  court  by  the  counsel  for  the  defendants  in 
error,  although  we  think  it  does  not  properly  arise  upon  this  record. 

It  is  said  the  act  of  congress  does  not  apply  to  this  case,  because, 
being  an  action  upon  a  recognisance  of  bail,  it  is  not  an  original  pro-  * 
ceeding,  but  the  continuation  of  a  suit  rightfully  commenced  in  a 
state  court. 

The  act  of  congress  is  general,  extending  to  all  suits  against  con- 
suls ;  and  it  is  a  little  difficult  to  maintain  the  proposition,  that  an 
action  of  debt  upon  recognisance  of  bail  is  not  a  suit 
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But  we  apprehend  the  prapoeition  is  not  well  founded ;  that  it  i9 
not,  in  legal  understanding,  an  original  proceeding.    . 

It  is  laid  down  in  the  books,  that  a  scire  facias  upon  a  recognis* 
ance  of  bail  is  an  original  proceeding ;  and  if  so,  an  action  of  debt 
upon  the  recognisance  is  clearly  so.  A  scire  facias  upon  a  judg- 
ment is,  to  some  purposes,  only  a  continuation  of  the  former  suit; 
but  an  action  of  debt  on  a  judgment  is  an  original  suit 

It  is  aigued,  that  debt  on  recognisance  of  bail,  is  a  continuation  of 
the  original  suit,  because,  as  a  general  rule,  the  action  must  be 
brought  in  th^  same  oourt  Although  this  is  the  general  rule,  be- 
cause that  court  is  supposed  to  be  more  competent  to  relieve  the  bail 
when  entitled  to  relief,  yet,  whenever  from  any  cause  the  action 
cannot  be  brought  in  the  same  court,  the  plaintiff  is  never  deprived 
of  his  remedy,  but  allowed  to  bring  his  action  in  a  different  court,  as 
where  the  bau  moves  out  of  the  junsdiction  of  the  court.  This  is  the 
settled  rule  in  the  state  of  New  Y  oik ;  and  it  is  surely  a  good  reason 
*2861  ^^^  ^bringing  the  suit  in  another  court,  when  the  law  expressly 
-'  forbids  it  to  be  brought  in  the  same  court  where  the  original 
action  was  brought  2  Wil.  Saund.  71, a;  Tidd's  Practice,  1099, 
6th  ed.;  2  Arcbb.  Prac.  86,  book  3,  ch.  3;  7  Johns.  318;  9  Johns. 
80;  12  Johns.  469;  13  Johns.  424;  1  Chit  Rep.  713;  18  Com- 
mon Law  Rep.  212,  n.  a. 

But  the  reversal  of  the  judgment  in  this  case  is  put  on  the  ground 
that  firom  the  record  we  are  left  to  conclude,  that  the  court  for  the 
correction  of  errors  decided  that  the  character  ctf  consul-general  of  the 
king  of  Saxony,  did  not  exempt  the  plaintiff  in  error  from  being  sued 
la  £e  state  court 

Judgment  reversed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  court  for  the  trial  of  impeachments  and  correction  of  errors 
for  the  state  of  New  York,  and  was  aigued  by  counsel :  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court,  diat  the  plaintiff  in  error 
being  consul-general  of  the  king  of  Saxony,  exempted  him  from 
being  sued. 
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V^ether  certain  &ct8  in  reference  to  an  allesed  notice  to  the  endorser,  and  demand 
of  i^yment  of  a  promissory  note  by  the  arawer,  amounted  to  a  waiver  of  the 
objection  to  the  want  of  demand  and  notice,  is  a  question  of  fact,  and  not  matter 
of  law  for  the  consideration  of  the  jury. 

The  court  are  entirely  satisfied  with  their  former  decision  in  the  case  of  the  Union 
Bank  of  Georgetown  t.  Magruder,  3  Peters'  Rep.  87. 

ERROR  to  tbe  circuit  court  of  the  United  States  for  the  county  of 
Washington,  in  the  district  of  Columbia. 
The  case  is  fully  stated  in  the  opinion  of  the  court 

For  tbe  plaintiffs  in  error,  Mr.  Key  cited,  Wynn  v.  Thornton,  12 
Wheat.  183;  Lonsdale  v.  Brown,  4  Wash.  C.  G.  R.  149;  4  Dall. 
109;  3  Peters,  187;  7  East,  231;  Chitty  on  Bills,  234,202,211, 
236;  1  Esp.  Rep.  303;  16  East,  222;  2  Greenleafs  Rep.  207. 

Mr.  Coxe,  for  the  defendant  in  error,  cited,  1  Dane's  Abridg.  118; 
Bell  V.  Monison,  1  Peters,  360;  12  Wheat  186;  2  T.  R.  713;  3 
Bibb,  102;  I  Saundere  on  Plead,  and  Ev.  117, 118,  119, 141 ;  3 
T.  R.  636. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  court 

This  cause  was  formerly  before  the  court  upon  a  writ  of  error  to 
the  circuit  court  of  the  di^rict  of  Columbia,  sitting  for  the  county  of 
Washington.  The  judgment  then  rendered  was  reversed  (Magruder 
V.  Union  Bank  of  Georgetown,  3  Peters'  Rep.  87;)  and  a  venire 
facias  de  novo  awarded;  upon  which  a  new  trial  having  been  had, 
tbe  cause  is  again  before  us  upon  a  bill  of  exceptions  tcScen  by  the 
plaintiffs  at  the  last  trial. 

The  action  is  brought  by  the  plaintiffs,  as  endorsers,  to  recover  the 
contents  of  a  promissory  note  made  on  the  8th  of  November,  1817, 
by  George  Magruder,  deceased,  whereby  he  promised,  seven  years  ' 
after  date,  to  pay  to  Geoige  B.  Magruder,  the  defendant,  six  hundred 
and  forty-three  dollars  and  twenty-one  cents,  with  interest,  for  value 
received,  and  which  was  endorsed  before  it  became  due  by  the  de- 
fendant to  the  plaintiffs. 

^here  aro  several  counts  in  the  declaration.  The  first  is  r^oRQ 
founded  on  the  liability  of  the  defendant  as  endorser,  and  ^ 
avers  that  the  maker  of  the  note  died  before  tbe  note  became  due, 
and  the  defendant  took  administration  on  his  estate ;  and  after  the 
note  became  due,  to  wit,  on  tbe  lltb  day  of  November,  1824,  due 
demand  of  payment  was  made  of  tbe  defendant  as  administrator,  who 
reftised  to  pay  the  same,  and,  having  due  notice,  became  liable  to 
pay  the  same.  The  second  count  dl^es,  diat  when  the  note  be- 
came due,  the  same  not  having  been  demanded  of  tbe  maker,  nor 
protested  for  non-payment,  and  notice  not  having  been  given  to  the 
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defendant  (the  defendant  being  before,  and  when  the  same  becaroe 
due,  the  administrator  of  the  maker,)  and  the  defendant,  well  know- 
ing that  the  same  had  not  been  paid,  afterwards,  on  the  15th  of 
November,  1824,  in  consideration  thereof,  and  in  further  considera- 
tion that  the  plaintiffs  would  not  bring  suit  on  the  note  against  him 
as  endorser,  but  would  give  time  to  him  for  the  payment  thereof  (not 
saying  for  what  time,  or  for  a  reasonable  dme,)  the  defendant  promised 
that  he  would  ultimately,  and  in  a  reasonable  time,  pay  the  same  to 
ttieplaintiffs.    Then  follow  the  common  mooey  counts. 

The  bill  of  exceptions  is  in  the  following  words : 

-<  In  the  trial  of  this  cause  the  plaintiffs,  to  support  the  issues  on 
their  part,  offered  a  competent  witness,  Alexander  Ray,  who  proved, 
that  two  or  three  days  after  the  note  fell  due,  be  had  a  conversation 
with  defendant,  asked  him  if  he  could  arrange  the  note ;  that  if  he 
did  not,  probably  the  officers  of  the  bank  would  be  blamed ;  he  said 
no  officer  should  lose  any  thing  by  bim,  and  that  there  was  some 

Soperty  on  Cherry  street,  which  witness  understood  that  George 
agruder  in  his  lifetime  owned :  that  be  would  repair  it,  and  that  it 
would  become  valuable.  Mr.  Thompson  had  had  a  previous  con* 
versation  with  him ;  the  defendant  bad  not  been  informed  by  me 
that  the  note  was  over  due,  and  not  demanded.  Also  James  Thomp* 
son,  who  proved  that  as  soon  as  it  was  discovered  that  the  note  was 
over,  he  and  the  cashier  conversed  about  it;  and  about  three  or  four 
days  after  it  was  over  due,  he  determined  to  call  on  defendant,  and 
iiooQ-i  request  him  to  arrange  it,  and  state  ^the  circumstances  attend- 
^  ing  the  note;  that  he  then  called  on  defendant,  and  found 
him  from  home ;  left  word  he  wanted  him,  and  a  day  or  two  after 
defendant  called  at  bank ;  he  went  aside  with  him,  told  him  the  cir- 
cumstances attending  the  neglect  in  relation  io  the  note,  and  re- 
quested him  to  take  time  and  determine  what  he  would  do  as  to 
arranging  the  note ;  telling  him  that  he  did  not  wish  defendant  to  say 
a  word  to  him  to  commit  himself,  but  to  consider  whether,  if  he  did 
not  arrange  it,  the  bank  might  not  do  him  a  greater  injury  than  the 
amount  of  the  note :  that  some  time  after  this  conversation,  he  had 
another  with  defendant;  that  the  defendant  asked  him,  if  the  debt 
was  lost,  whose  loss  would  it  be ;  would  it  fall  on  any  of  the  officers 
of  the  bank  ?  Witness  replied  that  he  did  not  know  how  that  would 
be,  that  he  could  not  answer  that  question ;  that  the  bank  would, 
perhaps,  look  to  the  officers ;  and  the  defendant  then  said,  no  c^cer 
of  the  Union  Bank  should  lose  any  thing  by  him :  that  he  afterwards 
had  another  conversation  with  d^endant  in  Mr.  Wharton's  store; 
that  defendant  said  ^^  he  meant  to  pay  the  note,  but  would  lake  his 
own  time  for  it;  that  he  would  not  put  himself  in  the  power  of  the 
bank.''  He  thinks  this  last  conversation  was  about  tnree  or  four 
room  hs  after  the  note  fell  d  ue.  That  just  before  the  suit  was  brought, 
Uie  witness  was  desired  by  the  president  of  the  bank,  to  call  on  the 
defendant,  and  know  what  he  meant  to  do  with  the  note;  that  he 
did  so,  and  that  defendant  then  said,  "  I  will  pay  that  note  now,  if 
'he  bank  will  take  the  house  on  Cherry  street  for  what  it  cost  me»" 
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Witness  reported  the  answer  to  the  president,  who  said  the  bank  did 
not  want  the  house,  and  shortly  afterwards  suit  was  brought.  Plain- 
tiffs further  proved  that  the  defendant,  when  the  note  feU  due,  and 
before,  was  administrator  of  the  drawer  of  the  note,  Geoige  Mii^uder: 
who  had  died  before  the  note  fell  due,  and  who,  it  is  dso  admitted, 
was  insolvent. 

^^  Whereupon,  the  [daintiffs,  on  the  aforegoing  evidence,  prayed  the 
court  to  instruct  the  jury  as  follows : 

^*  That  if  the  jury  believe  the  defendant  held  the  above  convene- 
tion  as  stirted  by  the  wimesses,  such  con  venations  amount  to  a  waioer 
o^  the  obfeetbm  of  the  want  of  demand  and  notice ;  and  the  defendani 
%s  liable  on  the  noie^  if  the  jury  should  '^believe  that  the  r^ogo 
defendant  made  the  acknowledgements  and  declarations  ■* 
stated  in  the  con  venations  in  reference  to  the  claim  of  the  bank  upon 
him  as  endorser  of  the  note ;  which  the  court  refused. 

"  And  the  plaintiffs  then  prayed  the  court  to  instruct  the  jury  as 
follows : 

^^  That  if  the  jury  believe,  from  the  evidence  aforesaid,  that  the 
defendant,  aAer  knowing  of  his  discharge  from  liability  as  endorser  of 
the  said  note,  by  the  neglect  to  demand  and  give  notice,  said,  that 
he  meant  to  pay  the  note,  but  should  take  his  own  time  for  it,  and 
would  not  put  himself  in  the  power  of  the  bank,  and  that  the  bank 
forbore  bringing  suit,  from  the  time  of  said  conversation,  about  three 
or  four  months  after  the  note  fell  due,  until  the  date  of  the  writ  issued 
in  this  cause,  then  the  plaintiffs  are  entitled  to  recover  on  the  second 
count  of  the  declaration,  which  also  the  court  refused  to  give ;  to 
which  refusal  to  give  the  said  instructions,  the  plaintiffs  excepted." 

The  question  is,  whether  these  instructions  thus  propounded  were 
rightly  refused  by  the  court.  And  we  are  of  opinion,  that  they  were. 
The  fint  requests  the  court  to  instruct  the  jury  upon  a  mere  matter 
of  fact,  deducible  from  the  evidence ;  and  which  it  was  the  proper 
province  of  the  jury  to  decide.  It  asks  the  court  to  declare,  that  the 
conversations  stated  (sufficiently  loose  and  indeterminate  in  them- 
selves), amounted  to  a  waiver  of  the  objection  of  the  want  of  de- 
mand and  notice.  Whether  these  did  amount  to  such  a  waiver,  was 
not  matter  of  law,  but  of  fact;  and  the  sufficiency  of  the  proof  for 
this  purpose  was  for  the  consideration  of  the  jury. 

The  second  instruction  is  open  to  the  same  obiection.  It  calU 
upon  the  court  to  decide  upon  the  sufficiency  of  the  proof,  to  esta- 
bli8h,that  there  was  a  forbearance  by  the  plaintiffs  to  sue  the  defendant 
upon  the  note,  and  of  the  promise  of  the  defendant  in  consideration 
of  the  forbearance,  to  pay  tne  same.  That  was  the  very  matter  upon 
which  the  jury  were  to  respond,  as  matter  of  fact.  It  is  also  open  to 
the  additional  objection,  that  it  asks  the  court  to  decide  this  point,  not 
upon  the  whole  evidence,  but  upon  a  single  sentence  of  the  conver- 
sations stated,  without  the  slightest  reference  to  the  manner  in  which 
*the  meaning  and  effect  of  that  sentence  was,  or  might  be,  r^ooi 
controlled  by  the  other  points  of  the  conversations,  or  the  at-  I- 
tendant  circumstances.    In  either  view  it  was  properly  refused. 
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The  court  have  also  been  called  upon  to  review  their  former  de- 
cision in  this  case.  (3  Peters'  Rep.  87.)  To  this  it  might  be  a  suf- 
ficient answer  to  say,  that  no  case  is  made  out  upon  the  record,  call- 
ing for  such  a  review ;  and  if  it  were,  we  are  entirely  satisfied  with 
that  decision. 
The  judgment  of  the  circuit  court  is  therefore  afiSrmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Columbia, 
holden  in  and  for  the  county  of  Washington,  and  was  aigued  by 
counsel :  on  consideration  whereof,  it  is  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  circuit  in  this  cause  l:^,  and  the 
same  is  hereby  afiSrmed  with  costs. 
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♦Joseph  Shaw,  plaintiff  in  error,  v.  Joseph  Cooper. 

Action  for  an  alleged  violation  of  a  patent  for  an  improyement  in  guns  and 
fire  anns. 

The  letters  patent  were  obtained  in  1822;  and  in  1829.  the  patentee  having  sur- 
rendered the  same  for  an  alleged  defect  in  the  specification,  obtained  another 
patent.  This  second  patent  is  to  be  considered  as  having  relation  to  the  ema- 
nation of  the  patent  of  1822 ;  and  not  as  having  been  issued  on  an  original 
application. 

The  holder  of  a  defective  patent  may  surrender  it  to  the  department  of  state,  and 
obtain  a  new  one,  which  shall  have  relation  to  the  emanation  of  the  first. 

The  case  of  Grant  and  others  v.  Raymond,  6  Peters,  220,  cited  and  affirmed. 

A  second  patent  granted  on  the  surrender  of  a  prior  one  being  a  continuation  of 
the  first^  the  rights  of  a  patentee  must  be  ascertained  by  the  law  under  which 
the  origmal  application  was  made. 

By  the  provisions  of  the  act  of  oongress  of  17th  April,  1800,  citizens  and  aliens,  as 
to  patent  rights,  axe  placed  substantially  upon  the  same  ground.  In  either  case, 
if  the  invention  was  known  or  used  by  the  public  before  it  was  patented,  the 
patent  is  void.    In  both  cases,  the  right  must  be  tested  by  the  same  rule. 

miat  use  by  the  public,  before  the  application  is  made  for  a  patent,  shall  make 
void  the  right  of  a  patentee. 

From  an  examination  of  the  various  provisions  of  the  acts  of  congress  relative  to 
patents  for  useful  inventions,  it  clearly  appears  that  it  was  the  intention  of  the 
legislature,  by  a  compliance  with  the  requisites  of  the  law^  to  vest  the  exclusive 
right  in  the  inventor  only ;  and  that,  on  condition  that  his  invention  was  neither 
known  nor  used  by  the  public,  before  his  application  for  a  patent.  If  such  use 
or  knowledge  shall  be  proved  to  have  existed  prior  to  the  application  for  the 
patent,  the  act  of  1703  declares  the  patent  void;  and  the  riffht  of  an  alien  is 
vacated  in  the  same  manner,  by  provinff  a  foreign  use  or  knowledge  of  his 
invention.  That  knowledge  or  use  which  would  be  fatal  to  the  patent  right  of 
a  citizen,  would  be  equally  so  to  the  right  of  an  alien. 

The  knowledge  or  use  spoken  of  in  the  act  of  congress  of  1793,  could  have 
referred  to  the  public  only ;  for  the  provision  would  be  nugatory  if  it  were 
applied  to  the  inventor  himself.  He  must  necessarily  have  a  perfect  knowledge 
of  the  thing  invented,  and  of  its  use,  before  he  can  describe  it,  as  by  law  he  is 
required  to  do  preparatory  to  the  emanation  of  a  patent. 

There  may  be  cases  in  which  a  knowledge  of  the  invention  maybe  surreptitiously 
obtained  and  communicated  to  the  public,  that  do  not  affect  the  right  of  the 
inventor.  Under  such  circumstances,  no  presumption  can  arise  in  fiivour  of  an 
abandonment  of  the  rif^ht  to  the  public  by  the  inventor :  though  an  acquiescence 
on  his  part  will  lay  the  foundation  for  *suoh  a  presumption.  It  is  un-  ri|^o 
doubtecUy  just  that  every  discoverer  should  realize  the  benefits  resulting  *- 
from  his  discovery,  for  the  period  contemplated  by  law.  But  those  can  only  be 
reserved  by  a  substantial  compliance  with  every  lecal  requisite.  This  exclusive 
riffbt  does  not  rest  alone  on  his  discovery,  but  abo  upon  the  lesal  sanctions 
wBdch  have  been  given  to  it,  and  the  forms  or  law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  may  have  been  communicated  to  the 
public  before  a  patent  is  obtained,  any  acquiescence  in  the  public  use  by  the 
inventor  will  be  an  abandonment  of  the  risht.  If  the  right  were  asserted  by 
him  who  fraudulently  obtained  it,  perhaps  no  lapse  of  time  could  give  it  validity. 
But  the  public  stand  in  an  entirely  different  relation  to  the  inventor.  His  ri^ht 
would  be  secured  by  giving  pubUc  notice  that  he  was  the  inventor  of  the  thing 
used,  and  that  he  sho^  applf  for  a  patent 

The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention,  can  in  no  case 
be  presumed  where  he  has  no  knowledge  of  such  use.  But  this  knowledge  may 
be  presumed firom  the  circumstances  oithe  case.  This  will  in  general  be  a  &ct 
for  a  jury;  andif  the  inventor  do  not,  immediately  after  this  notice,  assert  his 


right,  it  is  such  evidence  of  acquiescence  in  the  public  use.  as  for  ever  after- 
wards to  prevent  him  firom  asserting  it.    After  his  right  shall  be  perfected  by  a 

'      ;he  public. 
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A  strict  conBtrnction  of  the  act  of  congress,  as  it  regards  the  public  use  of  aa 
invention  before  it  is  patented,  is  not  only  required  by  its  letter  and  spirit,  but 
also  by  sound  policy. 

The  question  of  abandonment  to  the  public,  does  not  depend  on  the  intention  of 
the  inventor.  Whatever  may  be  the  intention,  if  he  suffers  his  invention  to  go 
into  public  use,  through  any  means  whatsoever,  without  an  immediate  assertion 
of  his  right,  he  is  not  entitled  to  a  patent;  nor  will  a  patent  obtained  under  such 
circtunstanoes  protect  his  right. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  southern 

district  of  New  York. 

At  the  October  term,  1829,  of  the  circuit  court  for  the  southern 
district  of  New  York,  the  plaintiff  in  error,  Joseph  Shaw,  instituted 
an  action  against  the  defendant,  Joseph  Cooper,  for  an  alleged  viola* 
tion  of  a  patent  granted  to  him  by  the  United  States,  dated  the  7th 
of  May,  1829,  for  "  a  new  and  useful  improvement  in  guns  and  fire 
arms,  which  improvement  consisted  in  a  priming  head  and  case  ap- 
plied to  arms  and  fire  arms,  for  the  purpose  of  priming  and  giving 
them  fire  by  tlie  means  or  use  of  percussion,  fulminating,  or  detonat- 
ing powder ;''  by  which  patent  the  plaintiff  alleged  tluit  there  was 
granted  to  him,  &c.,  for  the  term  of  fourteen  years  from  the  19th  of 
02941  June,  *1822,  the  exclusive  tight  to  the  said  invention,  and  by 
^  virtue  of  which  he  became  entitled  to  the  same  for  the  rest 
due  of  the  term  unexpired  on  the  7th  day  of  May,  1829.  The  de- 
claration averred  that  the  defendant  had  violated  the  patent  right  of 
the  plaintiff,  on  the  1st  day  of  August,  1829 ;  and  afterwards  between 
that  day  and  the  institution  of  the  suit. 

The  defendant  pleaded  not  guilty,  and  gave  the  following  notice 
of  the  matters  of  defence.    . 

''Please  to  take  notice,  that  on  the  trial  of  the  c^ve  cause,  the 
above  named  Joseph  Cooper  will,  under  the  plea  of  the  general  issue 
aforesaid,  insist  upon,  and  give  in  evidence,  that  the  pretended  new 
and  useful  improvement  in  guns  and  fire  arms,  mentioned  and  re- 
fened  to  in  the  sevend  counts  of  the  said  Joshua  Shaw's  declaration, 
was  not  originally  discovered  or  invented  by  the  said  Joshua  Shaw ; 
also,  that  the  said  pretended  new  and  useful  improvement,  or  the  ma- 
terial or  essential  parts  or  portions  thereof,  or  some  or  none  of  them, 
had  been  known  and  used  in  thiscounuy,  viz :  in  the  city  of  New 
York,  and  in  the  city  of  Philadelphia,  and  in  sundry  other  places  in 
the  United  States,  and  in  England,  and  in  France,  and  in  other  fo- 
reign countries,  before  the  said  Joshua  Shaw's  application  for  a  pa- 
tent, as  set  forth  in  his  said  declaration ;  and  also,  before  the  alleged 
invention  or  supposed  discovery  thereof  by  the  said  Joshua  Shaw. 

''And  further,  that  the  said  alleged  new  and  useful  improvement, 
or  the  material  or  essential  parts  or  portions  thereof,  or  some  or  one 
of  them,  or  the  principle  thereof,  was  the  invention  or  discovery  of  a 
gunmaker,  or  of  some  other  person,  residing  in  England.  And  fur- 
ther, that  the  said  patent  was  void,  because  in  and  by  the  specifica- 
tion or  description  therein  referred  to,  no  distinction  or  discrimination 
is  made  between  the  parts  and  poftions  previously  known  end  used 
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as  aforesaid,  and  any  parts  or  portions  of  which  the  said  Joshua  Shatv 
may  be  the  inrentor  or  discoverer :  the  said  Joseph  Cooper  at  the 
same  time  protesting  that  he,  the  said  Joshua  Shaw,  has  not  been  the 
inventor  or  discoverer  of  any  part  or  portion  of  the  said  alleged  im- 
provement. 

^'  And  further,  that  the  said  patent  is  void,  because  the  said  speci- 
fication or  description  does  not  describe  the  improvement  *of  ^#295 
which  the  said  Joshua  Shaw  claims  to  be  the  inventor  or  dis-  I- 
coverer,  in  sach  full,  clear,  and  exact  terms,  as  to  distinguish  the 
same  from,  all  other  things  before  known,  nor  so  as  to  enable  a  person 
skilled  in  the  art  or  science  of  which  it  is  a  branch,  or  widi  which  it 
is  most  nearly  eonnected,  to  make  and  use  the  same.  And  further, 
that  the  said  patent  is  void,  because  it  was  not  granted,  issued  or  ob- 
tained, according  to  law.  And  further,  that  the  said  patent  is  void, 
because  it  was  surreptitiously  obtained  by  the  said  Joshua  Shaw." 

The  cause  was  tried  in  January,  1833^  and  a  verdict  and*  judgment 
givea  for.  the  defendant    The  plaintiff  prosecuted  this  writ  of  error. 

The  following  bill  of  exceptions  was  tendered  by  the  counsel  for 
the  plaintiff,  and  sealed  by  the  court. 

^'  The  plaintiff,  to  maintain  Aie  issue  on  his  grant,  gave  in  evi- 
dence the  lettera  patent  of  the  United  States  of  America,  as  set  forth 
in  the  d^aiation  of  the  said  plaintiff,  issued  on  the  7th  day  of  May, 
1829 ;  and  also  that  the  improvement  for  which  the  said  letters  ^tent 
were  granted,  was  invented  or  discovered  by  the  said  plaintiff  m  the 
year  1813  or  1814,  and  that  the  defendant  had  sold  instruments 
which  were  infringements  of  the  said  letters  patent  And  thereupon 
the  said  defendant,  to  maintain  the  said  issue  above  joined  On  his 
part,  then  and  there  proved  by  the  testimony  of  one  witness,  that  he 
had  used  the  said  improvement  in  England,  and  had  purchased  a 
gun  of  the  kind  there,  and  had  seen  others  use  the  said  improve- 
ment, and  had  seen  guns  of  the  kind  in  the  duke  of  York's  armory 
in  1819:  and  also  proved  by  the  testimony  of  five  other  witnesses, 
that,  in  1820  and  1821,  they  worked  in  England  at  the  business  of 
making  and  repairing  guns,  and  that  the  said  improvement  was  ge- 
nerally used  in  England  in  those  years,  but  that  tney  never  had  seen 
guns  of  the  kind  prior  to  those  years :  and  also  proved  that,  in  1821, 
it  was  known  and  used  in  Prance,  and  also  that  the  said  improve- 
ment was  generally  known  and  used  in  the  United  States  of  America 
after  the  19th  day  of  June,  1822.  Whereupon  the  said  plaintiff, 
further  to  maintain  the  said  issue  on  his  part,  then  and  there  gave  in 
evidence,  that  the  said  plaintiff,  not  bemg  a  worker  in  iron  in  1813 
or  1814,  employed  his  brother,  ^in  England,  under  strict  in-  r#295 
junctions  of  secrecy  to  execute  or  fabricate  the  said  improve-  ^ 
ment  for  the  purpose  of  the  said  plaintiff's  making  experiments. 
And  that  the  said  plaintiff,  afterwards,  in  1817,  left  England,  and 
came  to  reside  in  the  United  States  of  America ;  and  that,  after  the 
departure  of  the  said  plaintiff  from  England,  viz. :  in  1817  or  1818, 
his  said  brother  divulged  the  said  secret  for  a  certain  reward  to  an 
eminent  gun  maker  in  London  :  that  the  plaintiff  on  his  arrival  in 
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this  country,  in  1817,  disclosed  his  said  improvemeDt  to  a  gunmaker, 
whom  he  consulted  as  to  obtaining  a  patent  for  the  same,  and  whom 
he -wished  to  engage  to  join  and  assist  him.  That  the  plaintiff  made 
said  disclosures  under  injunctions  of  secrecy,  claiming  the  improve- 
ment as  his  own,  and  declaring  that  he  should  patent  it.  That  the 
said  plaintiff  treated  his  invention  as  a  secret  after  his  arrival  in  this 
country,  oAen  declaring  that  he  should  patent  it ;  and  that  he  as- 
signed as  a  reason  for  delaying  to  patent  it,  that  it  was  not  so  perfect 
as  he  wished  to  make  it  before  he  intjxxluced  it  into  public  use:  and 
that  he  did  make  alterations  in  his  invention  up  to  about  the  date  of 
his  patent,  which  some  witnesses  considered  as  improvements,  and 
others  did  not.  That,  in  this  country,  the  said  invention  was  never 
known  nor  used  prior  to  the  said  19tb  day  of  June,  18^ :  that,  on 
that  day,  letters  patent  were  issued  to  the  said  idaintiff,  being  then  an 
alien,  for  his  said  invention ;  and  that  the  said  plaintiff  immediately 
brought  the  said  invention  into  public  use  under  the  said  letters  patent. 
That  afterwards,  and  after  suits  had  been  brought  for  violation  of  the 
said  letters  patent,  the  said  plaintiff  was  advised  to  surrender  them  on 
account  of  the  specification  being  defective,  and  that  he  did  accord- 
ingly, on  the  7th  day  of  May,  1829,  surrender  the  same  into  the  de- 
partment of  the  secretary  of  state  of  the  United  States  of  America ; 
and  that,  thereupon,  the  lettera  patent  first  above  mentioned  were  is- 
sued to  the  said  plaintiff.  And  the  said  plaintiff  also  nve  in  evi- 
dence that,  prior  to  the  said  19th  day  of  June,  1822,  the  nrincipal 
importers  of  guns  from  England,  in  New  York  and  Philadelphia,  at 
the  latter  of  which  cities  the  plaintiff  resided,  had  never  heard  any 
thing  of  the  said  invention,  or  that  the  same  was  known  or  used  in 
mKm  England ;  and  that  no  guns  of  the  kind  were  imported  ^into 
•I  this  country  until  in  the  yeare  1824  or  1826.  And  that  letters 
patent  were  granted  in  England  on  the  11th  day  of  April,  1807,  to 
one  Alexander  J.  Forsyth,  for  a  method  of  discharging  or  |^ving  fire 
to  artillery,  and  all  other  fire  arms ;  which  method  be  descnbes  in  bis 
specification  as  consisting  in  ^  the  use  or  application  as  a  priming,  in 
any  mode,  of  some  or  one  of  those  chemical  compounds  which  are 
so  easily  inflammable  as  to  be  capable  of  taking  fire  and  exploding 
without  any  actual  fire  being  applied  thereto,  aod  merely  by  a  blow, 
or  by  any  sudden  or  stjonff  pressure  or  friction  given  or  applied  thereto, 
without  extraordinary  vicdence ;  that  is  to  say,  some  one  of  the  com- 
pounds of  combustible  matter,  such  as  sulphur  or  sulphur  and  char- 
coal, with  an  oxmuriatic  salt ;  for  examjue,  the  salt  formed  of  de- 
phlogisticated  marine  acid  and  potash  (or  potasse),  which  salt  is  other- 
wise called  oxmuriate  of  potash  ;  or  such  of  the  fulminating  metallic 
compounds  as  may  be  used  with  safety ;  for  example,  fiuminating 
mercury,  or  of  common  gunpowder,  mixed  in  due  quantity  with  any 
of  the  above  mentioned  substances,  or  with  any  oxmuriatic  salt  as 
aforesaid,  or  of  suitable  mixtures  of  any  of  the  before  mentioned 
compounds ;'  and  that  the  said  letters  patent  continued  in  force  for 
the  period  of  fourteen  years  from  and  after  granting  of  the  same. 
(It  is  understood  that  the  patent  and  specification  of  Forqrth,  may  be 
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at  any  time  referred  to  on  the  ai^ument  for  correction  or  explanation 
of  the  bill  of  exceptions.)  And  (hereupon  the  defendant,  further  to 
maintain  the  said  issue  on  his  part,  gave  in  evidence  a  certain  letter 
from  the  plaintiff  to  the  defendant,  dated  in  December,  1824,  from 
which  the  following  is  an  extract :  '  some  time  since  I  stated  that  I 
had  employed  counsel  respecting  regular  prosecutions  for  any  tres- 
passes against  my  rights  to  the  patent :  I  have  at  length  obtained  the 
opinions  of  Mr.  Sergeant  of  this  city,  together  with  others  eminent 
in  law,  and  that  is,  that  I  ought  (with  a  view  to  insure  success)  to 
visit  England,  and  procure  the  affidavits  of  Manton  and  others  to 
whom  I  made  my  invention  known,  and  also  of  the  person  whom  I 
employed  to  make  the  lock  at  the  time  of  invention ;  for  it  bjjipesits 
very  essential  that  I  should  also  prove  that  I  did  actually  reduce  the 
principle  to  practice,  otherwise  a  verdict  might  be  doubtful.  It  is 
therefore  my  intention  to  visit  ^England  in  May  next  for  this  r«298 
purpose ;  in  the  mean  time,  proceedings  which  have  com-  ^ 
menced  here  are  suspended  for  the  necessary  time.' 

^'  And  the  said  judges  of  the  said  court  did  thereupon  cbaige  and 
direct  the  said  jury,  that  the  patent  of  the  7th  day  of  May,  1829, 
having  been  issued,  as  appeared  by  its  recital  on  the  surrender  and 
concealment  of  the  patent  of  the  19th  day  of  June,  1822,  and  being 
intended  to  correct  a  mistake  or  remedy  a  defect  in  the  latter,  it  must 
be  considered  as  a  continuation  of  the  said  patent,  and  the  rights  of 
the  plaintiff  were  to  be  determined  by  the  state  of  things  which  ex- 
istea  in  1822,  when  the  patent  was  obtained. 

^'  That  the  plaintifTs  case  therefore  came  under  the  act  passed  the 
17th  day  of  April,  1800,  extending  the  right  of  obtaining  patents  to 
aliens,  by  the  first  section  of  which,  the  applicant  is  required  to  make 
oath  that  his  invention  has  not,  to  the  best  of  his  knowledge  or  be- 
lief, been  known  or  used  in  this  or  an^  foreign  country.  That  the 
plaintiff  most  probably  did  not  knoWj  m  1822,  that  the  invention  for 
which  he  was  taking  out  a  patent,  had,  before  that  time,  been  in  use 
in  a  foreign  country ;  but  that  his  knowledge  or  ignorance  on  that 
subject  was  rendered  immaterial  by  the  concluding  part  of  the  section, 
which  expressly  declares,  that  every  patent  obtained  pursuant  to  that 
act,  for  any  invention  which  it  should  afterwards  appear  had  been 
known  or  used  previous  to  such  application  for  a  patent,  should  be 
utterly  void.  That  there  was  nothing  in  the  act  confining  such  use 
to  the  United  States;  and  that,  if  themventionwas  previously  known 
in  England  or  France,  it  was  sufiicient  to  avoid  the  patent  under  that 
act.  That  the  evidence  would  lead  to  the  conclusion  that  the  plain- 
tiff was  the  inventor  in  this  case;  but  the  court  were  of  opinion  that 
he  had  slept  too  long  on  his  rights,  and  not  followed  them  up  as  the 
law  requires,  to  entide  him  to  any  benefit  from  his  patent.  That  the 
use  of  the  invention,  by  a  person  who  had  pirated  it,  or  by  others 
who  knew  of  the  piracy,  would  not  affect  the  inventor's  rights,  but 
that  the  law  was  made  for  the  benefit  of  the  public  as  well  as  of  the 
inventor :  and  if,  as  appeared  from  the  evidence  in  this  case,  the  pub- 
lic had  fairiy  become  possesised  of  the  invention  before  plaintiff  ap- 
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^oQQi  pli^d  for  his  patent,  it  was  ^sufficient,  in  the  opinion  or  ttie 
J  court,  to  invalidate  his  patent,  even  though  the  invention  may 
have  originally  got  into  public  use  through  the  fraud  or  misconduct 
of  bis  brother,  to  whom  he  entrusted  the  knowledge  of  it." 

The  case  was  submitted  to  the  court,  on  printed  aiguments,  by 
Mr.:  Paine,  for  the  plaintiff  in  enor;  and  Mr.  Emmet,  for  the 
defendant. 

For  the  plaintiff  in  error  it  was  contended,  that  the  case  fell  within 
the  principles  which  had  been  uniformly  acknowledged  and  sup- 
ported in  the  circuit  court  of  the  United  States;  and  which  were  not 
intended  to  be  disavowed,  but  sanctioned  by  this  court  in  Pennock 
V.  Dialogue,  2  Peters,  1. 

In  this  country  many  strong  cases  of  public  use,  prior  to  the  ap- 
plication for  a  patent,  have  been  brought  before  the  courts,  where 
the  public  had  been  long  in  possession ;  and  the  courts  have  allowed 
the  inventor  to  show  in  different  ways,  that  he  had  not  thereby 
abandoned  his  use  to  the  public.  How  much  more  favourable  to  us 
are  the  circumstances  of  our  case,  as  respects  a  prior  use.  Before  we 
took  out  our  first  patent,  the  invention  had  never  been  seen  nor 
heard  of  in  this  country.  It  was  not  then  known  to  ourselves,  nor 
to  any  others  in  this  country,  that  it  had  been  used  in  England ;  and 
it  had  been  so  used  only  qne  or  two  years — a  short  period,  compared 
with  the  many  cases  which  have  been  sustained  by  the  courts. 
Even  if  this  use  had  been  an  American  use,  it  would  not  have  been 
an  extraordinary  one.  But  it  was  not  an  American,  but  a  foreign 
use :  and,  therefore,  not  a  use  by  the  public,  who  contest  our  exclu- 
sive right,  by  saying,  that  they  had  become  the  innocent  possessors 
of  our  invention.     Not  one  of  that  public  had  gotten  possession  of  it 

The  case  does  not  seem  to  be  fairly  stated,  when  it  is  said  that, 
although  the  invention  was  disclosed  by  piracy,  yet  the  public  have 
innocently  got  possession  of  it  by  that  means.  The  only  public  who 
can  set  up  the  innocence  of  thejr ,  possession  as  against  us,  did  not 
get  their  possession  by  the  piracy;  but  under  the  invalid  patent. 
And  if  this  be  so,  what  difference  does  it  make  that  afterwards  guns 
*3001  ^^^^  brought  from  England  ?  ^Does  such  a  circumstance 
-I  bear,  can  it  be  made  to  bear  at  all  upon  the  merits  of  the  case? 

The  paits  of  the  charge  to  the  jury  of  the  circuit  court  which  are 
objectedf  to,  as  understo^  by  the  counsel  for  the  plaintiff,  may  be 
stated  thus: 

That  the  use  of  the  invention  abroad,  acquired  through  a  fraudu- 
lent or  piratical  disclosure  of  the  secret,  for  a  period  of  only  one  or 
two  years  before  the  application  for  the  patent,  and  that  use  entirely 
unknown  to  the  inventor  here,  avoids  the  patent,  because  it  was 
obtained  uuder  the  alien  act 

That  our  patent  of  1829,  obtained  under  the  citizen's  act,  is,  in 
respect  to  the  prior  foreign  use,  to  be  construed  as  if  obtained  under 
tbe  alien  act,  because  it  was  obtained  on  the  surrender  of  the  patent 
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of  1622|  which  was  obtained  under  the  alien  act,  the  one  being  only 
a  continuatioQ  of  the  other. 

That  the  inventor  (the  court  are  undeistood  to  have  been  speaking, 
in  this  part  of  the  chaige,  without  reference  to  the  question  as  to 
whether  the  pitent  was  obtained  under  the  alien  or  citizen's  act,  but 
to  have  designed  their  remarks  to  apply  to  patents  generally,)  had 
slept  too  long  on  his  rights,  and  not  followed  tliem  up  as  the  law  re- 

Siires,  to  entitle  him  to  any  benefit  from  his  patent;  that  the  use  of 
e  invention,  by  a  person  who  had  pirated  it,  or  by  others  who 
knew  of  the  piracy,  would  not  affect  ue  inventor's  right;  but  that 
the  law  was  made  for  the  benefit  of  the  public,  as  well  as  of  the  in- 
ventor ^  and  if,  as  appeared  from  the  evidence  in  this  case,  the  public 
had  fairly  become  possessed  of  the  invention  before  the  plaintiff  ap- 
plied for  his  patent,  it  was  sufficient  to  invalidate  his  patent,  even 
*  though  the  invention  may  have:originally  got  into  public  use  through 
the  fraud  or  misconduct  of  his  brother,  to  whom  he  intrusted  the 
knowledge  of  it 

The  following  points  comprehend  these  objections  to  the  charge 
of  the  court. 

1.  The  second  patent  is  original  and  independent,  and  not  a  con- 
tinuation of  the  first  patent. 

When  patents  are  surrendered  and  cancelled  in  England,  they  are 
entirely  vacated  and  gone,  and  as  if  they  had  never  existed ;  and  the 
king  can  grant  out  the  right,  de  novo,  either  to  the  same,  or  to  any 
other  person.  17  Yin.  Abridg.  1 14,  ^Prerogative  of  the  King,  r«3A  i 
R.  b.  paragraph  9;  17  Vin.  Abridg,  151,  Prerogative,  dfcc.  M.  L 
C.  paragraph  2,  3,  4,  6, 10, 14.  Godson  on  PaL  200;  Com.  Dig. 
«  Patent,''  G. 

If  this  is  the  effect  of  a  surrender  there,  it  must  be  the  same  here. 

Not  a  dictum  can  be  found  in  the  English  books,  that  a  second 
patent  is  a  continuation  of  the  first.  No  such  idea  can  be  found  in 
our  own  books,  although  eases  of  surrender  have  come  before  our 
courts. 

The  right  of  an  inventor  to  surrender  an  invalid  patent,  and  take 
out  a  new  one^  being  admitted,  it  follows,  that  if,  between  the  two 
patents,  be  has  been  naturalized,  he  must,  of  necessity,  take  out  a 

Eatent  under  the  citizen's  act ;  because  he  is  no  longer  an  alien.  If 
e,  ri^fuUy,  takes  a  patent  under  the  citizen's  act ;  he  is  entitled 
to  all  the  advantages  that  act  confers;  and  among  them,  to  have  his 
patent  construed  and  adjudicated  upon,  under  the  provisions  of  that 
act  and  of  no  other. 

2.  A  fraudulent  or  piratical  use  of  the  invention,  either  at  home 
or  abroad,  before  the  application  for  a  patent,  cannot  have  any  other 
or  greater  effect  to  invalidate  a  patent  obtained  under  the  alien  act, 
than  one  obtained  under  the  citizen's  acL 

On  general  principles  it  cannot ;  for,  as  to  all  kinds  of  property,  no 
one  can  acquire  a  right  to  it  except  by  the  consent  of  the  owner. 
Theft  or  fraud  can  never  enable  one  who  gets  possession  by  those 
means  to  transfer  tlie  property.   See  authorities  cited  under  next  point. 
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It  is  on  this  principle  that  the  courts  first  began  to  construe  the 
citizen's  act,  by  arrayii^g  the  sixth  section  against  the  first  They 
said  the  legislature  meant  to  provide  by  the  sixth  section  for  the  ex- 
ception of  cases  of  fraud,  &c.,  out  of  the  too  rigid  and  literal  opera* 
tion  of  the  first  section.  Afterwards,  the  courts  took  a  more  liberal 
view  of  the  act,  and  held  that,  even  without  the  section,  the  legisla- 
tive intentidb  to  except  such  cases  from  the  first  section  would  be  pre- 
sumed :  and  this  is  the  doctrine  finally  settled  in  Pennock  v.  Dialc^ue. 

The  construction  given  by  this  court  in  the  case  of  Pennock  v. 
Dialogue,  2  Peters,  ^,  is  entirely  in  favour  of  the  plaintiff  in  enror. 
monoi  'I'be  court  there  say,  in  that  case,  "  the  act  of  17th  April, 
^"^J  ♦1800,  ch.  25,  which  extends  the  privileges  of  the  act  of  1793 
to  inventors  who  are  aliens,  contains  a  proviso,  declaring  that  ^  every 
patent  which  shall  be  obtained  pursuant  to  the  act,  for  any  invention, 
art  or  discovery,  which  it  shall  afterwards  appear  had  been  known  or 
used  previous  to  such  application  for  a  patent,  shall  be  void.'  This 
proviso  certainly  certifies  the  construction  of  the  act  of  1793,  already 
asserted ;  for  there  is  not  any  reason  to  suppose  that  the  legislature 
intended  to  confer  on  aliens  privileges  essentially  different  from  those 
belonging  to  citizens:  on  the  contraiy,  the  enacting  clause  of  the  act 
of  1800  purports  to  put  both  on  the  same  footing,  and  the  proviso 
seems  added  as  a  gloss,  or  explanation  of  the  original  act" 

Now  the  proviso  is  the  only  thing  in  the  alien  act  which  can  make 
it  at  all  different  in  this  particular  from  the  citizen's  act;  and  the 
courts  say  that  it  does  not  make  any  difference,  but  merely  expresses 
more  fully  what  was  the  meaning  of  the  citizen's  act 

3.  If  an  invention  has  been  pirated  or  fraudulently  divulged,  the 
inventor  cannot  thereby  lose  his  right  to  his  own  invention  and  pro- 
perty ;  and  it  makes  no  difference  that  the  public  have  acquired  the 
use  of  the  invention  without  any  participation  in  the  fraud,  unless 
the  inventor  has  acquiesced  in  such  use ;  the  only  principle  to  be 
found  in  the  American  decisions  on  this  subject  being,  that  a  public 
use  does  not  affect  the  inventor's  right,  unless  it  proves  that  he  has 
dedicated  or  abandoned  bis  invention  to  the  public.  And  in  this 
case  there  is  no  evidence  of  such  delay  or  neglect  as  would  amount 
to  an  abandonment,  nor  of  any  intention  to  dedicate  the  invention  to 
the  public. 

It  is  a  genera]  principle  as  to  all  kinds  of  personal  property,  that 
even  a  bona  fide  purchaser  for  a  valuable  consideration  can  never 
acquire  property  of  which  another  has  been  deprived  by  fraud,  theft 
or  violence,  or  even  by  a  bailment  1  Wils.  Rep.  8 ;  2  Str.  Rep. 
1187 ;  3  Atk.  Rep.  44 ;  Salk.  Rep.  283. 

In  this  respect,  no  difference  has  ever  yet  been  made  between  a 
man's  property  in  his  inventions,  and  his  other  property ;  and  there 
seems  to  be  no  reason  or  principle  making  a  distinction. 

The  statute  of  Massachusetts  securing  copyrights  (before  the  federal 
♦3031  ^°'^°)  begins  ^>^b  a  preamble  declaring  that  *^  no  ♦property 
-I  is  more  peculiariy  a  man's  own,  than  that  which  is  produced 
by  the  labour  of  his  mind."    Cited,  1  Dane's  Abridg.  627. 
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In  Miller  v.  Taylor,  4  Burr.  2303,  seven  judges  against  four  held 
that  at  common  law  the  author  of  a  literary  composilion  did  not  lose 
his  right  by  publishing  it. 

So  far,  then,  as  the  natural  rights  of  men  to  this  species  of  pro- 
perty, (copyright)  independently  of  statutoiy  provisions,  are  in  ques- 
tion, they  retain  all  their  rights  to  such  property,  notwithstanding  the 
public  have  innocently  got  possession  of  it,  and  even  with  the 
author's  consent ;  and  there  surely  can  be  no  difference,  when  we 
go  back  to  natural  rights  at  common  law,  whether  the  property  is 
the  subject  of  a  copyright  or  of  a  patent ;  whether  it  be  a  b<x>k  or  a 
machine :  the  public,  having  got  the  use  or  possession,  must  have  as 
much  right  to  make  copies  of  the  book  as  of  the  machine ;  both  are 
the  produce  of  the  mind.  This  view  is  taken  merely  to  show  that 
this  species  of  property  has  been  treated  as  subject  to  the  same  rules 
of  law  as  other  kinds  of  property,  i.  e.  except  so  far  as  the  statute 
makes  a  difference.  Now  it  is  admitted,  that  under  the  statute, 
neither  the  pirate,  nor  anyone  participating  in  his  piracy,  can  acquire 
any  rights  against  the  inventor.  And  why?  Because  the  same  rules 
of  justice  which  aj)ply  to  all  other  kinds  of  ppoperty,  are  applied  bv 
the  courts  to  this,  as  being  the  intention  of  the  statute,  dthough 
against  its  letter.  But  why  $bof  at  the  pirate,  and  say  that  you  will 
not  extend  the  rule  to  the  puUio,  when  they  have  innocently  got  the 
possession  7  Do  you  stop  thus  as  to  other  kinds  of  pr<^ity  ?  No. 
You  say,  no  one,  however  innocent  of  the  fraud,  can  become  the 
lawful  proprietor.  Why,  then,  not  cany  the  principle  to  its  full 
extent?  How  can  it  be  inferred  that  the  statute  intends  to  go  a  part 
of  the  way  of  a  general  principle,  and  there  stop  ?  The  principle  is  a 
rule  drawn  by  analogy  from  other  kinds  of  prop^y,  on  the  ground 
that,  the  analogy  being  general,  the  rule  should  be  so  too.  But  the 
analogy  is  also  complete  between  this  and  other  lands  of  property, 
and  the  rule  ought  therefore  to  be  complete,  and  applied  in  its  fuU 
extent. 

But  there  is  even  a  stronger  reason  why  this  principle  of  law  should 
be  applied  to  this  species  of  property  in  its  full  extent,  *rather  rm^Qi 
than  to  the  case  of  a  bona*  fide  purchaser  of  any  other  kkid.  I- 
There  he  has  paid  a  consideration,  an  equivalent.  It  is  a  hard  case : 
one  of  two  innocent  persons  must  suffer.  Not  so  here.  What  does 
the  public  lose  ?  That  which  has  cost  it  nothing ;  for  which  it  has 
given  no  equivalent :  and  all  we  seek  of  them  is  the  consideration, 
die  equivalent,  which  they  have  never  yet  paid  to  any  one. 

But  if  we  examine  the  American  cases  On  this  subject  prior  to 
Pennock  v.  Dialogue,  we  shall  find  that  the  principle  has  always 
been  applied  to  inventions,  in  its  full  extent 

The  counsel  then  proceeded  to  examine  the  following  cases,  and 
aigued  that  they  fully  sustained  the  principles  claimed  for  the  [rfain- 
tiff  in  error.  Whettemore  v.  Cutter,  1  Gall.  482;  Goodyear  v. 
Mathews,  I  Paiue's  Rep.  301 ;  Morris  v.  Huntington,  1  Paine,  364 ; 
Mellers  v.  SUbee,  4  Mason's  Rep.  108;  Treadwell  v.  Bladen,  4 
Wash.  C.  C.  R.  T03. 
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The  bill,  of  exceptions  sajrs,  '<  that  the  plaintiff  assigned  as  a  reason 
for  delaying  to  patent  it  (the  invention),  that  it  was  not  so  perfect  as 
he  wished  to  make  it  before  he  introduced  it  to  public  u^e ;  and  that 
he  did  make  alterations  in  his  invention  up  to  about  the  date  of  his 
patent,  which  some  witnesses  considered  as  improvements,  and  othere 
did  not," 

This  was  sufScient  to  account  for  the  delay ;  and  it  is  unimportant 
whether  the  alterations  were  improvements  or  not ;  for  he  was  trying 
to  make  them,  and  said  that  was  his  motive  for  the  delay ;  and  the 
motive  for  the  delay  is  the  only  question.  1  Paine's  Rep.  354. 

The  patent  granted  to  Forsyth,  in  England,  which  gave  him  the 
exclusive  right  to  use  the  percussion  powders  in  any  mode  down  to 
April,  1821,  accounts  for  our  not  taking  out  a  patent  in  England. 

Finally,  the  counsel  for  the  plaintiff  in  error  contended : 

1.  That  if  the  rights  of  the  patentee  were  the  same  as  under  an 
ordinary  citizen  patent,  then  he  bad  never  dedicated  or  abandoned 
his  invention  to  the  public ;  and  that  there  has  been  no  use  of  it 
which  invalidates  his  patent 

2.  That  his  rights  are  the  same  as  those  under  %n  ordinary  citizen's 
patent ;  the  patent  having  been  granted  under  the  citizen's  act,  and 
not  being  affected  by  the  previous  vacated  patent 

moQK]      3.  *That  even  if  he  is  to  be  considered  as  having  a  patent 
-'  under  the  alien  act,  his  rights,  under  the  circumstances  of  this 
case,  are  the  same  as  if  it  was  a  citizen's  patent. 

In  conclusion,  he  remarked,  that  the  jury  found  their  verdict 
entirely  under  the  charge  of  the  court,  considering  that  the  charge, 
as  to  the  points  of  law,  precluded  them  from  finding  a  verdict  for  2ie 
plaintiff;  however  well  they  might  be  satisfied  upon  every  matter  of 
fact  It  was  believed  the  jury,  as  well  as  the  court,  were  entirely 
satisfied  that  the  plaintiff  was  the  inventor,  and  that  his  invention 
had  been  used  without  his  knowledge  or  suspicion ;  and  that  he  had 
never  disclosed  it,  except  in  confidence,  and  under  the  strictest  in- 
junctions of  secrecy. 

The  letter  from  plaintiff  to  defendant  should  not  have  been  put  in 
the  bill  of  exceptions,  because  it  only  presented  questions  of  fact 
purely,  not  affecting  any  of  the  points  of  law  on  which  the  court 
charged  the  jury.  This  court  will  not  regard  a  mere  isolated  fact, 
when  it  is  apparent  that  all  the  facts  of  the  case  are  not  given,  but 
only  such  as  are  essential  to  show  how  the  jury  were  charged  as  to 
the  law.  It  is  impossible  for  this  court  to  say  how  the  jury  would 
have  found  upon  the  whole  evidence.  It  is  sufiicient  to  add,  that 
the  meaning  of  that  letter  was  satisfactorily  explained  to  the  jury  by 
die  plaintiff's  counsel.  It  was  explained,  that  the  knowledge  of  his 
invention,  which  the  plaintiff  in  that  letter  says  he  communicated 
to  ^<  Manton  and  others,"  was  simply  the  knowledge  of  the  fact, 
that  he  had  made  an  important  invention,  without  disclosing  what 
it  was.  On  any  other  supposition,  this  letter  was  contradicted  by 
all  the  rest  of  the  evidence  in  the  case,  and  the  uniform  conduct  of 
the  plaintiff. 
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Mr.  Emmet,  for  the  defendant  in  error. 

The  bill  of  exceptions  in  this  cause,  discloses  in  substance  the  fol- 
lowing case : 

In  1813  or  1814,  the  plaintiff,  residing  in  England,  invented  what 
he  claims  to  be  secured  to  him  by  his  patent  Between  that  time 
and  his  coming  to  the  United  States,  he  made  his  invention  known 
to  his  brother,  also  to  Mr.  Manton,  a  gunmaker  in  London,  and 
others — as  is  shown  by  his  letter  to  defendant. 

^In  1817,  the  plaintiff  came  to  the  United  States,  and  r#3Q5 
shortly  afterwards  disclosed  his  secret  to  a  gunmaker  in  Phi-  ^ 
ladelphia. 

In  1817  or  1818,  plaintiff's  brother  sold  the  secret  to  a  gunmaker 
in  London. 

In  1819,  the  invention  was  sold  and  used  in  England. 

In  1820  or  1821,  it  was  in  general  use  by  the  public  there. 

In  1821,  it  was  in  general  use  in  France. 

In  1822,  (19th  June,)  plaintiff  took  out  his  first  paient  as  an  alien, 
under  the  act  of  1800. 

In  1829,  (7th  May,)  he  surrendered  that  patent  as  defective,  and 
took  out  a  new  one  with  an  amended  specification,  as  a  citizen, 
under  the  act  of  1793,  upon  which  patent  his  suit  is  brought 

The  case  also  sets  forth,  that  in  April,  1807,  a  patent  had  been 
granted  in  England  to  one  Forsyth,  for  an  invention  on  the  same 
subject,  and  that  such  patent  continued  in  force  for  fourteen  years, 
or  until  April,  1821.  This  was  offered  by  the  plaintiff,  and  made 
a  part  of  the  case,  for  the  purpose,  doubtless,  of  accounting  for  his 
not  having  taken  out  a  pitent  for  his  invention  in  England  previous 
to  1817;  the  terms  of  Forsyth's  patent  being,  as  he  supposed,  suf- 
ficiently comprehensive  to  embrace  his  discovery,  and  to  tie  up  his 
hands  during  its  continuance. 

From  these  facts,  it  would  at  least  appear  that  the  public  had 
somewhere  become  fully  possessed  of  the  use  of  the  invention,  and 
that  they  had  enjoyed  such  use  for  not  less  than  about  two  years  be- 
fore the  plaintiff  took  any  steps  to  obtain  his  first  patent 

Without  stopping  now  to  inquire  what  should  be  considered  as 
the  public  in  respect  to  a  case  of  this  kind,  let  us  examine  how  far 
the  acts  of  the  plaintiff  himself  have  precluded  him  from  ever  con- 
troverting the  right  of  that  public  to  the  use  of  the  thing  in  question. 

The  principle  upon  which  prevums  ptMic  use  of  an  invention 
invalidates  a  patent,  undoubtedly  is,  that  the  inventor  can  no  longer 
give  any  consideration  or  equivalent  for  the  exclusive  privilege 
claimed  by  him ;  and  the  law,  to  sustain  a  principle  so  necessary 
and  just  in  itself,  presumes  an  abandonment  by  the  inventor.  This 
abandonment  may  be  either  actual,  as  by  ^voluntary  ckdica-  rmonr 
tionj  or  constructive^  as  by  negligence  or  unretsaonable  dday.  ^ 
Paine's  Rep.  300. 

In  the  present  case,  can  it  be  pretended  that  there  was  neither 
negligencey  nor  unreasonable  delay  ?  The  plaintiff  would  have  it 
appear,  that  up  to  1822  he  was  maturing  his  invention,  and  yet 
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what  be  then  took  out  a  patent  for,  was  the  very  thinly  and  no  im- 
provement upon  that,  which  for  two  or  three  years  previous  had  been 
generaUy  known  and  used  in  England  and  France.  But  admitting 
Uib  explanation  to  stand  for  what  it  is  worth,  how  does  it  tally  with 
his  other  ground  of  excuse.  He  says  Forsyth's  patent  restrained  him 
in  Eugland.  Be  it  so — and  what  is  the  fair  inference?  Why,  that 
if  it  had  not  been  for  Forsyth's  patent,  he  would  have  applied  there 
for  one  before  1817;  aud  if  he  would,  his  invention  was  matured 
before  he  came  to  the  United  Stales ;  and  nothing  but  his  alienism 
stood  in  the  way  of  his  applying  for  a  patent  immediately  after  his 
arrival.  Being  an  alien,  the  law  required  him  to  delay  two  years. 
In  1819,  therefore,  he  might  and  ought  to  have  taken  out  his  patent ; 
and  if  he  had  done  so,  he  would  have  anticipated  the  public  use  of 
the  invention  in  England  and  France.  But  he  delayed  until  1822, 
a  period  of  three  years.  His  own  story  shows  that  such  delay  was 
without  sufficient  cause.  It  was,  therefore,  unreasonable  ;  and  the 
law  in  protection  of  the  right  aoouired  in  the  mean  time  by  Uie  public, 
construes  his  acts  into  an  abanaonment. 

It  would  appear  that,  even  to  the  mind  of  the  plaintiff's  counsel, 
this  view  of  the  case  is  conclusive,  unless  the  fact  of  the  invention 
having  got  'mUy  public  use  before  the  first  patent  was  taken  out,  can 
be  shaken ;  for  they  say,  that  the  use,  in  this  case,  was  not  an  Ameri- 
coHj  but  a  foreign  use,  and  thm^ore  not  a  use  by  the  public,  who 
contest  their  exclusive  right  This  distinction  is  direcdy  opposed  to 
the  act  of  1800,  which  uses  the  language  '<  known  or  used,  in  this 
or  any  foreign  country :"  and  it  is  equally  opposed  to  the  intent  and 
meaning  of  the  act  of  1793.  We  are  perfectly  willing  to  admit  that, 
in  this  respect,  the  construction  of  both  acts  should  be  the  same ;  and 
that  the  proviso  at  the  end  of  the  first  section  of  the  act  of  1800  ap* 
pUes  to  every  patent^  whether  obtained  under  that  act  or  the  act  of 
^3081  ^^^^'  ^^  ^^  "woxAb  of  Mr.  Justice  Story,  the  act  of  ^1800  af- 
^  fords,  in  this  reroect,  a  gloss  or  explanation  of  the  original  act. 
Pennock  v.  Dialogue,  2  Peters'  S.  C.  Rep.  22.  This  only  tends  to 
show,  that  if  the  plaintiff  had  been  a  citizen  in  1822,  and  had  taken 
out  his  first  patent  under  the  act  of  1793,  his  case  would  have  been 
just  as  objectionable  as  it  is  now.  But  where  do  the  plaintiff's  coun- 
sel find  any  law  for  such  a  distinction  between  American  and  foreign 
public  usSy  or  how  could  it  be  sustained  on  principle?  If  the  doctrine 
be  a  sound  one,  it  would  go  to  this  extent — I  dedicate  my  invention 
to  the  public  in  Europe;  the  European  public  being  thus  legally 
possessed  of  it,  the  article  is  manufactured  and  exported  in  large 
quantities ;  I  immediately  come  over  here,  take  out  a  patent,  and 
prevent  the  use  of  the  article  in  the  United  States,  thereby  prohibit- 
ing the  European  public  from  engaging  in  a  traffic  or  commerce 
which  was  an  immediate  incident  to  my  own  grant  or  dedication  to 
them. 

The  impolicy  of  rec(^izing  such  a  distinction,  would  afford  a 
sufficient  aigument  against  it,  even  if  the  terms  of  the  statute  were 
not  explicit ;  and  if  nothing  had  ever  fallen  from  the  bench  to  give 
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a  construction  to  the  expression  ^'  public  use."  But  there  is  positive 
and  high  authority  on  this  subject  Lord  Chief  Justice  Gibbs  says, 
^^  to  entitle  a  man  to  a  patent,  the  invention  must  be  new  to  the 
worW^  1  Holt,  N.  P.  Rep.  58.  And  such,  we  submit,  is  the  sealed 
law  on  this  point. 

It  would  seem  to  be  of  little  importance  in  this  cause  to  discuss  the 
plaintiff's  position  ^'  that  the  second  patent  is  original  and  independent, 
and  not  a  continuation  of  the  first  patent ;"  because  the  only  object 
of  disconnecting  the  two  patents  in  this  case,  would  be  to  rescue  the 
second  patent  from  the  operation  of  the  act  of  1800,  under  which  the 
first  patent  was  taken,  (the  judge  having  charged  the  jury  that  the 
act  of  1800  was  sufficient  to  control  the  case).  Now,  we  not  only 
admit  that  the  act  of  1793  should  receive  a  similar  constructiou  with 
that  of  1800,  as  to  previous  hwwledge  or  use  of  an  invention,  but 
the  plaintiff's  counsel  labour  to  establish  this  very  ground.  Their 
position,  however,  is  not  a  correct  one.  The  object  of  cancelling  a 
first  patent,  and  taking  out  a  second,  is  not  to  take  a  fresh  start  for  the 
term  of  years  during  which  the  law  allows  the  exclusive  right  to  be 
conferred.  It  is  to  enable  the  inventor  ^to  enjoy,  for  the  re-  r#3QQ 
wainder  of  that  /erm,the  privilege  which  was  originaUy  in-  ^ 
tended  to  be  granted.  And  in  this  view,  even  if  the  construction  of 
(he  two  acts  was  different,  we  apprehend  that  the  judge  laid  down 
the  law  correctly,  viz. :  that  the  plaintiff's  rights  depended  upon  the 
state  of  things  in  1822,  and  upon  the  act  of  1 800. 

It  is  only  necessary  to  follow  the  plaintiff's  argument  on  his  third 
point,  to  perceive  the  impediment  which  the  first  section  of  the  act 
of  1800,  uJcen  either  in  reference  to  that  act  only,  or  as  explanatory 
of  the  act  of  17^,  offers  to  his  case.  To  get  rid  of  this  difficulty,  it 
is  in  substance  contended  by  his  counsel,  that  the  legislature  did  not 
mean  what  they  have  said  in  this  section,  when  certain  cases  came 
to  be  considered ;  and  that  the  positive  and  unequivocal  language 
used  by  them  is,  in  this  respect,  unimportant.  Ifow,  the  very  fact 
that  this  section  was  intended  to  be  declaratory  of  the  law  in  all 
cases,  whether  arising  under  that,  or  the  former  act  of  ]  793,  shows 
that  the  explicit  language  used,  was  considered  to  be  all  unimportant 
by  the  legislature ;  and  it  certainly  was  not  contemplated  that  this 
explicit  language  should  be  frittered  away  to  suit  particular  cases. 

If  the  facts  of  this  case,  as  we  have  endeavoured  to  show,  make 
out  Ttegiigencc  or  unreaaoncMe  delay  on  the  part  of  the  plaintiff  in 
taking  out  his  patent ;  and  that  such  negligence  or  unreasonable 
delay  amounts  in  law  to  an  abandonment ;  the  case  is  disposed  of. 
We  contend  also  that  the  delay  was  not  accounted  for;  the  alleged 
reason  for  it  being  virtually  contradicted  by  the  testimony  offered  to 
make  out  his  case ;  and  further,  that  the  finding  of  the  jury  is  con- 
clusive as  to  this  point. 

The  intent  of  the  delay  of  the  patent,  and  whether  the  allowing 
the  invention  to  be  used  without  a  patent,  should  not  be  considered 
an  abandonment,  or  a  present  of  it  to  the  public,  are  questions  for 
the  jury.     Morris  v.  Huntington,  Paine'e  Rep.  22. 
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The  principles  which  we  contend  for,  being  recognized  in  many 
of  the  cases  cited  on  the  part  of  the  plaintiff,  (particularly  the  case  of 
Pennock  v.  Dialogue),  it  has  been  deemed  unnecessary  to  refer  to 
*3101  ^^^^^  ^^^^^^  ^^^  particularly.  If  the  ^chaige  of  the  judge 
-'  was  not  erroneous  as  to  the  law,  there  can  be  no  ground  for 
granting  a  new  trial. 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  before  this  court,  for  its  revision,  a  judg- 
ment of  the  circuit  court  of  the  United  States  for  the  southern  district 
of  New  York. 

An  action  was  brought  in  the  circuit  court  by  Shaw,  against  the 
defendant  Cooper,  for  the  violation  of  a  certain  patent  right,  claimed 
by  the  plaintiff.  The  defendant  pleaded  the  general  issue,  and  gave 
notice  that  on  the  trial  he  would  prove  '*  that  the  pretended  new  and 
useful  improvement  in  guns  and  fire  arms,  mentioned  and  referred 
to  in  the  several  counts  in  the  declaration ;  also  that  the  said  pre- 
tended new  and  useful  improvement,  or  the  essential  parts  or  pro- 
tions  thereof,  or  some  or  one  of  them,  had  been  known  and  used  in 
this  country,  viz.  in  the  city  of  New  York,  and  in  the  city  of  Phila- 
delphia, and  in  sundry  other  places  in  the  United  States,  and  in 
England,  in  France,  and  in  other  foreign  countries,  before  the  plain- 
tiff's application  for  a  patent  as  set  forth  in  his  declaration,"  d&c. 

On  the  trial,  the  following  bill  of  exceptions  was  taken;  ^Mo 
maintain  the  issue  joined,  the  plaintiff  gave  in  evidence  certain  letters 
patent  of  the  United  States,  as  set  forth  in  the  declaration,  issued  on 
the  7th  day  of  May,  1829;  and  also  that  the  improvement  for  which 
the  letters  were  granted,  was  invented  or  discovered  by  the  plaintiff 
in  1813  or  1814 ;  and  that  the  defendant  had  sold  instruments  which 
were  infringements  of  the  said  letters  patent 

'^  And  the  defendant  then  proved,  by  the  testimony  of  one  witness, 
that  he  had  used  the  said  improvement  in  England,  and  had  pur- 
chased a  gun  of  the  kind  there,  and  had  seen  others  use  the  said  im- 
provement, and  had  seen  guns  of  the  kind  in  the  duke  of  York's 
armoury,  in  1819.  And  also  proved  by  the  testimony  of  five  other 
witnesses,  that,  in  1820  and  1821,  they  worked  in  England  at  the 
business  of  making  and  repairing  guns,  and  that  the  said  improve- 
ment was  generally  used  in  England  in  those  years ;  but  that  they 
^3111  ^^^  never  seen  guns  ^of  the  kind  prior  to  those  years ;  and 
^  also  proved  that  in  the  year  1821 ,  it  was  used  and  known  in 
France ;  and  also  that  the  said  improvement  was  generally  known 
and  used  in  the  United  States  after  the  19th  day  of  June,  1822. 

'^  And  the  plaintiff,  further  to  maintain  the  issue  on  his  part,  then 
gave  in  evidence,  that  he  not  being  a  worker  in  iron  in  1813  or  1814, 
employed  his  brother  in  England,  under  strict  injunctions  of  secrecy, 
to  execute  or  fabricate  the  said  improvement  for  the  purpose  of  making 
experiments.  And  that  the  plaintiff  afterwards,  in  1817,  left  Eng- 
land and  came  to  reside  in  the  United  States ;  and  that  after  his  de- 
parture from  England,  in  1817  or  1818,  his  said  brother  divulged 
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the  secret  for  a  certain  reward  to  an  eminent  gunmaker  in  London. 
That  on  the  arrival  of  the  plaintiff  in  this  country,  in  1817,  he 
disclosed  his  said  improvement  to  a  gunmaker,  whom  he  consulted 
as  to  obtaining  a  patent  for  the  same,  and  whom  he  wished  to  engage 
to  join  and  assist  him.  That  the  plaintiff  made  this  disclosure  under 
injunctions  of  secrecy,  claiming  the  improvement  as  his  own,  declar- 
ing that  he  should  patent  it  That  the  plaintiff  treated  his  invention 
as  a  secret  after  his  anrival  in  this  countiy,  often  declaring  that  lie 
should  patent  it ;.  and  that  this  step  was  only  delayed,  that  he  might 
make  it  more  perfect  before  it  was  introduced  into  public  use :  and 
that  he  did  make  alterations  which  some  witnesses  considered  im- 
provements in  his  invention,  and  others  did  not  That  in  this  country 
the  invention  was  never  known  nor  used  prior  to  the  said  I9lh  day 
of  June,  1822;  that  on  that  day  letters  patent  were  issued  to  the 
plaintiff,  being  then  an  alien,  and  that  he  immediately  brought  his 
mvention  into  public  use.  That  afterwards,  and  after  suits  had  been 
brought  for  a  violation  of  the  said,  letters  patent,  the  plaintiff  was 
advised  to  surrender  them  on  account  of  the  specification  being  de- 
fective ;  and  that  he  did  accordingly,  on  the  7th  day  of  May  in  the 
year  1829,  surrender  the  same  into  the  department  of  the  secretary 
of  state,  and  received  the  letters  patent  first  above  named. 

^' And  the  plaintiff  also  gave  in  evidence,  that  prior  to  the  19th 
day  of  June,  1822,  the  principal  importers  of  guns  from  England  in 
New  York  and  Philadelphia,  at  the  latter  of  which  cities  the  plaintiff 
resided,  had  never  heard  any  thing  of  the  ^said  invention,  or  r#3i  a 
that  the  same  was  used  or  known  in  England;  and  that  no  ^ 
guns  of  the  kind  were  imported  into  this  country,  until  in  the  years 
1824  or  1825.  And  that  letters  patent  were  granted  in  England  on 
the  11th  day  of  April,  1807,  to  one  Alexander  J.  Forsj^,  for  a 
method  of  dischaigmg  or  giving  fire  to  artillery  and  all  other  fire 
arms;  which  method  be  describes  in  his  specification  as  consisting  in 
the  'use  or  application  as  a  priming,  in  any  mode,  of  some  or  one 
of  those  chemical  compounds  which  are  so  easily  inflammable  as  to 
be  capable  of  taking  fire  and  exploding  without  any  actual  fire  being 
applied  thereto,  and  merely  by  a  blow,  or  by  any  sudden  or  strong 
pressure  or  friction  given  or  applied  thereto,  without  extraordinary 
violence ;  that  is  to  say,  some  one  of  the  compounds  of  combustible 
matter,  such  as  sulphiv ,  or  sulphur  and  charcoal,  with  an  oxmuriatic 
salt ;  for  exaoiple,  the  salt  ft)rtned  of  dephlogisticated  marine  acid 
and  potash  (or  potasse,)  which  salt  is  otherwise  called  oxmuriate  of 
potash ;  or  such  of  the  fulminating  metallic  compounds  as  may  be 
used  with  safety ;  for  example,  fuhninating  mercuiy,  or  of  common 
gunpowder  mixed  in  due  quantity  with  any  of  the  above  mentioned 
substances,  or  with  any  oxmuriatic  salt,  as  aforesaid,  or  of  suitable 
mixtures  of  .any  of  the  beforementioned  compounds.;'  and  that  the 
said  letteis  piBitent  continued  in  force  for  the  period  of  fourteen  years 
from  the  time  of  granting  the  same." 

And  the  defendant,  further  to  maintain  the  issue  on  his  part,  gave 
in  evidence  a  certain  letter  from  the  plaintiff  to  the  defendant,  dated 
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in  December  in  the  year  1824,  from  which  the  following  is  an  extract'! 
*'  some  time  since  I  stated  that  I  had  employed  counsel  respecting 
regular  prosecutions  for  any  trespass  against  my  rights  to  the  patent; 
I  have  at  length  obtained  the  opinion  of  Mr.  Setgeant  of  this  city, 
together  with  others  eminent  in  the  law,  and  that  is,  that  I  ought 
(with  a  view  to  insure  success)  to  visit  England,  and  procure  the 
affidavits  of  Manton  and  others,  to  whom  I  made  my  invention 
known,  and  also  of  the  person  whom  I  employed  to  make  the  lock 
at  the  time  of  invention ;  for  it  appears  very  essential  that  I  should 
prove  that  I  did  actually  reduce  the  principle  to  practice,  otherwise  a 
verdict  might  be  doubtful.  It  is,  therefore,  my  intention  to  visit  Eng- 
*^3131  ^^  ^^  ^^^  "^^^  ^^^  ^^^  purpose ;  in  the  mean  time  *pro- 
^  ceedings  which  have  commenced  here  are  suspended  for  the 
necessary  time.^' 

And  the  court,  on  these  facts,  chained  the  jury  that  the  patent  of 
the  Tih  of  May,  1829,  having  been  issued,  as  appears  by  its  recital, 
on  the  surrender  and  cancelment  of  the  patent  of  the  19th  day  of 
June,  in  the  year  1822 ;  and  being  intended  to  correct  a  mistake  or 
remedy  a  defect  in  the  latter ;  it  must  be  considered  as  a  continuation 
of  the  said  patent,  and  the  rights  of  the  plaintiff  were  to  be  deter- 
mined by  the  state  of  things  which  existed  in  the  year  1822,  when 
the  patent  was  first  obtain^. 

That  the  plaintiff's  case,  therefore,  came  under  the  act  passed  the 
17(h  day  of  April,  1800,  extending  the  right  of  obtaining  patents  to 
aliens ;  by  the  first  section  of  which  the  applicant  is  required  to  make 
oath,  that  his  invention  has  not,  to  the  best  of  his  knowledge  or  be- 
lief, been  known  or  used  in  this  or  any  foreign  country.  That  the 
plaintiff  most  probably  did  not  know,  in  the  year  1822,  that  the  in- 
vention for  which  he  was  taking  out  a  patent,  had,  before  that  time, 
been  in  use  in  a  foreign  country ;  but  that  his  knowledge  or  igno- 
rance on  that  subject  was  rendered  immaterial  by  the  concluding  part 
of  the  section,  which  expressly  declares,  that  every  patent  obtained 
pursuant  to  that  act,  for  any  invention  which  it  should  afterward  ap- 
pear had  been  known  or  used  previous  to  such  application  for  a  patent, 
should  be  utterly  void.  That  there  was  nothiiig  in  the  act  confining 
such  use  to  the  United  States ;  and  that,  if  the  invention  was  pre- 
viously known  in  England  or  France,  it  was  sufficient  to  avoid  the 
patent  under  that  act.  That  the  evidence  would  lead  to  the  conclu- 
sion that  the  plaintiff  was  the  inventor  in  this  case,  but  the  court 
were  of  opinion  that  he  had  slept  too  long  on  his  rights,  and  not  followed 
them  up  as  the  law  requires,  to  entitle  him  to  any  benefit  from  his 
patent.  That  the  use  of  the  invention,  by  a  person  who  had  pirated 
It,  or  by  others  who  knew  of  the  piracy,  would  not  affect  tne  in- 
ventor's rights,  but  that  the  law  was  made  for  the  benefit  of  the 
public  as  well  as  of  the  inventor ;  and  if,  as  appears  from  the  evi- 
dence in  this  case,  the  public  had  fairly  become  possessed  of  the  in- 
vention before  the  plaintiff  applied  for  his  patent,  it  was  sufficient,  in 
^3141  ^^^  opinion  of  the  court,  to  invalidate  the  ^patent;  even 
^  though  the  invention  may  have  originally  got  into  public  use 
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through  ihe  fraud  or  misconduct  of  his  brother,  to  whom  he  entrusted 
the  knowledge  of  it. 

Under  this  charge  the  jury  found  a  verdict  for  the  defendant,  on 
which  a  judgment  was  entered. 

There  is  a  general  assignment  of  errors,  which  brings  to  the  con- 
sideration of  the  court  the  principles  of  law  which  arise  out  of  the 
facts  of  the  case,  as  stated  in  the  bill  of  exceptions. 

It  may  be  proper,  in  the  first  place,  to  inquire  whether  the  letters 
patent  which  were  obtained  in  1829,  on  a  surrender  of  the  first 
patent,  have  relation  to  the  emanation  of  the  patent  in  1822,  or  shiall 
be  considered  as  having  been  issued  on  an  original  application. 

On  the  part  of  the  plaintiff  it  is  contended,  that  ^^  the  second  patent 
is  original  and  independent,  and  not  a  continuation  of  the  first 
patent"  That  in  adopting  the  policy  of  giving,  for  a  term  of  years, 
exclusive  rights  to  inventors  in  this  country,  we  adopted  at  the  same 
time  the  rules  of  the  common  law  as  applied  to  patents  in  England : 
and  that  by  the  common  law,  a  patent  when  defective  may  be  sur- 
rendered to  the  granting  power,  which  vacates  the  right  under  it,  and 
the  king  may  grant  the  right  de  novo  either  to  the  same  or  to  any 
other  person. 

This  being  the  effect  of  the  sunender  of  a  patent  in  England,  it  is 
insisted,  that  the  same  consequence  should  follow  a  surrender  in  this 
country.  On  this  subject  it  is  said,  that  the  decisions  of  the  English 
courts  are  uniform,  and  that  not  even  a  dictum  can  be  found,  that  a 
second  patent  is  a  continuation  of  the  first 

The  counsel  seems  to  consider  this  point  of  great  importance,  as 
the  plaintiff  was  an  alien  when  the  first  patent  was  obtained,  but  bad 
become  naturalized  before  the  date  of  the  second ;  and,  consequently, 
that  his  rights  under  the  second  patent,  cannot  be  governed  by  the 
law  applicable  to  aliens.  As  the  inquiry  on  this  head  is,  whether  the 
second  patent  has  relation  to  the  first,  it  is  not  necessary  to  look  into 
the  laws  to  ascertain  the  respective  rights  of  aliens  and  citizens  on 
this  subject  In  regard  to  the  right  of  the  patentee  to  surrender  a 
defective  patent,  and  take  out  a  new  one ;  there  can  be  no  difference 
between  a  citizen  and  an  alien. 

^hat  the  holder  of  a  defective  patent  may  surrender  it  to  the  poi  g 
department  of  state,  and  obtain  a  new  one,  which  shall  have  re-  «- 
lation  to  the  emanation  of  the  first,  was  decided  by  this  court  at  the  last 
term  in  the  case  of  Grant  and  others  v.  Raymond,  6  Peters,  220. 
The  chief  justice,  in  giving  the  opinion  of  the  court  says,  ^^  but  the 
new  patent,  and  the  proceedings  on  which  it  issues,  have  relation  to 
the  original  transaction.  The  time  of  the  privilege  still  runs  from 
the  date  of  the  original  patent  The  application  may  be  considered 
as  appended  to  the  original  application ;  and  if  the  new  patent  is 
valid,  the  law  must  be  considered  as  satisfied,  if  the  machine  was  not 
known  or  used  before  that  application." 

As  this  decision  must  be  considered  as  settling  the  construction  of 
the  patent  laws  on  this  point,  it  is  conclusive  in  the  present  case : 
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and  it  is  therefore  unnecessary  to  examine  the  alignment  of  the  plain-* 
tiff's  counsel,  which  was  designed  to  lead  to  a  different  conclusion. 

The  second  patent  being  a  continuation  of  the  first  one,  the  rights 
of  the  plaintiff  must  be  ascertained  by  the  law  under  which  the 
original  application  was  made. 

Tiiis  law  was  passed  on  the  17th  of  April,  1800,  and  provides 
'^  that  all  and  singular  the  rights  and  privileges  given  to  citizens  of 
the  United  States  respecting  patents  for  new  inventions,  &c.,  shall 
be  extended  to  aliens,  who,  at  the  time  of  petitioning  shall  have 
resided  for  two  years  within  the  United  States,  &c  Provided,  that 
every  person  petitioning  for  a  patent  for  any  invention,  art,  or  dis- 
covery, pursuant  to  this  act,  shall  make  oath  or  affirmation  before 
some  person  duly  authorized  to  administer  oaths,  before  such  patent 
shall  be  granted,  that  such  invention,  art,  or  discovery  hath  not,  to 
the  best  of  his  or  her  knowledge  or  belief,  been  known  or  used, 
either  in  this  or  any  foreign  country ;  and  that  every  patent  which 
shall  be  obtained  pursuant  to  this  act,  for  any  invention,  art  or  dis- 
covery, which  it  shall  afterwards  appear  had  been  known  or  used 
previous  to  such  application  for  a  patent,  shall  be  utterly  void.'' 

By  the  act  of  the  21st  of  February,  1793,  which  limits  patent. 

rights  to  citizens,  it  is  provided  ^'that  every  person  or  persons, 

noig-i  ^in  his  or  their  application  for  a  patent,  shall  state  that 

-I  the  machine^  d&c,  was  not  known  or  used  before  such 

application." 

The  sixth  section  of  this  act  provides  that  a  defendant,  when  pro- 
secuted for  a  violation  of  a  patent  right,  may  give  in  evidence,  under 
a  notice,  among  other  matters,  ^'  that  the  thing  secured  by  patent  was 
not  originally  discovered  by  the  patentee,  but  had  been  in  use,  or  had 
been  described  in  some  public  work  anterior  to  the  supposed  dis- 
^very  of  the  patentee,  or  that  he  had  surreptitiously  obtained  a 
patent  for  the  discovery  of  another  person:  in  either  of  which  cases, 
judgment  shall  be  .rendered  for  the  defendant  with  costs,  and  the 
patent  shall  be  declared  void." 

It  would  seem,  from  the  above  provisions,  that  citizens  and  aliens, 
as  to  patent  rights,  are  placed  substantially  upon  the  same  ground. 
In  either  case,  if  the  invention  was  known  or  used  by  the  public 
before  it  was  patented,  the  patent  is  void.  In  both  cases  the  right 
must  be  tested  by  the  same  rule. 

From  the  facts  in  the  case,  it  appears  that  the  plaintiff,  while 
residing  in  England,  in  1813  or  1814,  invented  the  instrument 
secured  bv  his  patent.  That  before  he  came  to  die  United  States, 
he  made  known  his  invention  to  his  brother,  to  Mr.  Manton,  a  gun* 
maker  in  London,  and  to  others.  That  shortly  after  he  came  to  the 
United  States,  in  1817,  he  disclosed  his  invention  to  a  gunmaker  in 
Philadelphia,  and  that  in  1817  or  1818,  the  plaintiff's  brother  sold 
the  invention  to  a  gunmaker  in  London.  That  in  1819  the  in- 
vention was  sold  and  used  in  England ;  and  that  in  the  two  follow- 
ing years  it  was  in  public  use  there,  and  in  the  latter  year  also  in 
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France.    That  on  the  19th  of  June,  1822,  his  firat  patent  was 
obtained 

It  also  appears  that  in  April,  1807,  a  patent  was  granted  in  Eng- 
land to  one  Forsyth  for  fourteen  years,  for  an  invention  on  the  same 
subject  This  fact  was  shown  by  the  plaintiff,  it  is  presumed,  as  a 
reason  why  he  did  not  take  out  a  patent  in  England.  The  question 
arises  from  these  facts,  and  others  which  belong  to  the  case,  whether 
there  was  such  a  use  in  the  public,  of  this  invention,  at  the  date  of 
the  plaintiff's  first  patent,  as  to  render  it  void. 

^By  the  plaintiff's  coansel  it  is  inedsted,  that  if  an  invention  r^oi^ 
has  been  pirated,  or  fraudulently  divulged,  the  inventor  cannot  I- 
thereby  lose  his  right  to  his  own  invention  and  property ;  and  it  makes 
no  difference  that  the  public  have  acquired  the  use  of  the  invention 
without  any  participation  in  the  fraud,  unless  the  inventor  has  ac- 
quiesced in  such  use. 

The  right  of  the  plaintiff  to  his  invention,  is  compared  to  his  right 
to  other  property,  which  connot  be  divested  by  fraud  or  violence ; 
and  the  case  of  Miller  v.  Taylor,  4  Burr.  2303,  where  seven  judges 
against  four  held,  that  at  common  law,  an  author,  by  publishing  a 
literary  composition,  does  not  abandon  his  right,  is  referred  to  as  il- 
lustrative of  the  principle. 

Several  decisions  by  the  circuit  courts  of  the  United  States  are 
cited  to  sustain  the  right  of  the  plaintiff.  In  the  case  of  Whittemore 
V.  CuUer,  1  Gall.  482,  the  court  say,  "it  will  not  protect  the  plain- 
tiff's patent,  that  he  was  the  inventor  of  the  improvements,  if  he 
suffered  them  to  be  used  freely  and  fully  by  the  public  at  large  for 
so  many  years,  combined  with  all  the  usual  machinery ;  for  in  such 
case,  he  must  be  deemed  to  have  made  a  gift  of  them  to  the  public, 
as  much  as  a  person  who  voluntarily  opens  his  land  as  a  highway, 
and  suffers  it  to  remain  for  a  length  of  time  devoted  to  public  use." 

In  the  case  of  Goodyear  v.  Matthews,  1  Paine's  Rep.  301,  the 
court  in  substance,  say,  "  that  if  the  plaintiff  be  the  inventor,  it  is 
immaterial  that  the  invention  has  been  known  and  used  for  years 
before  the  application."  And  in  the  case  of  Morris  v.  Huntington, 
I  Paine,  354,  the  court  say,  that  "  no  man  is  to  be  permitted  to  lie 
by  for  years,  and  then  take  out  a  patent  If  he  has  been  practising 
his  invention  with  a  view  of  improving  it,  and  thereby  rendering  it 
a  greater  benefit  to  the  public,  before  taking  out  a  patent,  that  ought 
not  to  prejudice  him.  But  it  should  always  be  a  question  submitted 
to  the  jury,  what  was  the  intent  of  the  delay  of  the  patent,  and 
whether  the  allowing  the  invention  to  be  used  without  a  patent, 
should  not  be  considered  an  abandorunent,  or  present,  of  it  to  the 
public." 

This  was  a  case  where  a  second  patent  had  been  obtained,  the 
first  being  defective;  and  this,  it  would  seem,  was  deemed  sufficient 
to  protect  the  right  of  the  plaintiff,  though  the  public  ^had  rnoi  o 
been  in  possession  of  the  mvention  for  six  years  before  the  L  ^'^^ 
emanation  of  the  second  patent. 
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Of  the  same  import  are  the  cases  cited  fiom  4  MaaoD,  108 ;  and  4 
WashingtoD,  438  and  703. 

The  question,  what  use  in  the  public  before  the  application  is  made 
for  a  patent  shall  make  void  the  right  of  the  patentee,  was  brought 
before  this  court  by  the  case  of  Pennock  and  Sellers  v.  Dialogue, 
reported  in  2  Peters,  1.  In  this  case  the  court  say  that  "  it  has  not 
been,  and  indeed  cannot  be  denied,  that  an  inventor  may  abandon 
his  invention  and  surrender  or  dedicate  it  to  the  public.  This  in- 
choate  right,  thus  gone,  cannot  afterwards  be  resumed  at  his  plea* 
sure ;  for  when  giite  are  once  made  to  the  public  in  this  way,  they 
become  absolute."  And  again,  ^^  if  an  invention  is  used  by  the 
public,  with  the  consent  of  the  inventor,  at  the  time  of  his  applica- 
tion for  a  patent;  how  can  the  court  say, that  his  case  is  nevertheless 
such  as  the  act  was  intended  to  protect?  If  such  a  public  use  is  not 
a  use  within  the  meaning  of  the  statute;  how  can  the  court  extract 
the  case  from  its  operation,  and  support  a  patent,  when  the  sugges* 
tions  of  the  patentee  were  not  true ;  and  the  conditions,  on  which 
alone  the  grant  was  authorized,  do  not  exist'' 

"  The  true  construction  of  the  patent  law  is,"  the  court  say,  ^'  that 
the  first  inventor  cannot  acquire  a  good  title  to  a  patent,  if  he  suffers 
the  thing  invented  to  go  into  public  use,  or  to  be  publicly  sold  for 
use  before  he  makes  application  for  a  patent" 

In  this  case  it  appeared  that  the  thing  invented  had  been  in  use  by 
the  public,  with  the  consent  of  the  inventors,  and  through  which 
they  derived  a  profit,  for  seven  years  before  the  emanation  of  a  patent 
And  this  use  was  held  by  the  court  to  be  an  abandonment  of  the 
right  by  the  patentees. 

The  policy  of  granting  exclusive  privileges  in  certain  cases,  was 
deemed  of  so  much  importance  in  a  national  point  of  view,  that 
power  was  given  to  congress  in  the  federal  constitution,  ^'  to  promote 
the  progress  of  science  and  useful  arts,  by  securing  for  limited  times, 
to  authors  and  inventors,  the  exclusive  right  to  their  respective  writ- 
ings  and  discoveries." 

This  power  was  exercised  by  congress,  in  the  passage  of  the  acts 
^3191  ^^^^^  ^^^^  '^'^  referred  to.  And  from  an  examination  of 
^  ^hheiv  various  provisions,  it  clearly  appears,  that  it  was  the  in- 
tention of  the  legislature,  by  a  compliance  with  the  requisites  of  the 
law,  to  vest  the  exclusive  right  in  the  inventor  only  ;  and  that  on 
condition,  that  his  invention  was  neither  known  nor  used  by  the 
public,  before  his  application  for  a  patent  If  such  use  or  know- 
ledge shall  be  proved  to  have  existed,  prior  to  the  application  for  the 
patent,  the  act  of  1793  declares  the  patent  void;  and  as  has  been 
already  stated,  the  right  of  an  alien  is  vacated  in  the  same  manner, 
by  proving  a  foreign  use  or  knowledge  of  his  invention.  ThatkiK>w- 
ledge  or  use  which  would  be  ftital  to  the  patent  right  of  a  citizen, 
would  be  equally  so  to  the  right  of  an  alien. 

The  knowledge  or  use  spoken  of  in  the  act  of  1793,  could  have 
referred  to  the  public  only,  for  the  provision  would  be  nugatory  if  it 
were  applied  to  the  inventor  himself.  He  must,  necessarily,  have  a 
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perfect  knowledge  of  the  thing  invented  and  its  use,  before  he  can 
describe  it,  as  by  law  he  is  required  to  do,  preparatory  to  the  emana- 
tion of  a  patent.  But  there  may  be  cases,  in  which  a  knowledge  of 
the  invention  may  be  surreptitiously  obtained  and  communicated  to 
the  public,  that  do  not  affect  the  right  of  the  inventor.  Under  such 
circumstances  no  presumption  can  arise  in  favour  of  an  abandonment 
of  the  right  to  the  public,  by  the  inventor ;  though  an  acquiescence 
on  hispart,  will  lay  the  foundation  for  such  a  presumption. 

In  iQngland  it  has  been  decided  that  if  an  inventor  shall  suffer  the 
thing  invented  to  be  sold,  and  go  into  public  use  for  four  months ; 
and  in  a  later  case  for  any  period  of  time,  before  the  date  of  his 
patent ;  it  is  uttedy  void. 

In  that  country  the  right  emanates  from  the  royal  prerogative ;  in 
this,  it  is  foundea  exclusively  on  statutory  provisions.  But  the  policy 
in  both  governments  is  the  same  in  granting  the  right,  and  in  fixing 
its  limits. 

Vigilance  is  necessary  to  entitle  an  individual  to  the  privileges  se- 
cured under  the  patent  law.  It  is  not' enough  that  he  should  show 
his  right  by  invention,  but  he  must  secure  it  in  the  mode  required  by 
law.  And  if  the  invention,  through  fraudulent  means,  shall  be  made 
known  to  the  public,  he  should  assert  bis  right  immediately,  and  take 
the  necessary  steps  to  legalize  iL 

^The  patent  law  was  designed  for  the  public  benefit,  as  r#Q2o 
well  as  for  the  benefit  of  inventors.  For  a  valuable  invention,  *■ 
the  public,  on  the  inventor's  complying  with  certain  conditions,  give 
him,  for  a  limited  period,  the  profits  arising  from  the  sale  of  the  thing 
invented.  This  holds  out  an  inducement  for  the  exercise  of  genius 
and  skill  in  making  discoveries  which  may  be  useful  to  society,  and 
profitable  to  the  discoverer.  But  it  was  not  the  intention  of  this  law, 
to  take  from  the  public,  that  of  which  they  were  fairly  in  possession. 

In  the  progress  of  society,  the  range  of  discoveries  in  the  mechanic 
arts,  in  science,  and  in  all  things  which  promote  the  public  con- 
venience, as  a  matter  of  course,  will  be  enlaiged.  This  results  from 
the  aggre^ion  of  mind,  and  the  diversity  of  talents  and  pursuits, 
which  exist  in  every  intelligent  community.  And  it  would  be  ex- 
uemely  impolitic  to  retard  or  embarrass  this  advance,  by  withdrawing 
from  the  public  any  useful  invention  or  art,  and  making  it  a  subject 
of  private  monopoly.  Against  this  consequence,  the  legislature  have 
carefully  guarded  in  the  Taws  they  have  passed  on  the  subject 

It  is  undoubtedly  just  that  every  discoverer  should  realize  the 
benefits  resulting  from  his  discovery,  for  the  period  contemplated  by 
law.  But  these  can  only  be  secured  by  a  substantial  compliance 
with  every  legal  requisite.  His  exclusive  right  does  not  rest  alone 
upon  his  discovery ;  but  also  upon  the  legal  sanctions  which  have 
been  given  to  it,  and  the  forms  of  law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  may  be  communicated  to 
the  public  before  a  patent  is  obtained;  any  acquiescence  in  the 
public  use,  by  the  inventor,  will  be  an  abandonment  of  bis  right 
if  the  right  were  asserted  by  him  who  fraudulently  obtained  it,  per- 
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haps  no  lapse  of  time  could  give  it  validity.    But  the  public  atand 
in  an  entirely  different  relation  to  the  inventor. 

The  invention  passes  into  the  possession  of  innocent  persons,  who 
have  no  knowledge  of  the  fraud,  and  at  a  considerable  expense,  per- 
haps, they  appropriate  it  to  their  own  use.  The  inventor  or  his  agent 
has  full  knowledge  of  these  facts,  but  fails  to  assert  his  right :  shall 
^3211  ^^  afterwards  be  permitted  to  assert  it  with  effect?  Is  not  this 
-'  such  evidence  of  ^acquiescence  in  the  public  use,  on  his  part, 
as  justly  forfeits  his  right? 

If  an  individual  witness  a  sale  and  transfer  of  real  estate,  under 
certain  circumstances,  in  which  he  has  an  equitable  lien  or  interest, 
and  does  not  make  known  this  interest,  he  shall  not  afterwards  be 
permitted  to  assert  it  On  this  principle  it  is,  that  a  discoverer  aban- 
Qons  his  right,  if,  before  the  obtainment  of  his  patent,  his  discovery 
goes  into  public  use.  His  right  would  be  secured  by  giving  public 
notice  that  he  was  the  inventor  of  the  thing  used,  and  tliat  he  should 
apply  for  a  patent.  Does  this  impose  any  thing  more  than  reasonable 
diligence  on  the  inventor?  And  would  any  thing  short  of  this,  be 
just  to  the  public? 

The  acquiescence  of  an  inventor  in  the  public  use  of  his  inven- 
tion, can  in  no  case  be  presumed,  where  he  has  no  knowledge  of 
such  use.  But  this  knowledge  may  be  presumed  from  the  circum- 
stances of  the  case.  This  will,  in  general,  be  a  fact  for  the  jury. 
And  if  the  inventor  do  not,  immediately  after  this  notice,  assert  his 
right,  it  is  such  evidence  of  acquiescence  in  the  public  use,  as  for 
ever  afterwards  to  prevent  him  from  asserting  it  After  his  right  shall 
be  perfected  by  a  patent,  no  presumption  arises  against  it  from  a  sub- 
sequent use  by  the  public. 

When  an  inventor  applies  to  the  department  of  state  for  a  patent, 
he  should  state  the  facts  truly ;  and  indeed  he  is  required  to  do  so, 
under  the  solemn  obligations  of  an  oath.  If  his  invention  has  been 
carried  into  public  use  by  fraud ;  but  for  a  series  of  months  or  years, 
has  taken  no  steps  to  assert  his  right;  would  not  this  afford  such  evi- 
dence of  acquiescence  as  to  defeat  his  application,  as  effectually,  as 
if  he  failed  to  state  that  he  was  the  original  inventor?  And  the  same 
evidence  which  should  defeat  his  appUcation  for  a  patent,  would,  at 
any  subsequent  period,  be  fatal  to  his  right.  The  evidence  he  ex- 
hibits to  the  department  of  state  is  not  only  ex  parte,  but  interested ; 
and  the  questions  of  fact  are  left  open,  to  be  controverted  by  any  one 
who  shall  think  proper  to  contest  the  right  under  the  patent. 

A  strict  consUruction  of  the  act,  as  it  regards  the  public  use  of  an 
mvvY]  invention,  before  it  is  presented,  is  not  only  required  *by  its 
^  letter  and  spirit,  but  also  by  sound  policy.  A  term  of  four- 
teen years  was  deemed  sufficient  for  the  enjoyment  of  an  exclusive 
right  of  an  invention  by  the  inventor ;  but  if  he  may  delay  an  ap- 
plication for  his  patent,  at  pleasure,  although  his  invention  be  carried 
mto  public  use,  he  may  extend  the  period  beyond  what  the  law  in- 
tended to  give  him.  A  pretence  of  fraud  would  afford  no  adequate 
security  to  the  public  in  tiiis  respect,  as  artifice  might  be  used  to  cover 
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the  transaction.  The  doctrine  of  presumed  acquiescence,  where  the 
public  use  is  known,  or  might  be  known  to  the  inventor,  is  the  only 
safe  rule  which  can  be  adopted  on  this  subject 

In  the  case  under  consideration  it  appears  the  plaintiff  came  to  this 
country,  from  England,  in  the  year  1817,  and  being  an  alien,  he 
could  not  apply  for  a  patent  until  he  had  remained  in  the  country 
two  years.  There  was  no  legal  obstruction  to  his  obtaining  a  patent 
in  the  year  1819 ;  but  it  seems  that  he  failed  to  apply  for  one,  until 
three  years  after  he  might  have  done  so.  Had  he  used  proper  dili- 
gence in  this  respect  his  right  might  have  been  secured ;  as  his  in- 
vention was  not  sold  in  England  until  the  year  1819.  But,  in  the 
two  following  years,  it  is  proved  to  have  been  in  public  use  there,  and 
in  the  latter  year,  also  in  France. 

Under  such  circumstances,  can  the  plaintiff's  right  be  sustained? 

His  counsel  assigns  as  a  reason  for  not  making  an  earlier  applica- 
tion, that  he  was  endeavouring  to  make  his  invention  more  perfect ; 
but  it  seems  by  this  delay,  he  was  not  enabled,  essentially,  to  vary  or 
improve  it.  The  plan  is  substantially  the  same  as  was  carried  into 
public  use  through  the  brother  of  the  plaintiff,  in  England.  Such  an 
excuse,  therefore,  cannot  avail  the  plaintiff.  For  three  years,  before 
the  emanation  of  his  patent,  his  invention  was  in  public  use,  and  he 
appears  to  have  taken  no  step  to  assert  hH  right  indeed  he  sets  up, 
as  a  part  of  his  case,  the  patent  of  Forsy the,  as  a  reason  why  he  did 
not  apply  for  a  patent  in  England. 

The  Forsythe  patent  was  dated  six  years  before.  Some  of  the 
decisions  of  the  circuit  courts,  which  are  referred  to,  were  overruled 
in  the  case  of  Pennock  and  Sellers  v.  Dialogue.  They  made  the 
question  of  abandonment  to  turn  upon  the  ^intention  of  the  r#323 
inventor.  But  such  is  not  considered  to  be  the  true  ground.  I- 
Whatever  may  be  the  intention  of  the  inventor,  if  he  suffers  his  in- 
vention to  go  into  public  use,  through  any  means  whatsoever,  without 
an  immediate  assertion  of  his  right,  he  is  not  entitled  to  a  patent; 
nor  will  a  patent,  obtained  under  such  circumstances,  protect  bis 
right 

The  judgment  of  the  circuit  court  must  be  affirmed  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  southern  district  of 
New  York,  and  was  argued  by  counsel :  on  consideration  whereof, 
it  is  adjudged  and  ordered  by  this  court,  Uiat  the  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby  affirmed 
with  costs. 
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^Sylvan  Payboux  and  others,  claimants  of  steamboat 
Planter,  appellants,  v.  William  L.  Howard  and  Francois 
Yarion,  libellants. 

A  libel  iru  filed  in  the  district  court  of  the  United  States  for  the  eastern  district 
of  Louisiana,  against  the  steamboat  Planter^  by  H.  and  Y.,  citizens  of  New 
Orleans,  for  the  recovery  of  a  sum  of  money  alleged  to  be  due  to  them,  as  ship- 
wrights, for  work  done  and  materials  found  in  the  repairs  of  the  Planter.  The 
Ubel  asserts  that,  by  the  admiralty  law  and  the  laws  of  the  state  of  Louisiana, 
they  have  a  lien  and  privilege  upon  the  boat,  her  tackle,  ho^  for  the  payment 
of  the  sums  due  for  the  repairs  and  materials,  and  prays  admiralty  process 
Bffainst  the  boat,  &c.  The  answer  of  the  owners  of  the  Planter  avers  that  they  are 
citizens  of  Louisiana  residing  in  New  Orleans ;  that  the  libellants  are  also  citi- 
zens, and  that  the  court  have  no  jurisdicton  of  the  cause.  Held,  that  this  waa 
a  case  of  admiralty  jurisdiction. 

By  the  civil  code  of  Louisiana,  workmen  employed  in  the  construction  or  repairs 
of  ships  or  boats  enjoy  the  privilege  of  a  lien  on  such  ships  or  boats,  without 
being  bound  to  reduce  their  contracts  to  writing,  whatever  may  be  their 
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amount;  but  this  privilege  ceases  if  they  have  allowed  the  ship  or  boat  to 
dej;>art  without  exercising  their  rights.  The  state  law,  therefore,  gives  a  lien  in 
this  case. 

the  ease  of  the  General  Smith,  A  Wheat.  438,  S.  C.  4  Peters'  Condensed  Reports, 
it  is  decided  that  the  jurisdiction  of  the  admiralty  in  oases  where  the  repairs  are 
upon  a  domestic  vessel,  depend  upon  the  local  law  of  the  state.  Where  the 
repairs  have  been  made  or  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship 
in  the  ports  of  a  state  to  which  she  does  not  belong,  the  general  maritime  law 
gives  a  lien  on  ships  as  security ;  and  the  party  may  maintain  a  suit  in  the 
admiralty  to  enforce  his  right.  But,  as  to  repairs  or  necessaries  in  the  port  or 
state  to  which  the  ships  belong,  the  case  is  governed  altogether  by  the  local  law 
of  the  state ;  as  no  lien  is  implied  unless  it  is  recognized  by  that  law.  But  if 
the  looal  law  gires  the  lien,  it  may  be  enforced  in  the  admirality. 

The  services  in  this  case  were  performed  in  the  port  of  New  Orleans,  and  whethei 
this  was  done  within  the  jurisdiction  of  the  admiralty  or  not.  depends  on  the 
fact  whether  the  tide  in  the  Mississippi  ebbs  and  flows  as  high  up  the  river  as 
the  port  of  New  Orleans.  The  court  eonsidered  themselves  authorized  judi- 
cially to  notice  the  situation  of  New  Orleans,  for  the  purpose  of  determining 
whether  the  tide  ebbs  and  flows  as  high  up  the  river  as  that  place  \  and  being 
satisfied  that  although  the  current  of  the  Mississippi  at  New  Orleans  may  be  so 
strong  as  not  to  be  turned  backwards  by  the  tide,  yet  the  effect  of  the  tiife  upon 
the  current  is  so  great  as  occasions  a  re^lar  rise  and  foil  of  the  water  ,*  New 
*3251  ^'^^^'^B  ^^X  ^  *properly  said  to  be  within  the  ebb  and  flow  of  the  tide, 
^   1  and  the  jurisdiction  of  the  admiralty  prevails  there. 

In  order  to  the  decision  whether  the  admiralty  jurisdiction  attaches  to  such  services 
as  those  performed  by  the  libellants,  the  material  consideration  is.  whether  the 
service  was  essentially  a  maritime  service,  and  to  be  performed  suostantially  on 
the  sea  or  tide  water.  It  is  no  objection  to  the  jurisdiction  of  the  admiralty  in 
the  case,  that  the  steamboat  Planter  was  to  be  employed  in  navigating  waters 
beyond  the  ebb  and  flow  of  the  tide.  In  the  case  of  the  steamboat  Jeiterson,  it 
was  said  by  this  court  that  there  is  no  doubt  the  jurisdiction  exists,  although  the 
commencement  or  termination  of  the  voyage  may  happen  to  be  at  some  place 
beyond  the  reach  of  the  tide. 

Some  of  the  older  authorities  seem  to  give  countenance  to  the  doctrine  that  an 
express  contract  operates  as  a  waiver  of  the  lien:  but  it  is  settled  at  the  ptesent 
day,  that  an  express  contract  for  a  stipulated  sum  is  not  of  itself  a  waiver  of  a 
lien ;  but  that,  to  produce  that  effect,  the  contract  must  contain  some  stipulations 
inconsistent  with  the  continuance  of  such  lien  or  from  which  a  waiver  may 
foirly  be  inferred. 

APPEAL  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 
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In  the  district  court  a  libel  was  filed  on  the  10th  December,  1830, 
by  Howard  and  Yarion,  shipwrights,  residing  in  New  Orleans,  against 
the  steamboat  Planter,  claiming  the  sum  of  two  thousand  one  hun- 
dred and  ninety-three  dollars  and  thirty-five  cents,  being  the  balance 
asserted  to  be  due  to  them  for  the  price  of  work,  labour,  materials 
furnished,  and  repairs  made,  on  the  said  boat,  under  contracts  of  13th 
September  and  19th  October,  1830;  and  alleging  that,  by  the  admi- 
ralty law  and  the  law  of  the  state -of  Louisiana,  they  had  a  lien  on 
the  said  boat  for  the  payment  of  the  same ;  and  that  she  was  about 
leaving  the  port  of  New  Orleans,  and  praying  process,  d^c.  The 
account  for  the  work,  materials,  &c.  was  annexed  to  the  libel. 

The  owners  of  the  steamboat  Planter  filed  a  claim  and  plea  setting 
forth  that  they  were  all  citizens  of  Louisiana,  all  resided  in  the  city 
of  New  Orleans,  and  that  the  libellants  were  fJso  citizens  of  that 
state ;  and  that  dierefore  the  district  court  of  the  United  States  had 
not  jurisdiction  of  the  case. 

By  a  supplemental  answer  the  respondents  denied  all  the  facts  set 
forth  in  the  libel. 

^The  plea  to  the  jurisdiction  of  the  court  was  overruled  rMOA 
and  dismissed ;  and  the  parties  proceeded  to  take  the  testimony  ^ 
of  witnesses  by  depositions,  which  were  filed  as  part  of  the  proceed- 
ing in  the  case. 

By  the  first  contract,  the  shipwrights  stipulated  to  do  certain  speci- 
fied work,  and  furnbh  certain  materials,  the  same  to  be  approved  by 
"  experts,"  for  which  they  were  to  be  paid  the  sum  of  one  thousand 
one  nundred  and  fiity  dollars. 

By  the  contract  of  the  19th  of  October  the  Planter  was  to  be 
hauled  on  shore,  and  in  consideration  of  four  hundred  and  seventy- 
five  dollars,  of  which  two  hundred  was  to  be  paid  in  cash,  and  two 
hundred  and  seventy-five  in  one  month  after  the  boat  should  be 
launched  and  set  afloat,  certain  other  repairs  were  to  be  done  to  her, 
and  she  should  be  delivered  and  ready  to  receive  a  cargo  by  the  20lh 
of  November,  under  a  penalty  of  twenty-five  dollars  per  day  for  each 
day  her  delivery  should  afterwards  be  retarded  by  the  shipwrights. 

The  evidence  in  the  case  is  fully  stated  in  the  opinion  of  the  court 

The  district  court  made  the  following  decree. 

^'  The  libellants  claim  a  balance  due  them  of  two  thousand  one 
hundred  and  ninety-three  dollars. and  thirty-five  cents  for  work  and 
materials  furnished  in  die  repairs  of  the  steamboat  Planter  at  the  re- 
quest of  the  claimants,  and  for  which  they  have  a  lien  by  the  local 
law.  The  claimants,  in  their  first  answer,  deny  the  jurisdiction  of 
the  court,  on  the  ground  that  all  the  parties  were  citizens  of  the  same 
state,  to  wit,  of  I^uisiana;  that  objection,  however,  was  not  inasted 
upon  at  the  trial,  and  is  not  sustainable  on  the  admiralty  side  of  this 
court  In  their  supplemental  answer,  they  deny  generally  the  alle- 
gations of  the  libellants,  and  pray  for  the  dismissal  of  the  libel  and 
damages.  The  whole  account  of  the  libellants  against  the  owners 
amounts  to  three  thousand  six  hundred  and  ninety-three  dollars  and 
thirty-five  cents,  including  the  amount  of  the  written  contracts  en- 
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tered  into  between  the  parties;  of  this  sum  they  acknowledge  the 
payment  of  one  thousand  five  hundred  dollars,  leaving,  as  they  al- 
lege, a  balance  of  two  thousand  one  hundred  and  ninety-three  dol- 
*3271  ^^^  ^^^  thirty-five  cents  due  *them.     By  the  first  contract, 

-'  made  on  the  11th  September,  1830  (the  boat  being  then  in 
the  water),  the  libellants  agreed,  for  the  sum  of  one  thousand  one 
hundred  and  fifty  dollars,  to  make  certain  repairs  on  that  part  of  the 
boat  which  was  above  water,  from  the  wheelhouse  to  the  bow  ;  and 
it  was  further  stipulated,  that  if  they  made  any  other  repairs,  by  re- 
'  placing  unsound  timbers  in  any  other  part  of  the  boat  above  water, 
not  then  discovered,  they  were  to  be  paid  separately  for  so  much. 
After  commencing  the  work,  it  was  perceived  that  the  boat  required 
repairs  under  the  water  as  well  as  above,  and  in  consequence  of  that 
discovery,  the  claimants,  through  captain  Jarreau,  master  of  the  boat 
and  one  of  the  owners,  agreed  to  pay  the  libellants  four  hundred  and 
seventy-five  dollars  for  hauling  out  the  boat,  and  tot  launching  her 
when  she  should  be  repaired ;  and  as  the  quantity  of  work  to  be 
done  was  uncertain,  it  was  stipulated  that  an  account  of  it  should  be 
kept,  and  if  approved  by  captain  Jarreau,  under  whose  inspection  the 
work  was  to  be  done,  the  claimants  bound  themselves  to  pay  the 
amount  thus  to  be  ascertained :  this  latter  contract  was  made  on  the 
19th  October  last.  After  the  boat  was  hauled  outy  it  appears  the 
work  under  both  contracts  was  carried  on  simultaneously.  On  a  first 
view  of  the  account  current  exhibited  in  this  case,  it  would  seem, 
from  the  dates,  that  at  least  a  part  of  the  work  to  be  done  under  the 
first  contract  was  again  chaiged,  but  the  subsequent  testimony  taken 
in  this  case  shows  that  these  charges  were  made  on  account  of  the 
extra  repairs  provided  for  under  the  first  contract;  and  it  further 
appears  that  all  the  charges  made  after  the  19th  of  October,  have  no 
relation  to  the  first  agreement,  but  all  relate  to  the  work  contemplated 
by  the  second  contract  From  the  complexion  of  the  testimony 
taken  by  the  complainants,  their  real  defence  seems  to  be  that  the 
prices  of  the  work  chaiged  are  greater  than  they  should  be,  that  it 
was  not  executed  in  a  proper  manner,  and  that  the  libellants  have 
forfeited  a  considerable  sum  of  money  in  consequence  of  not  deliver- 
ing the  boat  within  the  time  stipulated  in  the  contract  As  to  the 
<two  first  objections,  the  evidence  is  conclusive  in  fiivour  of  the  libel- 
lants ;  captain  Jarreau,  himself,  upon  being  shown  the  account,  did 
not  object  to  it ;  on  the  contrary,  expressed  himself  satisfied  with  the 
^3281  ^^^^y  ^"^  ^^  *^^  ^^  ^'  ^^^  surprised  at  it,  because  there 

-I  was  a  great  deal  more  work  done  than  he  had  any  idea  of;" 
with  respect  to  the  nondelivery  of  the  boat  at  the  time  agreed  upon, 
the  fault  chiefly  attaches  to  captain  Jarreau,  who,  in  severaliinstances, 
retarded  the  work  by  opposing  repairs  which  were  proposed  by  the 
libellants,  but  which  turned  out  to  be  indispensi^le,  and  were  after- 
wards ordered  by  him  to  be  made ;  besides,  he  promised  them  in- 
demnity against  their  obligation  to  pay  twenty-five  dollars  a  day  for 
every  day  they  were  in  default  in  delivering  the  boat,  and  gave  as 
the  reason,  that  they  had  to  do  more  work  than  was  at  first  an- 
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ticipated.  The  chaige  of  four  hundred  and  seventy-five  dollars,  is 
for  the  specific  service  of  hauling  out  and  launching  the  boat,  and 
must  be  allowed  as  such.  On  the  whole,  the  evidence  and  exhibits 
in  the  case  fully  sustain  the  demand  of  the  libellants ;  it  Is  therefore 
ordered,  adjudged,  and  decreed,  that  the  claimants  pay  to  them  the 
said  sum  of  one  thousand  one  hundred  and  ninety-three  dollars  and 
thirty-five  cents,  and  costs  of  suit." 
From  this  decree  the  owners  of  the  Planter  appealed  to  this  court 

The  case  was  aigued  for  the  appellants  by  Mr.  Morton.  Mr. 
Livingston  submitted  a  printed  aigument. 

For  the  appellants  it  was  contended : 

1.  It  does  not  appear,  upon  the  proceedings,  that  the  court  below 
had  jurisdiction. 

2.  That  the  libellants  had  waived  any  privilege  or  lien  upon  the 
said  steamboat,  under  tho  laws  of  Louisiana,  and  therefore  proceed- 
ings in  rem  were  improper. 

3.  Though  the  court  had  jurisdiction,  yet  the  decree  rendered  is 
erroneous. 

On  the  first  point,  **  that  it  does  not  appear,  upon  the  proceedings, 
that  the  court  below  had  jurisdiction ;"  Mr.  Morton  contended,  that 

i'urisdiction  should  appear  afllrmatively,  for  the  district  courts  of  the 
Jnited  States  are  of  limited  jurisdiction,  and  their  proceedings  are 
erroneous  if  the  jurisdiction  be  not  shown  upon  mem.  Kemp's 
Lessees  v.  Kennedy,  6  Cranch,  184 ;  Walker  v.  Turner,  9  Wheat. 
341.  And  this  rule  is  ^applicable  to  all  courts  of  inferior  ju-  r«<K>Q 
risdiction  (Stanyon  v.  Davis,  6  Mod.  224;  the  Lord  Co-  ■■  ^^^ 
ningsby's  case,  9  Mod.  95) ;  and  ha»  been  adopted  by  the  appellate 
court,  from  the  eariiest  periods  of  judicial  history,  for  the  purpose  of 
restraining  inferior  tribunals  within  their  appropriate  spheres  of  action, 
and  preventing  the  possibility  of  their  passing  those  bounds,  even 
by  the  assent  of  parties  below,  to  the  erroneous  exercise  of  power. 

To  sustain  the  jurisdiction  of  the  couit  below,  it  must  appear  af- 
firmatively, either  that  the  Planter  was  a  ^^  foreign  vessel,"  or  being 
a  domestic  vessel,  that  the  lien  or  privilege  created  by  the  laws  of 
Louisiana,  constituted  her  a  proper  subject  for  the  action  of  a  court 
of  admiralty.  The  first  is  not  contended  for  on  the  part  of  the  libel- 
lants ;  and  to  maintain  the  second,  it  must  be  shown  affirmatively, 
that  the  Planter  ^'  was  engaged  in  a  maritime  employment,"  being  a 
navigation  ^^  super  altum  mare,"  or  '^  substantially  upon  waters  within 
ebb  and  flow  of  the  tide ;"  constituting  a  case  of  admiralty  jurisdiction, 
as  rec(^nized  '^  by  the  law,  admiralty  and  maritime,  as  it  has  ex- 
isted for  ages,"  which  alone,  the  admiralty  courts  of  the  United  States 
act  under,  and  have  authority  to  administer  to  the  cases  as  they  arise. 
The  steamboat  Thomas  Jefferson,  Johnson  claioiant,  10  Wheat  428 ; 
American  Insurance  Company  v.  Canter,  1  Peters'  Rep.  545;  The 
St  Jago  de  Cuba,  9  Wheat  409, 416 ;  The  General  Smith,  4  Wheat 
438;  Ramsey  v.  Allegree,  12  Wheat  611 ;  ship  Robert  Fulton,  1 
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Paine's  C.  C.  Rep.  645.  A.dmiralty  jurisdiction  is  not  then  to  be 
inferred,  because  a  vessel  is  the  subject,  and  a  state  law  has  created  a 
lien,  however  positively  these  facUi  may  be  alleged  upon  a  record,  and 
remain  uncontroverted :  a  converse  doctrine  would  have  sustained 
the  jurisdiction  in  the  case  of  the  Jefferson,  before  cited ;  and  would 
equally  establish  an  admiralty  jurisdiction,  where  state  laws  had  cre- 
ated liens,  whether  upon  tideless  rivers  or  upon  the  waters  of  the 
lakes:  in  all  of  which  cases,  it  may  be  observed,  that  the  vice-ad- 
miralty colonial  courts  would  have  exercised  jurisdiction  by  virtue  of 
their  peculiar  commissions ;  but  not  as  cases  of  admiralty  jurisdiction, 
which  they  never  were,  and  to  constitute  them  such  would*  not  be 
within  the  power  of  congress :  though,  to  a  certain  extent,  a  jurisdic- 
♦3301  ^^^  ^^^^  ihem  might  be  conferred  upon  ♦the  district  courts, 
J  under  the  power  "to  regulate  commerce  among  the  states," 
as  is  intimated  in  the  case  of  the  Jefferson.  For  the  extent  of  power 
conferred  on  the  vice-admiralty  courts  by  their  commissions,  see  2 
Gall.  470,  note  47,  for  Commis.  of  V.  Ad.  Court 

"  A  libel  not  alleging  a  thing  done  '  super  altum  mare,'  nothing 
appears  to  give  the  court  jurisdiction ;  for  a  man  shall  not  sue  in  the 
admiralty  only  because  it  is  a  vessel."  "  The  principal"  must  be 
shown  to  be  within  their  jurisdiction.  Shermoulin  v.  Sands,  1  Lord 
Rayra.  27J ;  1  Kent's  Com.  363;  HaU's  Ad.  Prac.  136,  137;  2 
Brown's  Civ.  and  Ad.  Law,  271. 

What  does  appear  upon  the  record,  is  relied  upon  to  be  sufficient 
for  inferring  jurisdiction  in  the  court  below. 

The  libd  only  alleges,  that  the  libellants  have  a  lien  and  privilege 
upon  said  boat  by  the  admiralty  law,  and  by  the  law  of  Louisiana ; 
being  merely  a  statement  of  consequences,  that  could  give  jurisdiction 
of  the  case  to  the  court  as  a  result,  should  it  appear  by  further  facts, 
that  the  Planter  was  engaged  in  a  "  maritime  employment,"  navi- 
gating "  super  altum  mare,"  or  "'waters  within  ebb  and  flow  of  the 
tide ;"  neither  of  which  are  to  be  found  in  any  part  of  the  record  of 
the  proceedings  below,  and  in  the  absence  of  which,  the  clear  bear- 
ing of  the  authorities  indicates  that  no  jurisdiction  can  ever  be  in- 
ferred :  "  the  case  not  appearing  to  be  a  maritime  contract,  nor  made 
such  by  the  state  law,"  which  it  is  admitted  must  be  done  to  main- 
tain the  jurisdiction  of  the  court. 

It  would  seem  to  have  been  conceded  on  the  part  of  the  libellants, 
that  were  the  inception,  progress  and  termini  of  the  Planter's  em- 
ployment, beyond  ebb  and  flow  of  the  tide,  or  substantially  such,  the 
case  would  clearly  be  within  that  of  the  Thomas  Jefferson,  10  Wheat. 
428.  It  is  submitted  with  some  confidence,  that  this  state  of  facts  is 
but  a  fair  inference  from  the  whole  record  of  the  case. 

It  is  by  no  means  conceded  that  New  Orieans  is  within  the  ebb 
and  flow  of  the  tide ;  on  the  contrary,  that  the  court  will  notice  the 
notorious  and  historical  fact  that  is  beyond  the  ebb  and  flow  of  the 
tide ;  that  the  Mississippi  river  is  not  an  arm  of  the  sea,  nor  an  inlet 
from  the  ocean,  but  an  inland  river,  whose  current  assumes  but  one 
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course  t>r  flux  to  the  ^ocean,  and  is  uninfluenced  by  its  tides,  i-^qqi 
The  Apollon,  9  Wheat  374;  3  Dall.  297 ;  Hooker  v.  Cum-  L  *^^ 
mings,  20  Johns.  Rep.  98 ;  Make  Brun's  Geography,  vol.  6,  p.  68, 
book  79,  ed.  of  1826 ;  Stoddard's  Louisiana,  164,  ch.  4. 

An  arm  of  the  sea  is  where  the  sea  or  tide  ''flows  and  reflows." 
Sir  Henry  Constable's  case,  5  Coke's  Rep.  107.  A  navigable  river 
is  also  considered  as  an  arm  of  the  sea;  but  there  is  an  important 
distinction  between  the  legal  and  popular  import  of  the  term  ''  navi- 
gable," as  applied  to  rivers;  and  no  part  of  the  law  is  more  clearly 
.settled,  than  that  to  determine,  whether  or  not  a  river  is  navigable,  a 
regard  must  be  had  to  the  '^  ebbing  and  flowing  of  the  tide."  For 
those  streams  of  water  which  are  of  public  use  for  inland  navigation 
above  the  line  to  which  the  tide  ordinarily  flows,  are  strictly  '^  not 
navigable,"  though  they  are  public  highways,  for  the  purpose  of 
transDortation ;  although  the  water  is  fresh  at  full  tide,  yet  the  river 
is  still  an  arm  of  the  sea  if  it  '<  flows  and  reflows." 

This  has  never  been  controverted  in  England,  and  is  well  settled 
in  this  country.  Angell  on  tide  waters,  chap.  4,  p.  60,  ed.  of  1826, 
where  will  be  found  coUeoted  all  the  English  and  American  authori- 
ties upon  the  subject 

"  The  tide  is  not  felt  at  New  Orleans.  The  rise  and  fall  of  the 
river  is  caused  exclusively  by  the  rainy  and  dry  season  in  the  in- 
terior; at  low  water  the  flow  to  the  sea  is  scarcely  perceptible." 
From  the  surveyor-general  of  Louisiana.  Hall's  Travels,  vol.  2, 
284. 

The  tides  have  little  effect  upon  the  water  at  New  Orleans.  They 
"sometimes"  cause  it  to  "swell"  but  never  to  "slacken  its  current" 
Stoddard's  Louisiana,  164,  ch.  4. 

The  employment  of  the  Planter,  thus,  in  its  inception,  appearing 
not  to  have  been  of  a  maritime  nature,  is  shown  in  its  further  pro- 
gress to  have  been  exclusively  beyond  the  ebb  and  flow  of  the  tide. 
The  second  contract  states  that  the  boat  is  to  be  delivered  "  ready  to 
receive  a  cargo."  The  testimony  shows  her  to  have  been  "  launched 
and  partly  laden."  The  return  of  the  marshal  shows  her  redelivery 
to  claimants.  The  testimony  of  Wilson  states  Jarreau  to  have  acted 
as  commander  when  the  Planter  was  launched,  and  as  commanding 
her  at  the  time  witness  gave  his  evidence.  The  ^^aflSdavit  of  r»3Q2 
claimants  states  that  Captain  Jarreau  was  then  navigating  "  on  *- 
the  Mississippi,  between  New  Orleans  and  Bayou  Sarah,  and  on  the 
Red  river  between  New  Orleans  and  Alexandria." 

As  in  the  case  of  the  Jefferson,  the  court  noticed  tliat  Shipping- 
port  was  beyond  ebb  and  flow  of  tide,  without  any  positive  evidence 
appearing  on  the  record ;  so  will  they  notice  the  same  fact,  as  to  New 
Orleans,  Bayou  Sarah,  Alexandria,  Baton  Rouge,  and  Red  river. 
The  last  four  places  being  also  historically  noted  as  equally  beyond 
tide  water.  Darby's  Louisiana,  95, 197.  Stoddard's  Louisiana,  166, 
186. 

The  record  then  affords  evidence  that  the  Planter,  having  been 
redelivered  to  the  claimants,  and  laden  with  cargo,  was  employed, 
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not  in  '^  maritime  service,"  nor  in  trading  ^'to  Mobile,  Pensacola,  or 
intermediate  places,''  but  in  navigating  between  New  Orleans,  Bayou 
Sarah,  Red  river,  and  Alexandria,  presenting  a  case  of  ^'interior 
trade,"  wherein  the  inception,  intermediate  progress  and  termination 
of  the  voyage  were  wholly  beyond  admiralty  jurisdiction.  On  the 
part  of  the  libellants,  it  is  assumed  that  New  Orleans  is  within  tide 
water,  and  a  doctrine  thereupon  is  applied  drawn  from  the  case  of 
the  Jefferson,  10  Wheat.  428,  that  admiralty  jurisdiction  is  sustaina- 
ble when  the  "  inceptian^^  of  the  contract,  &,c,  is  thus  circumstanced. 
But  that  case  we  suppose  to  establish  a  converse  doctrine.  The  "  in-^ 
ceptum,^^  &c.  being  there  noticed  by  the  court  as  not  answering  to 
the  idea  of  a  navigation  "  substantially"  beyond  tide  waters,  so  as  to 
oust  admiralty  jurisdiction,  and  consequently  not  sufficient  to  confer 
jurisdiction,  were  alone  relied  upon  as  substantially  ^^a  maritime 
employment." 

It  is  not  perceived  in  what  manner  the  inferences  adverse  to  the 
jurisdiction  below  become  nefi;atived,  or  the  defective  libel  aided 
through  the  evidence  of  a  public  act  making  New  Orleans  a  port, 
of  entry.  Could  an  analogous  law  for  Shippingport,  in  Kentucky 
have  varied  the  views  taken  by  the  court  of  that  case?  The  general 
collection  law  of  March,  1799,  sec.  4,  creates  various  ports  of  entry 
and  delivery  upon  Lake  Champlain,  Ontario,  and  Lake  Erie ;  and 
supposing  a  case  similar  to  the  present  to  be  now  before  the  court 
from  the  northern  district  of  New  York,  the  force  of  these  laws  is  not 
0ow\  realized,  if  ^invoked  to  aid  the  court  in  determining  admi- 
^  ralty  and  maritime  jurisdiction  upon  those  waters.  ^^  Cases 
in  admiralty  do  not  arise  under  the  constitution  and  laws  of  the 
United  States."    Amer.  Ins.  v.  Canter,  1  Peters',  646. 

The  pleadings  on  the  part  of  the  claimants  are  not  only  sufficient 
to  sustain  all  the  exceptions  now  taken,  but  to  warrant  the  inference, 
that  they  were  taken  below  and  overruled.  They  plead  to  the  juris- 
diction :  first,  on  the  ground  that  all  the  owners  are  residents,  &c., 
which  having  been  overruled,  subsequently  a  supplemental  answer 
and  plea  were  filed,  denying  generally  all  the  allegations  contained 
in  the  libeL  Neither  the  reasons  for  disallowing  the  objections  to  the 
jurisdiction,  if  offered,  under  both  of  tliese  pleadings,  nor  the  objec* 
tions  themselves,  appear ;  the  court  below  alone  noticing  that  part 
of  the  evidence  upon  which,  ^'  in  itsjudgment^^  the  real  defence  of 
the  claimants  rested. 

Under  the  first  point  then,  it  is  believed  that  the  court  will  either 
dismiss  the  case  as  not  showing  jurisdiction  upon  the  face  of  the  pro-  - 
ceedings,  or  remand  the  same,  for  the  purpose  of  settling  the  facts 
upon  which  the  jurisdiction  must  rest,  if  it  is  to  be  sustained. 

The  second  point  made  on  the  part  of  the  appellants  is — that  the 
libellants  had  waived  any  privilege  or  lien  upon  the  boat,  under 
the  laws  of  Louisiana,  and,  therefore,  proceedings  ^^  in  rem"  were 
improper. 

In  other  words,  that  the  inference  is  fairly  deducible  from  the  case, 
that  it  was  vrithin  the  contemplation  of  the  parties,  that  their  contracts 
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should  not  create  a  right  to  ^^  provisional  seizure,"  under  articles  284 
and  289  of  the  Code  of  Practice  of  1830,  p.  104,  and  article  2748 
of  the  Civil  Code. 

It  is  observed  on  the  part  of  libellants,  that,  in  this  case,  extraor- 
dinaiy  diligence  was  used  to  enforce  a  right  which  would  have  been 
lost,  had  the  vessel  been  permitted  to  depart  without  its  exercise ; 
and  the  inference  would  seem  to  be  suggested,  that  probably  such  a 
state  of  things  was  within  the  contemplation  of  libellants,  when 
entering  into  the  agreements.  It  is  certainly  true,  that  article  2748, 
referred  to,  declares  the  privilege  to  cease,  if  the  boat  is  allowed  to 
depart  without  exercising  the  right  of  seizure. 

*But  this  effect  takes  place  only,  if  the  contract  should  not  r#QQ4 
have  been  reduced  to  writing ;  and  if  the  amount  should  ex-  *- 
ceed  five  hundred  dollars,  and  the  contract  be  reduced  to  writings 
the  privilege  may  be  unlimited.  Civil  Code,  article  2743,  2747. 
The  "  curia  philippica,"  "  quoad"  liens  or  privileges  on  vessels,  is 
supposed  to  have  been  abrogated  by  articles  3621, 2746,  and  2748  of 
the  Louisiana  civil  code,  alSiough  referred  to  as  yet  subsisting,  in  a 
note  to  Abbott  on  Shipping,  p.  116,  ed.  of  1829. 

The  reducing  the  contract  to  writing,  may  then  be  fairly  taken  as 
expressing  the  intention  of  the  parties,  that  the  right  to  a  provisional 
seizure  should  be  wholly  suspended,  but  the  right  preserved  until  the 
return  of  the  vessel,  and  to  be  exercised  only  in  the  event  of  a  failure 
of  personal  responsibility  on  the  part  of  claimants,  to  which,  by  the 
terms  of  the  contract  of  19th  October,  the  libellants  alone  think  proper 
to  look.  That  full  reliance  must  have  been  placed  in  the  immediate^ 
return  of  the  Planter  to  New  Orleans,  is  apparent,  from  the  fact  of 
her  ownership  and  commercial  employment  there,  as  well  as  by  the 
evidence  upon  the  record,  showing  New  Orleans  to  have  been  the 
inception  and  termini,  after  her  voyage  .upon  the  rivers  throughout 
the  interior  of  the  country.  And  as  conclusively  affirming  this  view 
of  the  intention  of  the  libellants.  Is  the  further  fact  evidenced  by  the 
contract  of  the  19th  October,  of  extending  a  credit  of  two  hundred 
and  seventy-five  dollars,  forming  a  portion  of  the  aggregate  sum,  to  . 
one  month  after  the  Planter  should  have  been  launched,  set  afloat 
and  delivered,  ready  to  receive  a  cargo — an  evident  suspension  of  the 
right  to  provisional  seizure,  until  after  the  Planter  must  have  left  the 
jurisdiction  of  the  court,  showing  cleariy  that  such  an  understanding 
existed  between  the  parties  as  justifies  an  application  of  the  principle 
in  the  note  to  Raitt  v.  Mitchell,  4  Campbell,  150,  and  which  is  con- 
ceded to  be  entirely  compatible  with  the  laws  of  Louisiana. 

The  construction  placed  upon  the  contract  of  19th  October  by  the 
libellants,  limits  it  to  ^<  thirty  days  after  the  vessel  should  be  set 
afloat ;"  but  it  is  presumed  this  limitation  will  not  be  sanctioned,  and 
when  the  whole  contract  is  brought  *into  notice  and  its  parts  r«335 
viewed  in  connexion,  that  construction  contended  for  by  the  *- 
appellants,  must  be  aiffirmed. 

Under  the  second  point,  then,  it  is  admitted,  that  superadding  to 
other  corroborating  circumstances,  the  extension  of  credit  for  a  por- 
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tion  of  th6  aggregate  amount  involved,  to  a  period  afler  the  right  to 
provisional  seizure  could  have  been  exercised,  brings  the  case  within 
the  doctrine  of  Raitt  v.  Mitchell,  4  Campb.  N.  P.  150. 

The  third  point  relied  upon  by  the  appellants  is,  that  the  decree 
rendered,  is  erroneous.  In  support  of  this  position  Mr.  Morton  went 
into  a  particular  examination  of  the  evidence.  This  part  of  the  aigu- 
ment  is  stated  and  examined  in  the  opinion  of  the  court. 

The  decree  rendered  is  further  erroneous,  in  that  it  directs  four 
hundred  and  seventy-five  dollars,  charged  in  the  account  of  libellants 
for  drawing  the  boat  out  of  the  water,  to  be  paid  to  them ;  of  which 
sum,  two  hundred  and  seventy-five  dollars,  by  the  express  terms  of 
the  contract  of  19th  October,  were  not  demandable  until  <<  one  month 
afler  the  libellants  had  delivered  the  Planter  afloat,  and  ready  to  re- 
ceive a  cargo." 

[Here  the  counsel  went  into  a  particular  examination  of  the  evi- 
dence.] 

The  regtilation  of  the  subject  of  '^  liens  or  privileges,''  and  pro- 
visional seizure,  by  the  laws  of  Louisiana,  will  be  found  mainly  to 
have  in  view  the  internal  trading  navigation  of  the  country,  from 
New  Orleans.  Art  284  of  the  Code  of  Practice  of  1800,  which  is  a 
comment  upon  Art  2748  of  the  Civil  Code,  has  alone  reference  to 
"  water  cra^  within  the  state,"  and  Art  289  of  the  same,  after  deal- 
ing much  in  detail  upon  ^<  lien  and  provisional  seizure  of  ships,  ves- 
sels or  water  craft,  navigating  within  the  state,"  in  a  separate  section, 
and  as  an  exception  to  the  general  purview  and  scope  of  the  legisla- 
tion, further  provides  that  ^^such  seizure  maybe  made  'even'  of 
ships  or  vessels  trading  out  of  the  state,"  and  their  laws  appear  to 
have  had  in  view,  among  other  subjects,  '<  the  intricate  matters  of 
dispute,  involved  with  the  peculiar  internal  steamboat  navigation 
from  New  Orleans,  by  affording  various  aids  and  facilities,  suscepti- 
ble of  being  adapted  to  most  of  the  difficulties  that  would  arise,  and 
i^oofii  of  which  aids  their  courts  have  express  power  ♦to  avail  them- 
"^^^J  selves.  Thus  from  Art.  441  to  461  of  the  Code  of  Practice 
of  1830,  are  recognized,  '  experts,'  persons  versed  in  the  knowledge 
either  of  a  science,  an  art,  or  a  profession,  selected  in  order  to  give 
their  opinion,  on  some  point  or  question,  on  which  the  decision  of  a 
cause  depends."  Also,  "auditors"  of  accounts,  "judicial"  aibitra- 
tors,  &c.  &c.  whose  detailed  services  are  therein  fully  enumerated ; 
but  none  of  whom,  it  is  supposed,  could  be  required  to  act  by  the 
district  court  of  the  United  States,  however  essential  to  the  elucida- 
tion of  a  cause. 

From  the  decisions  of  the  inferior  tribunals,  invested  with  cog- 
nizance of  these  cases,  the  right  of  appeal,  and  a  speedy  final  deter- 
mination of  the  appellate  court  is  carefully  provided  for  by  art.  670  to 
603  of  the  Code  of  Practice  for  Louisiana  of  1830. 

In  conclusion,  it  is  submitted  that,  if  the  inference  be  not  decidedly 
adverse  to. the  jurisdiction  below,  upon  the  face  of  the  proceed- 
ings, yet  important  facts  identified  with  that  jurisdiction,  do  appear 
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of  SO  doubtful  and  unsettled  a  character  as  to  render  it  proper  to 
remand  the  case  for  a  satisfactory  establishment  of  those  facts. 

That,  although  it  should  be  considered  that  proceedings  below 
"in  rem''  were  proper,  yet  material  errors  having  been  obviously  in- 
corporated with  the  decree,  renders  its  enforcement  impossible,  and 
makes  it  now  essential  for  the  ends  of  justice,  that  the  whole  subject 
be  remanded  for  that  full  re-investigation,  through  which  those  ends 
can  alone  be  attained. 

Mr.  Livingston,  for  the  appellees,  stated : 

The  main  objection  to  the  decree  in  this  case  is,  that  the  district 
court  of  Louisiana,  as  a  court  of  admiralty,  had  no  jurisdiction  of  the 
case. 

The  libellants  contend  for  the  jurisdiction  on  the  privil^e  granted 
by  general  maritime  law ;  and  on  the  express  lien  given  by  the  laws 
of  the  state. 

L  The  general  maritime  law.  Cases  are  abundant  to  show  that 
shipwrights  have  a  privilege  on  the  ship  for  repairs  and  a  right  to 
enforce  it    Roll's  Ab.  533 ;  1  Peters'  Admiralty  Reports,  227,  233. 

*2.  The  laws  of  the  state  give  the  privilege  witnout  re-  r»QQ7' 
ducing  the  agreement  to  writing,  as  is  required   in  other  ^ 
cases.    Louisiana  Civ.  ^  Cod.  art.  2748. 

It  is  aigued  that  a  state  law  cannot  give  jurisdiction  to  a  court  of 
the  Unit^  States.  In  one  sense  this  b  true :  a  state  law  cannot  ex- 
lend  such  jurisdiction,  but  they  may  create  a  right  which  can  only 
be  enforced  by  such  a  court  For  instance,  by  the  general  admiralty 
law,  a  master  of  a  ship  cannot  sue  in  the  admiralty  for  his  wages  by 
a  libel  on  the  ship,  because  by  the  maritime  law,  he  Jhas  no  lien  on 
the  vessel.  But  suppose  a  state  law  to  give  such  lien  for  all  con- 
tracts made  with  the  owners  in  the  state,  the  maritime  court  of  the 
United  States,  it  is  apprehended,  would  take  cognisance  of  the  case, 
and  enforce  the  law.  This,  it  is  acknowledged,  would  not  be  done 
unless  the  case  made  by  the  state  is  a  maritime  contract  Is  this 
such  an  one?  In  the  case  of  the  Jefferaon,  10  Wheat  the  mariners 
could  not  sue  in  the  district  court,  because  the  service,  in  its  inception, 
progress  and  termination,  was  above  the  ebb  and  flow  of  the  sea; 
the  inference  then  is  plain,  that  if  the  contract  and  service  had,  either 
in  the  beginning,  end,  or  any  intermediate  point,  been  within  the  ebb 
and  flow  of  the  sea,  the  decision  would  have  been  different  In  the 
present  case  the  contract  was  made,  the  work  begun  and  completed 
m  a  seaport,  where  there  is  a  regular  flux  and  reflux  whenever  the 
river  is  m  its  onfinary  state. 

Should  it  be  objected  that  it  does  not  appear  that  the  steamboat  in 
question  was  intended,  after  her  repair,  to  navigate  within  the  ebb 
and  flow,  the  answer  is,  first,  that  the  presumption  must  be  that  she 
was  intended  to  navigate  to  and  from  the  place  where  her  owners 
resided  and  where  she  was  repaired ;  that,  at  any  rate,  the  inception 
of  her  fint  voyage  must  be  from  the  seaport  where  she  was. 
Whether  to  go  on  the  coasting  trade  by  sea  to  Mobile,  Pensacola,  or 
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the  iDtermediate  places,  or  to  ply  between  the  sea  and  (he  port,  is  at 
least  as  probable  as  that  she  was  for  the  interior  trade.  Nor  was  it 
necessary  for  the  libellants  to  state  this.  In  a  libel  for  repairs  of  a 
vessel,  it  is  sufficient  to  describe  it  by  the  name  given  to  vessels  of 
that  class,  as  ship,  schooner,  &c.,  without  averring  that  the  repairs 
0oog]  were  intended  to  enable  her  to  ^prosecute  a  sea  voyage ;  yet 
-I  vessels  of  all  descriptions  sometimes  navigate  waters  alx>ve  the 
flux  and  reflux  of  the  sea.  So,  in  the  present  case,  it  was  sufficient 
to  call  the  vessel,  on  which  the  repairs  were  done,  a  steamboat ;  for 
steamboats  are  as  frequently,  and  perhaps  more  so,  employed  on  tide- 
water, as  above  iL  If  the  exception  were  material,  it  ought  to  have 
been  made  by  the  answer;  but  here  the  objection  in  the  answer  is 
merely  to  the  person  of  the  libellants. 

If  it  should  be  objected  that  the  fact  of  New  Orleans  being  within 
the  ebb  and  flow  of  (he  sea  is  not  in  evidence,  the  answer  is,  that 
there  are  notorious  facts  with  which  courts  are  supposed  to  be  con- 
versant, and  of  which  they  will  take  notice  without  further  proof. 
Thus,  in  the  case  of  La  Vengeance,  3  Dall.  296,  1  Peters'  Cond. 
Rep.  132,  the  court  takes  official  notice  of  the  situation  of  Sandy 
Hook ;  and  in  the  case  from  20  Johnson,  cited  by  the  defendant, 
they  assume,  in  like  manner,  that  Salmon  river  is  a  fresh  water  river, 
and  that  it  has  no  flux  and  reflux.  In  the  case  before  the  court, 
there  is  moreover  the  evidence  of  a  public  act,  making  New  Orleans 
a  port  of  entry  and  delivery. 

The  second  error  assigned  in  the  printed  statement  js,  that  the 
libellants  had  waived  any  privilege  or  lien  on  the  steamboat  by  the 
laws  of  Louisiana.  If  this  were  made  out,  it  would  not  afiect  the 
right  of  the  libellanis  uAder  the  law  maritime.  But  it  is  not  per- 
ceived that  there  is  any  evidence  of  such  waiver.  The  article  which 
gives  the  privilege  declares  that  it  shall  be  lost  if  the  party  suflfer  the 
vessel  to  depart  without  exercising  the  right ;  and  this  is  the  only 
condition.  But  in  this  case  extraordinaiy  diligence  was  used,  and 
the  libel  calls  for  the  immediate  interposition  of  the  court  to  prevent 
the  departure.  The  vessel  crossed  the  river  from  the  shipyard  on 
the  8th  of  December,  the  libel  was  filed  on  the  10th,  and  the  seizure 
made  on  the  11th  of  the  same  month. 

Thai  an  express  contract  for  a  specific  sum  is  not  a  waiver  of  the 
privilege  is  proved  by  the  case  cited  by  the  defendant  from  4th  Camp. 
150.  Such  a  rule  could  only  have  been  made  by  using  the  word 
credit  in  a  sense  in  which  it  was  not  employed.  The  worinnan 
may  be  said  to  perfomn  his  labour  on  the  credit  of  the  owner,  when 
^3391  ^^  ^^^  bis  promise  for  a  certain  *sum  to  be  paid  in  cash  on 
-I  the  finishing  of  the  work ;  and  in  this  sense  the  rule  applies, 
and  was  considered  an.  implied  waiver  of  the  privil^;e.  In  the  case 
before  the  court  there  are  two  difierent  contracts,  both  written.  By 
the  first,  for  certain  specified  repairs,  the  owners  agree,  ^Mn  the  name 
of  the  boat,"  to  pay  in  cash  one  thousand  one  hundred  and  fifty 
dollars;  by  the  second,  it  being  found  it  would  be  necessaiy  to  haul 
up  the  boat,  four  hundred  and  seventy-five  dollars  were  agreed  to  be 
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paid  foi  that  aervkey  two  hundred  in  cash,  and  two  hundred  and 
seventy-five  in  thirty  days  after  the  boat  should  be  set  afloat ;  and  it 
is  further  agreed  that  the  libellants  should  caullc  and  repair  the  boat 
so  that  she  shall  not  leak,  to  be  paid  for  as  soon  as  the  account  shall 
be  approved.  Here,  it  will  be  observed,  that  no  term  of  time  was 
given  for  any  part  except  the  two  hundred  and  seventy-five  dollars 
for  hauling  up  the  boat;  this  was  to  be  paid  thirty  days  after  the 
boat  was  set  afiocA.  When  that  happened  does  not  appear.  She 
came  over  to  the  town  side  of  the  river  on  the  8th  of  December,  but 
when  she  was  launched  was  not  said.  Part  of  the  one  thousand  five 
hundred  dollars  paid  may  then  be  reasonably  imputed  to  this  balance 
of  two  hundred  and  seventy-five  dollars,  because  the  debt  for  the 
extra  repairs  was  not  due  until  they  were  finished,  and  it  ^appears 
they  were  not  finished  until  the  suit  was  brought  Where  then 
there  are  two  debts,  one  already  payable,  the  other  not,  a  sum  paid 
without  designation  shall  be  imputed  to  that  which  is  due.  Civil 
Code,  article  2162.  Therefore,  this  part  of  the  debt,  on  which 
credit  was  given  being  extinguished,  no  question  can  arise  as  to  the 
lien  for  the  balance. 

There  remain  now  only  the  objections  to  the  sum  allowed.  On 
this  point  the  court  is  referred  to  the  full  and  conclusive  testimony 
offered  by  the  libellants,  that  all  the  materials  and  workmen  they 
furnished  were  necessary — ^that  they  were  actually  furnished — that 
they  are  not  overchaiged — ^that  the  work  was  carried  on  under  the 
inspection  of  the  captain,  and  was  acknowledged  to  have  been  exe- 
cuted to  his  satisfaction . 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court. 

This  case  comes  up  from  the  district  court  of  the  United  i-mja 
^States  for  the  eastern  district  of  Louisiana.   The  proceedings  1- 
in  the  court  below  were  in  rem  against  the  steamboat  Planter,  to  re- 
cover compensation  for  repairs  made  upon  the  boat 

The  libel  states  that  Howard  and  Varion,  shipwrights,  residing  in 
the  city  of  New  Orleans,  had  found  materials  and  performed  certain 
work  on  the  steamboat  Planter,  for  which  the  said  steamboat  and 
her  owners  were  justly  indebted  to  them  in  the  sum  of  two  thousand 
one  hundred  and  ninety-three  dollars  and  thirty-five  cents ;  and  al- 
leges that  by  the  admiralty  law,  and  the  laws  of  the  state  of  Louisi- 
ana, they  have  a  lien  and  privilege  upon  the  boat,  her  tackle,  ap- 
parel and  furniture  for  the  payment  of  the  same;  and  prays  ad- 
miralty process  against  the  boat,  and  that  the  usual  monition  may 
issue. 

The  appelianis  afterwards  appeared  in  court  and  filed  their  claim 
and  idea,  alleging  that  they  are  citizens  of  Louisiana,  and  residing 
in  the  city  of  New  Orleans,  and  that  they  are  the  sole  and  lawful 
owners  of  the  steamboat  Planter;  and  alleging  further,  that  the  libel- 
lants are  also  citizens  of  the  same  state,  and  that  the  court  had  no 
jurisdiction  of  the  case. 
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The  plea  to  the  jurisdiction  of  the  court  was  overruled,  and  a  sup- 
plemenud  and  amended  claim  and  answer  filed,  denying  all  and 
singular  the  facts  set  forth  in  the  libel ;  and  by  consent  of  parties  an 
order  of  court  was  entered,  that  the  testimony  of  the  witnesses  for 
the  respective  parties  be  taken  before  the  clerk  of  the  court,  and  read 
in  evidence  upon  the  trial,  subject  to  all  legal  exceptions ;  and  upon 
the  hearing  of  the  cause  the  court  decreed  that  the  claimants  should 
pay  to  the  libellants  two  thousand  one  hundred  and  ninety-three 
dollars  and  thirty-five  cents,  and  costs  of  suit.  An  appeal  to  this 
court  was  prayed  and  allowed. 

Upon  the  aigument  here,  the  following  points  have  been  made. 

1.  It  does  not  appear  upon  the  proce^ings,  that  the  court  below 
had  jurisdiction  of  the  case. 

2.  That  the  libellants  had  waived  any  privilege  or  lien  upon  the 
steamboat  under  the  law  of  Louisiana,  and  therefore  proceedings  in 
rem  were  improper. 

3.  If  the  court  had  jurisdiction,  the  decree  is  erroneous  on  the 
merits. 

^3411  ^^^  ^^^^  0^  jurisdiction  in  the  district  court  is  not  put 
^  on  the  ground  set  up  in  the  plea  in  the  court  below,  that  all 
the  parties  were  citizens  of  the  same  state.  This  has  been  very  pro- 
perty abandoned  here,  as  entirely  inapplicable  to  admiralty  proceed- 
ings in  the  district  court.  But  it  is  said  that  it  does  not  appear  upon 
the  face  of  the  proceedings,  that  the  cause  of  action  properly  belonged 
to  admiralty  jurisdiction.  There  can  be  no  doubt  that  it  must  appear 
from  the  proceedings,  that  the  court  had  jurisdiction  of  the  case. 

The  proceeding  is  in  rem  against  a  steamboat,  for  materials  found 
and  work  performed  in  repairing  the  vessel  in  the  port  of  New 
Orleans,  as  is  alleged  in  the  libel,  under  a  contract  entered  into  be- 
tween the  parties  for  that  purpose.  It  is  therefore  a  maritime  con- 
tract ;  and  if  the  service  was  to  be  performed  in  a  place  within  the 
jurisdiction  of  the  admiralty,  and  the  lien  given  by  the  local  law  of 
the  state  of  Louisiana,  it  will  bring  the  case  within  the  jurisdiction 
of  the  court 

By  the  Civil  Code  of  Louisiana,  article  2748,  workmen  employed 
in  the  construction  or  repair  of  ships  and  boats  enjoy  the  privilege 
established  by  the  code,  without  being  bound  to  reduce  their  con- 
tracts to  writing,  whatever  may  be  their  amount ;  but  this  privilege 
ceases  if  they  have  allowed  the  ship  or  boat  to  depart  without 
exercising  their  right.  The  state  law,  therefore,  gives  a  lien  in  cases 
like  the  present. 

In  the  case  of  the  General  Smith,  4  Wheat  438,  it  is  decided,  that 
the  jurisdiction  of  the  admiralty  in  such  cases,  where  the  repairs  are 
upon  a  domestic  vessel,  depends  upon  the  local  law  of  the  state, 
where  the  repairs  have  been  made,  or  necessaries  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  ports  of  a  state  to  which  she  does  not 
belong,  the  general  maritime  law  gives  a  lien  on  the  ship  as  security, 
and  the  party  may  maintain  a  suit  in  the  adiniralty  to  enforce  his 
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right  But  as  to  repairs  or  Deceasaries  in  the  port  or  state  to  which 
the  ship  belongs,  the  case  is  governed  altogether  by  the  local  law  of 
the  state,  and  no  lien  is  implied  unless  it  is  recognized  by  that 
law.  But  if  the  local  law  gives  the  lien,  it  may  be  enforced  in  the 
admiralty. 

It  is  said,  however,  that  the  place  where  these  services  were  per- 
formed, was  not  within  the  jurisdiction  of  the  admiralty.  *The  r^oAo 
services  in  this  case  were  perfohned  in  the  port  of  New  Or-  ^ 
leans,  and  whether  this  was  within  the  jurisdiction  of  the  court  or 
not,  will  depend  upon  the  fact,  whether  the  tide  in  the  Mississippi 
ebbs  and  flows  as  nigh  up  the  river  as  New  Orleans. 

This  is  a  question  of  fact,  and  it  is  not  undeserving  of  notice,  that 
although  there  was  a  plea  to  the  jurisdiction  of  the  court  interposed, 
the  objection  was  not  set  up.  Had  it  been  put  in  issue,  the  evidence 
would  probably  have  removed  all  doubt  upon  that  question;  not 
having  been  set  up,  it  aflfords  an  inference  that  the  objection  could 
not  have  been  sustained  by  proof. 

But  we  think  we  are  authorized  judicially  to  notice  the  situation 
of  New  Orleans,  for  the  purpose  of  determining  whether  the  tide 
ebhs  and  flows  as  high  up  the  river  as  that  place.  In  the  case  of  the 
ApoUon,  9  Wheat.  374,  it  is  said  by  this  court,  that  it  has  been  very 
justly  observed  at  the  bar,  that  the  court  is  bound  to  take  notice  of 
public  facts  and  geographical  positions :  and  in  the  case  of  the  steam- 
Wt  Thomas  Jeflferson,  the  libel  claimed  wages  earned  on  a  voyage 
from  Shippingport  in  the  state  of  Kentucky,  up  the  river  Missouri, 
and  back  again  to  the  port  of  departure.  And  the  court  say,  that 
the  voyage,  not  only  in  its  commencement  and  termination,  but  in 
all  its  intermediate  progress,  was  several  hundred  miles  above  the  ebb 
and  flow  of  the  tide,  and,  therefore,  in  no  just  sense  can  the  wages 
be  considered  as  earned  in  a  maritime  employment.  It  is  fairiy  to 
be  inferred,  that  the  court  judicially  noticed  the  fact,  that  the  tide  did 
not  ebb  and  flow  within  the  range  of  voyage  upon  which  the  services 
were  rendered,  as  there  is  no  intimation  of  any  evidence  before  the 
court  to  establish  the  fact 

It  cannot  certainly  be  laid  down  as  a  universal,  or  even  as  a  general 
proposition,  that  the  court  can  judicially  notice  matters  of  fact.  Yet 
it  cannot  be  doubted  that  there  are  many  facts,  particularly  with  re- 
spect to  geographical  positions,  of  such  public  notoriety,  and  the 
knowledge  of  which  is  to  be  derived  from  other  sources  than  parol 
proof;  which  the  court  may  judicially  notice.  Thus  in  the  case  of 
the  United  States  v.  I^  Vengeance,  3  Dall.  297,  I  Peters'  Cond. 
Rep.  132,  the  court  iudicially  noticed  the  geographical  position  of 
Sandy  *Hook.  And  it  may  certainly  take  notice  judicially  of  r#3J3 
like  notorious  facts,  as  that  the  bay  of  New  York,  for  instance,  I- 
is  within  the  ebb  and  flow  of  the  tide. 

The  appellants'  counsel  has  referred  the  court  to  Stoddard's  Louisi- 
ana, 164,  for  the  purpose  of  showing  that  the  tide  does  not  ebb  and 
flow  at  New  Orieans ;  but  we  think  it  affords  a  contrary  conclusion. 
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Ths  author  says,  ^^the  tides  have  little  effect  upon  the  water  at 
New  Orleans ;  they  sometimes  cause  it  to  swell,  but  never  to  slacken 
Its  current^'  No  distinction  has  ever  been  attempted  in  settling  (he 
line  between  the  admiralty  and  common  law  jurisdiction,  growing 
out  of  the  greater  or  less  influence  of  the  tide.  So  far  as  that  admi- 
ralty  juri^iction  depends  upon  locality,  it  is  bounded  by  the  ebb 
and  flow  of  the  tide ;  and  if  tne  influence  of  the  tide  is  at  all  felt,  it 
must  determine  the  question.  No  other  certain  and  fixed  rule  can 
be  adopted ;  and  in  determining  this,  we  must  look  at  the  ordinary 
state  of  the  water,  uninfluenced  by  any  extraoidinaiy  freshets. 

The  authority  of  Mr.  Stoddard  goes  to  show  that  the  tides  have 
some  effect  upon  the  water  at  New  Orleans;  they  cause  it  to  swell, 
but  not  so  much  as  to  slacken  the  currenL  In  the  case  of  Rex  v. 
Smith  and  others,  2  Doug.  441,  it  became  a  question  whether  the 
sea  could  properly  be  said  to  flow  above  London  bridge.  It  was 
contended  that  the  tide  beyond  that  limit  was  occasioned  by  the 

Sressure  and  accumulation  backwards  of  the  river  water.  Lord 
[ansfield  said,  a  distinction  between  the  case  of  the  tide  occasioned 
by  the  flux  of  sea  water  or  by  the  pressure  backwards  of  the  fresh 
water  of  a  river  seemed  entirely  new. 

We  think  that  although  the  current  in  the  Mississippi,  at  New 
Orleans,  may  be  so  strong  as  not  to  be  turned  backwards  by  the  tide ; 
yet  if  the  effect  of  tlie  tide  upon  the  current  is  so  great  as  to  occasion 
a  regular  rise  and  Ml  of  the  water,  it  may  properiy  be  said  to  be 
within  the  ebb  and  flow  of  the  tide. 

It  has  been  argued  on  the  part  of  the  appellant,  that  the  evidence 
shows  that  this  steamboat  was  to  be  employed  in  navigating  waters 
beyond  the  ebb  and  flow  of  the  tide,  and  therefore  not  employed  in 
the  maritime  service.  In  the  case  of  the  steamboat  Jefferson,  the 
0044-1  court  said,  there  is  no  doubt  the  jurisdiction  exists,  although 
-I  the  commencement  or  termination  of  the  voyage  may  happen 
to  be  at  some  place  beyond  the  reach  of  the  tide.  The  material  con- 
sideration is,  whether  the  service  is  essentially  a  maritime  service, 
and  to  he  performed  substantially  on  the  sea  or  on  tide  water.  All 
the  service  in  the  case  now  before  the  court  was  at  New  Orieans ; 
and  the  first  voyage,  at  all  events,  was  to  commence  from  that  port. 
The  objection,  therefore,  to  the  jurisdiction  of  the  court  cannot  be 
sustained. 

2.  The  second  exception  is  founded  on  a  supposed  waiver  of  any 
privil^e  or  lien,  and  that  the  appellees  trusted  alone  to  the  personal 
responsibility  of  the  owners  of  tne  steamboat 

To  determine  this  question,  it  becomes  necessary  to  look  at  the 
contracts  under  which  the  repairs  Were  made. 

The  first  bears  date  on  the  llth  of  September,  1830,  by  which 
certain  specified  repairs  were  to  be  made,  for  which  the  appellants 
stipulatea  to  pay  one  thousand  five  hundred  dollare.  No  time  is 
fixed  for  the  payment  The  repairs  contemplated  by  this  contract 
were  such  only  as  could  be  made  without  hauling  up  the  boat.  In 
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the  progresB  of  the  work,  however,  it  was  discovered  that  more  re- 
pairs were  necessary  than  had  been  supposed,  and  which  could  not 
be  made  without  hauling  up  the  boat  And  6n  the  19th  of  October, 
1830,  another  contract  was  entered  into,  by  which  the  owners  agreed 
to  pay  four  hundred  and  seventy-five  dollars  for  hauling  up  the  boat, 
two  hundred  dollars  of  which  was  to  be  paid  in  cash,  and  the  balance 
in  one  month  after  the  boat  shall  be  launched  and  set  afloat  The 
boat  was  then  to  be  repaired  under  the  instruction  of  Captain  Jar- 
reau,  the  work  to  be  paid  for  when  the  account  shall  be  approved  by 
Captain  Jarreau.  The  boat  to  be  repaired  and  delivered  afloat  by 
the  20th  of  November,  ready  to  receive  a  caigo ;  the  appellees  were 
to  allow  twenty-five  dollars  a  day  for  each  day  thfijf  retarded  the 
delivery. 

An  express  contract  having  been  entered  into  between  the  parties 
under  which  these  repaiis  were  made  is  no  waiver  of  the  lien,  unless 
such  contract  contains^  stipulations  inconsistent  with  the  lien,  and 
from  which  it  may  fairly  bo  inferred  that  a  waiver  was  intended,  and 
the  personal  responsibility  of  the  party  only  relied  upon*  Express  con- 
tracts are  generally  made  *^for  freight  and  seamen's  wages,  but  rm^AK 
this  has  never  been  supposed  to  operate  as  a  waiver  of  a  lien  on  ^^ 
the  vessel  for  the  same.  There  are  certainly  some  of  the  older  au- 
thorities which  would  seem  to  give  countenance  to  the  doctrine  that 
an  express  contract  operated  as  a  waiver  of  the  lien ;  but  whatever  may 
have  been  the  old  rule  on  the  subject,  it  is  settled  at  the  present  day, 
that  an  express  contract  for  a  specific  sum  is  not  of  itself  a  waiver  of 
the  lien,  but  that  to  produce  that  eflect,  the  contract  must  contain 
some  stipulations  inconsistent  with  the  continuance  of  such  lien,  or 
from  which'  a  waiver  may  fairly  be  inferred.  Hutton  v.  Bragg,  2 
Marshall,  339 ;  4  Camp.  145,  and  the  cases  cited  in  note. 

Applying  these  rules  to  the  case  before  us,  we  can  discorer  no- 
thing (except  as  to  two  hundred  and  sevenQr-five  dollars,  the  balance 
for  hauling  out  the  boat,  which  will  be  noticed  hereafter,)  inconsist- 
ent with  the  right  of  a  lien,  or  indicating  any  intention  to  waive  it 
In  the  first  contract  no  time  is  fixed  for  the  payment  of  the  one 
thousand  five  hundred  dollars ;  it  became  payable,  therefore,  as  soon 
as  the  work  was  completed.  And  the  repairs  under  the  second  con- 
tract were  to  be  paid  for  as  soon  as  the  account  was  approved  by 
Captain  Jarreau.  There  is  nothing,  therefore,  from  which  it  can  be 
infened  that  any  time  of  credit  was  to  be  allowed.  The  balance  of 
two  hundred  and  seventy-five  dollar8,^for  hauling  out  die  steamboat, 
stands  upon  a  footing  a  little  dififerent  That  was  to  be  paid  in  one 
month  after  the  boat  was  launched  and  set  afloat  A  credit  was 
here  given ;  and  a  credit  too  beyond  the  time  when,  in  all  proba- 
bility, the  boat  would  have  left  the  port  of  New  Orleans ;  for  it  can 
hardly  be  supposed  that  it  would  have  taken  thirty  days  to  load  her. 
And  by  the  Civil  Code  of  Louisiana,  Art  2748,  the  privilege  ceases 
if  the  ship  or  boat  is  allowed  to  depart  without  exercising  tl^  right 

As  to  this  sum,  therefore,  the  decree  is  erroneous. 
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3.  The  principal  ground  of  complaint  under  the  third  point  made 
at  the  bar  is,  that  the  appellants  have  been  made  to  pay  twice  for 
some  part  of  the  work.  That  is,  that  part  of  the  work  which  was 
to  be  done  under  the  first  contract,  and  for  which  they  were  to  pay 
moA^i  o^®  thousand  five  hundred  dollars,  has  *been  chaiged  udder 
^  the  second  contract.  There  is  certainly  some  confusion  grow- 
ing out  of  the  manner  in  which  this  work  was  carried  on  under  the 
different  contracts.  The  work  which  was  to  be  performed  under  the 
first,  was  not  completed  when  the  second  was  entered  into,  and  both 
being  carried  on  at  the  same  time,  might  very  easily  occasion  some 
mistake.  And  in  addition  to  this,  there  was,  under  the  first  contract, 
some  extra  work  to  be  done  and  paid  for  over  and  above  the  stipu- 
lated sum  of  one  thousand  five  hundred  dollars,  which  rendered  it 
still  more  difilcult  to  keep  the  accounts  for  materials  and  labour  under 
the  different  contracts,  separate  and  distinct.  The  evidence  was 
taken  in  writing  out  of  court,  and  no  opportunity  afforded  for  ex- 
planation upon  these  points.  The  district  judge,  feeling  the  difil- 
culties  growing-out  of  these  circumstances,  ordered  Wilson,  one  of  the 
witnesses  whose  deposition  had  been  taken  and  read  in  evidence,  to 
appear  and  answer  in  open  court  He  was  the  clerk  of  the  appel- 
lees, who  had  kept  an  account  of  the  timber  used  and  work  per- 
formed ;  and  on  his  examination  he  swore  that  all  the  chaiiges  and 
items  for  work  done,  in  the  account  of  the  libellants,  were  over  and 
above  the  work  done  under  the  first  contract  for  one  thousand  five 
hundred  dollars.  That  the  libellants  had  hands  at  work  at  the  re- 
pairs under  the  contract  and  the  extra  work  at  the  same  time.  That 
there  is  not  a  day's  work  nor  a  foot  of  plank  charged  in  the  account 
which  was  to  be  done  under  the  first  contract  This  testimony  leaves 
no  reasonable  doubt  of  the  correctness  of  the  account  By  the  second 
contract,  payment  was  to  be  made  when  the  account  was  approved 
by  Captain  Jarreau ;  no  formal  approval  appears  to  have  been  made. 
But  he  was  a  part  owner,  and  superintended  the  repairs ;  and  one  of 
the  witnesses  says  he  was  present  when  the  account  was  presented 
to  Captain  Jarreau,  who  said  he  was  not  surprised  at  it,  because  there 
was  a  great  deal  more  woric  than  he  had  any  idea  of;  and  that  he 
did  not  think  at  first  that  fihe  required  so  much.  This,  although  not 
a  direct,  was  an  implied  approval  of  the  account 

The  delay  in  not  delivering  the  boat  to  the  appellants  by  the  time 
specified  in  the  contract,  was  occasioned  by  her  unexpei^ted  state  and 
mnAfi  condition,  and  the  extent  of  repairs  required.    *And  besides 
-'  the  delivery  at  the  time  mentioned  in  the  contract,  was  dis- 
pensed with  by  Captain  Jarreau. 

Upon  the  whole,  we  are  of  opinion,  that  the  decree  of  the  district 
court,  as  to  the  two  hundred  and  seventy-five  dollars,  must  be  re- 
versed, and  in  all  other  respects  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
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Louisiaoa,  and  was  aigued  by  counsel :  on  consideration  whereof,  it 
is  the  opinion  of  this  court  that  the  decree  of  the  said  district  court 
as  to  the  two  hundred  and  seventy-five  dollars  is  erroneous  and  should 
be  reversed,  and  that  in  all  other  respects  the  said  decree  should  be 
affirmed:  whereupon,  it  is  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  district  court  in  this  cause,  as  to  the 
balance  of  two  hundred  and  seventy-five  dollars  for  hauling  out  the 
steamboat  be,  and  the  same  is  hereby,  reversed,  and  thai  the  said 
decree  in  all  other  respects  be,  and  the  same  is  hereby,  affirmed ;  and 
if  is  further  ordered,  that  each  party  pay  his  own  costs  in  this  court 
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166*  6^1  'HOLUNGSWORTH    MaONIAG  AND  OTHERS,  PLAINTIFFS  IN  ERROR, 

'  7p348  V.  John  R.  Thompson. 

77f  248 

10?f  66  ^®  whole  chaige  of  the  circuit  court  was  brought  up  with  the  record.    By  the 

lOlf  57  court.    This  is  a  practice  which  this  court  have  uniformly  disoounteuanced,  and 

|~  7p  348{  which  the  court  trusts  a  rule  made  at  last  term  will  effectually  suppress. 

|l06f  24 1  This  court  have  nothixig  to  do  with  comments  of  the  judge  of  the  circuit  court 

upon  the  evidence.    The  case  of  Cazrer  y.  Jackson,  4  Peters,  80,  81,  cited  upon 
this  point. 

The  question  now  before  the  court  is,  whether  the  charge  to  the  jury  in  the  circuit 
court  contains  any  erroneous  statement  of  the  law.  In  examining  it  for  the 
purpose  of  ascertaining  its  correptness,  the  whole  scope  and  bearing  of  it  must 
be  taken  together.  It  is  wholly  inadmissible  to  take  up  single  and  detached 
passages,  and  to  decide  upon  them  without  attending  to  the  context,  or  without 
incorporating  such  qualifications  and  explanations  as  naturally  flow  from  the 
language  of  other  parts  of  the  charge.  The  whole  is  to  be  construed  as  it  must 
have  been  understood,  both  by  the  court  and  the  jury,  at  the  time  it  was  de- 
livered. I 

Upon  principle  and  authority,  to  make  an  antenuptial  settlement  void  as  a  fiand 
upon  ctediton,  it  is  necessary  that  both  parties  should  concur  in,  or  have  cog- 
nisance of  the  intended  fraud.  If  the  settter  alone  intend  a  fraud,  and  the  other 
party  have  no  notice  of  it,  but  is  innocent  of  it,  she  is  not.  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law,  is  not  only  a  valuable  considera- 
tion to  support  such  a  settlement,  but  is  a  consideration  of  the  highest  value,  and 
from  motives  of  the  soundest  policy,  is  upheld  with  a  strong  resolution.  The 
husband  and  wife,  parties  to  such  a  contract,  are  therefore  deemed,  in  the  high- 
est sense,  purchasers  for  a  valuable  consideration ;  and  so  that  it  is  bona  fide,  and 
without  notice  of  fraud,  brought  home  to  both  sides,  it  becomes  unimpeachable 
by  creditors. 

Fraud  may  be  imputed  to  the  parties,  either  by  direct  co-operation  in  the  original 
design,  at  the  time  of  its  concoction,  or  by  constructive  co-operation  from  notice 
of  it,  and  carrying  the  desi^  upon  such  notice  into  operation. 

Amone  creditors  equally  meritorious,  a  debtor  may  conscientiously  prefer  one  to 
another ;  and  it  can  make  no  dinerence  that  the  preferred  creditor  is  his  own 
wife. 

Marriage  articles  or  settlements  are  not  required  by  the  laws  of  New  Jersey  to  be 
recorded,  but  only  conveyances  of  real  estate :  and  as  to  conveyances  of  real 
estate,  the  omission  to  record  them  avoids  them  only  as  to  purchasers  and  cre- 
ditors, leaving  them  in  full  force  between  the  parties. 

*349i      *SI('I('OR  to  the  circuit  court  of  the  United  States  for  the 
•■  eastern  district  of  Pennsylvania. 

In  the  circuit  court  of  Pennsylvania,  at  October  sessions,  1826,  a 
feigned  issue  was  made  up  between  the  plaintiffs  and  the  defendant, 
to  try  the  question  of  the  ability  of  the  defendant  to  pay  a  debt  ac- 
knowledged to  be  due  to  the  plaintifis,  and  for  which  judgments  had 
been  obtained  in  their  favour.  The  competency  of  the  defendant 
to  satisfy  the  debt,  depended  on  the  validity  of  a  certain  marriage 
settlement,  made  in  contemplation  of  marriage  between  ^e  de- 
fendant and  Miss  Annis  Stockton,  daughter  of  Richard  Stockton, 
Esq.,  late  of  New  Jeniey,  to  which  instrument  Mr.  Stockton  was  a 
party,  he  being,  by  its  provisions,  the  trustee  of  his  daughter.  The 
marriage  setdement  was  as  follows : 

<' Articles  of  agreement  and  covenant  made  and  executed  thib 
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nineteenth  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-five,  by  and  between  John  R.  Thompson, 
Esq.,  late  of  the  city  of  Philadelphia,  of  the  first  part,  Annis  Stock- 
ton, daughter  of  Richard  Stockton,  Esq.,  of  the  second  part,  and 
Richard  Stockton,  of  the  county  of  Somerset  and  state  of  New  Jersey, 
father  and  trustee  of  the  said  Annis  Stockton,  of  the  third  nart 

*^  Whereas  a  marriage  is  intended  to  be  shortly  had  and  solemnized 
between  the  said  John  R.  Thompson  and  the  said  Annis  Stockton ; 
and  whereas  the  said  Richard  Stockton  has  promised  to  give  unto 
his  said  daughter  a  certain  lot  or  tract  of  land,  belonging  to  him, 
situate  in  the  county  of  Middlesex  and  state  of  New  Jersey,  directly 
opposite  the  mansion  house  of  the  said  Richard  Stockton,  between 
the  old  road  to  Trenton  and  the  turnpike  road,  which  consists  of  be* 
tween  four  and  five  acres  of  land,  be  the  same  more  or  less,  and  is 
bounded  on  the  north  and  south  by  the  said  roads,  on  the  west  by 
lands  of  Dr.  John  Yanclave,  and  the  east  by  a  line  to  be  run  from 
the  north-east  comer  of  (he  garden  now  in  the  possession  of  Mrs. 
Abigail  Field,  to  the  said  turnpike  road,  upon  which  said  lot  the  said 
John  R.  Thompson  has  begun  to  build  a  house.  Now,  it  is  hereby 
agreed  between  the  parties  aforesaid,  and  the  said  Richard  Stockton, 
for  himself  and  his  heirs,  doth  hereby  covenant  and  agree  to  and 
with  the  parties  of  the  first  and  second  *parts,  their  heirs,  rm^gn 
ezecutora,  and  administrators,  in  consideration  of  the  said  mar-  ^ 
riage,  and  of  the  love  and  natural  affection  he  hath  for  his  said 
daughter,  that  from  the  time  of,  and  immediately  after,  the  said  mar- 
ri^e  shall  be  solemnized,  he,  the  said  Richard  Stockton,  shall  and 
wiU  stand  seised  of  the  said  lot  and  premises,  and  of  all  and  singular 
the  buildings  and  improvements  which  shall  be  erected  and  made 
thereon  by  the  said  party  of  the  first  part,  to  uses,  trusts,  and  pur* 
poses  hereinafter  mentioned,  and  to  none  other,  that  is  to  say :  in 
trust  to  permit  the  said  John  R.  Thompson,  and  Annis  his  wife,  dur- 
ing the  time  of  their  joint  lives,  to  possess,  live  in,  and  occupy  the 
said  lot,  house,  and  premises,  with  the  appurtenances,  free  and  clear 
of  all  demands ;  and  in  case  the  said  parties  of  the  first  and  second 
parts  do  not  think  proper  to  inhabit  and  reside  in  the  said  premises, 
that  he,  the  said  Richard  Stockton,  will  let  out  upon  lease  the  said 
premises,  and  receive  the  rents,  issues  and  profits  thereof,  and  pay 
over  the  same  to  the  said  Annis,  party  of  the  second,  during  the  joint 
lives  of  the  parties  of  the  first  and  second  parts.  And  S  the  said 
John  R.  Thompson  should  survive  the  said  Annis  Stockton  and  have 
issue  by  her,  then  in  trust  to  permit  the  said  John  R.  Thompson, 
during  his  life,  to  inhabit  and  occupy  the  said  premises,  if  he  elect 
so  to  do,  free  and  clear  as  aforesaid,  and  pay  over  the  said  rents  and 
profits,  as  he  shall  receive  the  same,  to  the  said  John  R.  Thompson, 
for  the  maintenance  and  support  of  him  and  his  family,  without  he, 
the  said  John  R.  Thompson,  being  at  any  time  thereafter  accounta* 
ble  to  any  person  or  persons  for  the  said  rents  and  profits.  And  afl^r 
the  death  of  the  saia  John  R.  Thompson,  in  trust  of  the  child  or 
children  of  the  said  marriage,  in  equal  shares  as  tenants  in  common, 
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in  fee  simple ;  and  if  there  shall  be  no  child  or  children  of  the  said 
marriage,  then,  upon  the  death  of  either  of  the  said  parties  of  the 
first  and  second  parts,  in  trust  to  convey  the  said  premises  to  the  sur- 
vivor in  fee  simple.  And  the  said  John  R.  Thompson,  for  himself, 
his  heirs,  executora  and  administrators,  doth  covenant  and  agree  to 
and  with  the  parties  of  the  second  and  third  parts,  that  if  the  said 
marriage  shall  take  effect,  and  in  consideration  thereof,  he  will,  with 
lil  convenient  speed,  build  and  furnish  the  said  house  in  a  suitable 
^^«-.  manner,  as  he  shall  judge  fit  and  ^proper ;  and  that  the  said 

•>  erections,  improvements  and  furniture,  together  with  the 
changes  and  additions  which  shall  be  from  time  to  time  made,  shall 
be  subject  to  and  included  in  the  said  trusts,  as  ftur  as  the  same  are 
api^icable  to  each  species  of  property.  And  farther,  that  he  will,  in 
the  space  of  one  year  ftom  the  time  the  said  marriage  shall  take 
effect,  place  on  a  good  security,  in  stock,  or  otherwise,  the  sum  of 
fortv  thousand  doHars,  and  hand  over  and  assign  the  evidences  thereof 
to  the  said  party  of  the  third  part,  who  shall  hold  the  same  in  trust 
to  receive  the  interest,  profits,  or  dividends  thereon,  as  they  shall  from 
time  to  time  arise,  to  the  said  party  of  die  second  part  during  the 
joint  lives  of  the  parties  of  the  first  and  second  parts,  and  that  her 
receipts  for  the  same,  and  also  for  what  may  be  produced  under  the 
before  mentioned  trusts,  shall  be  good  and  valid,  notwithstanding  her 
coverture.  If  the  said  party  of  the  second  part  should  die  before  the 
said  party  of  the  firrt  part,  and  there  should  be  issue  of  the  said  mar- 
riage, then  in  trust  to  receive  the  said  interest,  profits  and  dividends, 
and  pay  the  same  over  from  time  to  time  to  the  said  party  of  the  first 
part,  during  his  life,  for  the  support  of  himself,  and  Uie  maintenance 
and  education  of  his  children,  without  his  being  subject  to  any  ac- 
count as  aforesaid ;  and  after  his  death,  in  trust  for  any  child  or  child- 
ren of  the  said  marriage  in  equal  shares ;  and  if  the  said  Anni^  should 
survive  the  said  John,  and  there  be  issue  of  the  said  marriage,  then 
to  pay  over  the  same  to  the  said  Annis,  during  her  life,  for  her  main- 
tenance, and  the  support  and  education  of  the  said  children,  and 
without  her  being  liable  to  any  account  for  the  same ;  and  after  her 
death,  in  trust  for  the  child  or  children  of  the  said  marriage  in  equal 
shares;  tmd  if  there  shall  be  no  child  or  children  of  the  said  marriage, 
then,  upon  the  death  of  the  said  John  R.  Thompson,  or  Annis  his 
wife,  in  trust,  to  assign  and  deliver  the  said  securities,  and  ail  moneys 
remaining  due,  to  the  one  who  shall  survive,  to  his  or  her  own  uses. 
And  it  is  further  agreed  and  covenanted  by  and  between  the  parties 
aforesaid,  that  it  may  be  lawful  for  the  said  John  R.  Thompson  to 
act  as  the  agent  of  the  parties  aforesaid,  in  all  the  matters  aforesaid, 
by  the  permission  and  under  the  control,  if  need  be,  of  the  said 
*3521  ^^"^^.'  ^^^  ^^  change,  and  from  time  to  time  alter  the  said 

•J  ^securities,  as  occasion  may  require,  and  take  new  securities 
in  their  stead,  so  as  that  the  fund  as  aforesaid  settled  shall  always  be 
kept  good.  And  it  is  also  hereby  further  agreed  and  covenanted  by 
and  between  all  the  said  parties,  that  the  said  trustee  shall  not  be 
held  guilty  of  breach  of  trust,  although  he  does  not  act  personally  in 
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the  premiftds,  unless  be  be  expresdy  desired  and  requested  so  to  do 
by  oue  of  the  other  parties  hereto,  or  those  claiming  under  them;  and 
that  he  shall  not  in  any  manner  be  held  liable  as  trustee,  unless  for 
acts  of  wilful  neglect  or  misconduct" 

The  plaintiffs  and  the  defendant  were  merchants  residing  in  Can- 
ton, in  China,  previous  to  the  26th  of  March,  1825,  when  the  de* 
fendant  returned  to  the  United  States,  leaving  an  agent,  Rodney 
Fisher,  in  Canton,  with  full  powers  to  transact  his  business,  and  to 
bind  him  by  commercial  contracts,  and  who  was  introduced  to  the 
plaintifis  as  his  agent  by  the  defendant  Very  large  loans  were  made 
to  the  agent  of  the  defendant  by  the  plaintiffs,  which  were  employed 
in  loading  the  vessels  of  Edward  Thompson ;  the  goods  being  pledged 
to  pay  the  loans  at  Philadelphia,  and  the  shipments  so  made  being 
for  the  use  of  Edward  Thompson.  Edward  Thompson  was  without 
credit  or  friends  in  Canton,  and  the  credit  of  his  son  John  R.  Thomp- 
son was  thus  employed  by  his  agent  to  load  the  ships;  the  de- 
fendant's compensation  consisting  of  the  commissions  on  the  trans- 
actions. 

On  the  22d  of  November,  1825,  Mr.  Fisher,  as  the  a^ent  of  the 
defendant,  borrowed  of  the  plaintiffs  thirty  thousand  doUara  on  the 

Sledge  of  an  invoice  of  goods  valued  at  about. forty-two  thousand 
oUara;  and  on  the  2d  of  December,  1825,  thirty-three  thousand 
dollars  more  were  borrowed  on  the  pledge  of  another  invoice  valued 
ut  upwards  of  forty -four  thousand  doUais,  together  exceeding  more 
than  sixty-three  thousand  dollars  on  pledges  of  goods  exceeding,  in 
invoice  amount,  eighty-six  thousand  dollare. 

Besides  these  loans,  the  defendant  obtained  others  in  China,  where 
he  also  owed  some  other  debts,  inconsiderable  in  amount,  and  after  his 
return  home,  he  signed  his  father's  respondentia  bondsfor  two  hundred 
thousand  dollars.  On  all  these  loans  and  respondentia,  there  were 
large  sums  lost :  the  goods  pledged  *to  the  plaintiffs  did  not  r#QsQ 
sell  for  half  the  invoice  prices;  and  the  defendant  lost  more-  «• 
over  upwards  of  twenty  thousand  dollars  by  his  father's  failure.  He 
was  not  possessed  of  any  real  estate,  mortgages,  public  stock  or  other 
productive  property ;  and  whatever  he  was  worth,  if  any  thing,  was 
involved  in  his  fiither's  affairs.  « 

On  the  19th  of  November,  1825,  Edward  Thompson's  insolvency 
was  made  public.  On  the  19th  of  December,  1825,  the  defendant, 
having  arrived  from  Canton  in  this  country  on  the  1st  of  June  of  that 
year,  and  soon  after  made  an  engagement  to  be  married  with  Annis, 
the  daughter  of  Richard  Stockton,  Esq.,  submitted  a  statement  of  his 
affairs  to  Mr.  Stockton,  with  a  view  to  the  marriage  settlement  before 
stated,  which  was  executed  the  same  day. 

Statement  by  John  R.  Thompson,  made  previous  to  settlemmit: 

*'  I  have  no  personal  debts  except  to  a  small  amount,  in  common 
course  of  business  and  living.  I  am  surety  for  my  father  in  a  re- 
spondentia bond  to  Messrs.  Schott  and  Lippincott,  in  a  penal  sum  of 
two  hundred  thousand  dollars.  If  the  goods  which  are  pledged  sell 
reasonably  well,  there  can  be  no  loss ;  for  the  freight  on  these  goods, 
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the  commissions  in  China,  and  the  premium  on  dollars  on  the  out- 
ward investment,  all  tend  to  enhance  the  security ;  and  such  is  the 
opinion  of  Mr.  Schott  expressed  to  me  in  a  conversation  on  this  sub- 
ject ;  there  can,  therefore,  be  no  demand  on  me. 

^'  Upon  no  fair  principle  of  calculation  could  the  loss,  if  it  should 
happen,  be  more  thaa  twenty  thousand  dollars,  and  I  consider  my- 
self worth  that  amount,  if  not  more,  in  addition  to  the  sum  proposed 
to  be  settled.  John  R.  Thompson. 

'' December  1%  1825.'' 

Endorsed  by  Richard  Stockton,  ^^  Statement  made  to  the  trustee 
by  J.  R.  Thompson  as  the  basis  of  the  settlement,  and  upon  which 
it  was  made.  R.  S.'' 

The  marriage  took  place  the  28di  December,  1826.  But  during 
the  life  of  Richard  Stockton,  the  settlement  was  never  acknowledged 
^/)i1  ^^  registered,  nor  has  the  forty  thousand  dollars  *in  produc- 
•l  tive  stock,  ever  been  provided,  as  the  settlement  stipulated,  by 
the  defendant,  who  pleads  inability  to  do  so,  from  insolvency.  After 
Mr.  Stockton's  death,  and  shortly  before  judgment  confessed  by  the 
defendant,  for  the  balance  remaining  due  to  the  plaintiffs,  the  de- 
fendant delivered  to  Robert  Stockton,  the  eldest  son  of  Richard 
Stockton,  deceased,  two  promissory  notes,  together,  for  nine  thousand 
five  hundred  dollars,  one  of  which,  for  four  thousand  five  hundred 
dollars,  is  of  doubtful  worth. 

Of  the  sixty  thousand  dollars  and  upwards,  due  by  the  defendant 
to  the  plaintiffs,  a  principal  sum  of  about  twelve  thousand  dollars 
remaining  due.  Suits  were  brought  for  the  same  against  him  in 
Pennsylvania,  where  he  resided,  and  in  New  Jersey,  where  he  settled 
at  the  time  of  his  marriage,  in  both  of  which  suits  judgments  were 
confessed  for  the  sum  claimed. 

On  the  3d  of  June,  1830,  the  following  agreements  relative  to  the 
case  were  entered  into  by  the  counsel  for  me  plaintiffs  and  for  the 
defendant 

Whereas  the  above  named  plaintiffs  did  recover,  on  the  26th  day 
of  November,  1827,  against  the  said  John  R.  Thompson,  the  sum  of 
twenty  thousand  nine  hundred  and  twenty-nine  dollars  and  seven 
cents  damages,  besides  costs  of  suit;  and  whereas  the  said  plaintiffs 
allege  that  the  said  John  R.  Thompson  has  the  means  of  satisf3ing 
said  judgment  and  costs,  and  the  said  John  R.  Thompson  denies  his  ' 
ability  to  pay  the  same,  and  requires  that  the  proof  thereof  may  be 
tried  by  a  jury,  and  an  issue  for  the  trial  thereof  has  been  agreed 
upon  between  the  parties,  in  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Pennsylvania,  to  April  sessions,  1830;  it  is 
hereby  ordered  and  agreed,  that  the  action  as  above  stated  be  entered, 
and  that  the  said  John  R.  Thompson  cause  an  appearance  to  be 
entered  for  him  to  the  same,  and  that  said  plaintifis  declare  of  the 
said  term  of  a  discourse  had  and  moved  between  the  said  plaintiffs 
and  the  said  defendant,  of  and  concerning  whether  the  said  defendant 
has  the  means,  by  the  property  in  his  marriage  settlement  or  other- 
'vise,  of  satisfying  the  judgment  aforesaid ;  and  Uiat  the  said  de- 
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fendant,  in  conaideiatioa  of  a  mutual  promise  on  the  part  of  the  said 
plaintiflb  to  him  made,  did  promise  to  pay  to  the  said  plaintiffs  the 
sum  of  twenty-fiye  ^thousand  dollani,  in  case  he,  the  said  r^g^ 
defendant,  has  the  means  or  ability  of  satisfying  the  judgment  ^ 
aforesaid,  so  that  this  said  issue  may  be  tried  by  the  country.  And 
it  is  further  ordered  and  aereed,  that  the  circumstances  of  the  said 
mutual  promises,  and  of  the  affirmations  and  assertions  laid  in  the 
declaration  shall  be  confessed,  so  that  the  said  issue  may  be  tried  on 
the  merits,  and  that  the  costs  of  the  suit  shall  follow  the  verdict ;  but 
that  the  said  verdict  shall  give  no  title  to  either  party  to  recover  from 
the  odier  the  sum  laid  in  the  declaration*  The  merits  to  be  tried 
without  regard  to  form,  and  either  party  to  be  at  liberty,  under  the 
direction  of  the  court,  to  modify  or  change  the  pleadings  so  as  to 
facilitate  such  trial  on  the  merits." 

^'  Yirhereas  a  feigned  issue  has  been  agreed  upon  between  the 
parties  in  this  case,  for  the  purpose  of  ascertaining  by  law  whether 
the  defendant,  John  R.  Thompson,  has  the  means,  by  the  property 
in  his  marriage  setdement,  or  otherwise,  of  satisfying  the  judgment 
recovered  against  him  in  this  court  to  October  sessions,  1826,  No.  18; 
now,  it  is  hereby  agreed  to  be  the  understanding  of  the  parties  to  this 
suit,  that  if  the  plaintiffii  recover,  that  the  liability  of  the  security 
from  said  defendmt  shall  be  to  the  extent  of  the  property  actually 
settled  by  said  defendant  on  his  then  intended  wife,  by  virtue  of  a 
marriage  settlement,  dated  the day  of  December,  1825. 

^^  And  if  Judgment  shall  be  for  the  defendant,  that  the  said  property 
contained  m  said  setdement  shall  be  entirely  dischaiged,  and  the 
security  entered  as  above  stated  entirely  at  an  end ;  either  party  to 
be  at  liberty  to  carry  the  case,  according  to  established  regulations,  to 
the  supreme  court  of  the  United  States  for  determination." 

The  case  was  tried  at  the  April  term  of  the  cirouit  court  in  1831, 
under  these  agreements,  and  a  verdict  under  the  chaige  of  the  court, 
was  rendered  for  the  defendant  The  plaintiffs  excepted  to  this 
charge  and  prosecuted  this  writ  of  error.  The  whole  of  the  charge 
of  the  court  was  inserted  in  the  bill  of  exceptions,  and  brought  up 
with  the  record. 

The  facts  of  the  case  as  made  out  in  evidence,  according  to  the 
views  of  the  court,  are  stated  particularly  in  the  charge  to  the  jury. 

^The  charge  was  as  follows:  r*^356 

'^The  nominal  parties  are  the  plaintiffs  and  the  defendant  ^ 
The  real  parties  are  the  plaintiffs  and  the  defendant's  wife. 

^*  The  nominal  question  is  whether  the  defendant  has  any  pn>- 

Sirty.  The  real  question  is  whether  the  property  he  ownea  in 
ecember,  1826,  passed  to  Richard  Stockton,  father  and  trustee  of 
Mrs.  Thompson,  for  her  use,  or  whether  it  remained  in  the  defend- 
ant on  account  of  the  legal  inefficacy  of  the  marriage  agreement  to 
divest  him  of  it,  and  vest  it  according  to  that  agreement  If  it  was 
raerative  in  law,  the  house  furniture  and  fund  in  hands  of  Robert 
Stockton  belong  to  him  in  trust  for  the  uses  of  the  agreement 
'*  If  not  then  the  law  deems  J.  R.  Thompson  to  be  the  legal 
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owner  in  trust  for  his  creditors,  of  whom  the  plaintiffi  seem  to  be  th0 
only  ones.  ,. 

'^  He  remains  the  owner,  not  because  the  ag^ement  is  not  binding 
on  him,  but  because,  under  the  circumstances  of  the  case,  his  in- 
debtedness to  the  plaintiffs  put  it  out  of  his  power  to  so  divest  himself 
of  it  OB  to  prevent  tiis  creditors  from  considering  it  his  so  far  as  to  be 
a  fund  for  the  payment  of  their  debt,  and  this  is  the  only  question 
we  have  to  settle.  From  the  evidence,  the  plaintiffs'  debt  is  a  fair 
and  valid  one,  as  between  them  and  defendant ;  between  him  and 
Mr.  Fisher  it  is  not  our  province  to  inquire ;  that  depends,  perhaps, 
on  the  evidence  of  authority  which  the  latter  can  produce ;  but  his 
evidence  is  sufScient  for  the  plaintiffs  to  show  a  debt  existing  at  the 
time  of  the  marriage  agreement  The  judgments  confesed  by 
Thompson  are  evidence  not  only  against  him,  but  as  they  may  affect 
the  interest  of  his  wife  in  the  property  in  question,  to  show  the  in- 
debtedness of  Thompson  at  the  time  of  the  agreement  (Hinde  v. 
Longworth,  11  Wheat  210.)  Taking  the  judgment  in  connexion 
with  the  testimony  of  Mr.  Fisher,  you  will  prolmbly  think  the  plain- 
tiffs' case  so  far  made  out  as  to  establish  the  existence  of  a  valid  legal 
debt  due  plaintiffs  by  defendant  at  the  time  of  the  marriage  setde- 
ment,  and  no  evidence  being  given  to  impeach  the  claim,  we  think, 
in  point  of  law,  it  is  so,  unless  you  feel  at  libertv  to  discredit  Mr. 
Fisher;  though  Mrs.  Thompson  is  no  party  to  the  judgment,  it  is. 
evidence  to  affect  her  claim. 

*3571      ^'  **This  brings  us  to  the  main  question  of  the  validity  of 
•I  the  marriage  setdement,  on  which  the  cause  must  turn. 

^'  It  is  good  between  the  parties,  and  eood  as  to  all  the  worid, 
unless  it  is  liable  to  impeachment  for  fraud ;  which  is  of  two  kinds, 
fraud  in  fact,  and  fraua  in  law. 

<<  The  fiiBt  is  an  intention  or  design  to  defraud,  delay,  injure  or 
prevent  crediton  from  receiving  their  just  debts,  by  a  sale,  deed,  set- 
tlement or  agreement,  by  which  the  property  of  a  debtor  is  withdrawn, 
or  attempted  to  be  withdrawn,  from  their  reach.  The  English 
statute  of  13  Eliz.  declares  all  such  acts  null  and  void  as  to  creditors; 
this  statute  is  in  force  here,  and  you  will  consider  it  as  having  the 
same  effect  in  this  cause  as  a  law  of  New  Jersey ;  the  common  law 
makes  the  same  declaration ;  and  if  the  evidence  brings  this  case 
witliin  it,  your  verdict  must  be  for  the  plaintiff.  Proof  of  fraud  may 
he  made  out  by  direct  evidence,  or  may  be  inferred  from  such  cir- 
cumstances as  will  justify  that  inference ;  but  a  jury  ought  never  to 
presume  it  without  either ;  you  ought  to  be  satisfied  that  the  facts 
before  you  indicate  and  reasonably  prove  the  existence  of  that  dis> 
honest  fraudulent  intention,  which  brings  the  case  within  the  true 
spirit  and  meaning  of  the  law.  A  mere  doubt  or  suspicion  of  the 
fairness  of  the  transaction  ought  not  to  be  su£5cient  to  lead  to  the 
finding  of  any  act  to  be  fraudulent,  unless  the  conduct  and  situation 
of  the  parties,  and  the  effects  intended  to  be  produced  by  the  act, 
appear  inconsistent  with  their  integrity,  and  admit  of  no  reasonable 
interpretation  but  meditated  fraud,  to  be  effected  by  the  agreement, 
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iale  or  deed ;  on  this  subject  the  law  does  not  remain  to  be  settled 
by  this  court ;  it  is  laid  down  by  Judge  Washington,  and  adopted  by 
the  supreme  court  in  the  case  of  Conrad  v.  NichoUs,  4  Peters,  295, 
2%,  297,  and  must  be  considered  as  binding  on  court  and  jury  in 
deciding  on  this  part  of  the  case. 

^<  To  taint  a  transaction  with  fraud,  both  parties  must  concur  in 
the  illegal  design ;  it  is  not  enough  to  prove  fraud  in  the  debtor;  he 
may  lawfully  sell  his  property  with  the  direct  intention  of  defrauding 
his  creditors,  or  prefer  one  creditor  to  another;  but  unless  the  pur- 
chaser or  preferred  creditor  receives  the  property  with  the  same 
fraudulent  design,  the  contract  is  *valid  against  other  ere-  r#Q50 
diiors  or  purchasers  who  may  be  injured  by  the  transaction.  *- 
The  declarations  or  admissions  of  the  debtor,  as  to  the  object  in- 
tended to  be  effected,  are  evidence  to  contradict  his  answer  to  a  bill 
in  chancery,  brought  to  annul  the  act  alleged  to  be  fraudulent,  but 
not  to  defeat  the  title  of  the  grantee  or  person  claiming  under  it,  or  to 
have  a  bearing  on  the  whole  cose.  2  Petem,  119, 120;  Yenable 
et  al.  V.  Bank  of  the  United  States,  2  Halst.  173, 174,  S.  P.  Be- 
fore you  can  pronounce  this  marriage  agreement  void  and  inope- 
rative, on  the  ground  of  actual  fraud,  you  must  be  satisfied  not  only 
that  the  defendant  made  it  with  design  u>  defraud  his  creditors,  but 
also  that  Mrs.  Thompson,  and  her  father  and  trustee,  Mr.  Richard 
Stockton,  participated  and  concurred  in  the  fraud  intended ;  if  they 
were  innocent  of  the  combination,  it  would  be  harsh  and  cruel  in  the 
extreme  to  visit  on  her  the  serious  consequences  of  her  intended  hus- 
band's acts,  and  as  inconsistent  with  law  as  justice. 

<<  The  fitcts  of  the  case  are  neither  complicated  or  contradictory ; 
affording  evidence  much  more  clear  and  satisfoctoiy  than  usually 
appears  in  such  cases;  it  appears  that  John  R.  Thompson,  after 
residing  some  time  in  Canton,  left  it  in  March,  1825,  and  returned 
to  this  place  in  June  following;  that  he  paid  his  addresses  to  Miss 
Stockton  during  the  summer,  contracted  an  engagement  of  macciage 
vnth  her,  and  contemplated  making  a  settlement  upon  her  as  early 
as  SeptcAnber.  That  the  marriage  articles  were  executed  on  the 
19th  December,  and  the  marridg^e  solemnized  a  few  days  afterwards, 
or  perhaps  sooner;  he  built  a  house  on  the  lot  mentioned  in  the 
agreement  at  an  expense  of  thirteen  thousand  dollars,  furnished  it  at 
the  expense  of  five  thousand  dollars,  but  invested  no  part  of  the 
forty  thousand  dollars  during  the  lifetime  of  Mr.  Stockton.  In^  Sep- 
tember, 1829,  he  put  into  the  hands  of  Captain  Robert  Stockton, 
who  succeeded  his  father  in  the  trust,  securities  to  the  amount  of 
nine  thousand  five  hundred  dollars,  on  account  of  the  sum  to  be  in- 
vested pursuant  to  the  settlement  From  the  evidence  of  Mr.  Fisher 
and  Mr.  Mackie,  it  appears 'diat  Mr.  Thompson  was  worth,  say  in 
December,  1825,  about  eighty  or  ninety  thousand  dollars  in  money 
and  personal  property,  and  *owed  seventy  thousand  five  hun-  r#35Q 
dred  dollars  of  which  seven  thousand  five  hundred  dollars  ^ 
were  on  his  own  account  due  in  Canton,  and  paid  by  Mr.  Fisher. 
The  residue  was  the  sixty-three  thousand  dollars  borrowed  by  Mr. 
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Fisher  on  the  22d  November  and  the  2d  December,  1826,  from  the 
plaintiffs  on  the  credit  and  on  the  alleged  authority  of  Mr.  Thompecx), 
but  entirely  for  the  use  of  his  father,  Edward  Thompson,  in  order  to 
complete  the  caigoes  of  his  ship  then  at  Canton  short  of  funds. 
We  have  no  evidence  of  any  otner  debts  which  would  materially 
diminish  the  sum  which  he  was  estimated  to  be  worth.  This  large 
debt  was  contracted,  not  by  any  specific,  but  general  directions  or 
orders;  it  was  unknown  to  him  till  the  spring  of  1826  that  such  a 
debt  existed,  and  therefore  could  not  have  been  in  his  contemplation 
when  the  marriage  articles  were  executed ;  they  could  not  have  been 
entered  into  for  the  purpose  of  defrauding  the  plaintiffs,  and  he 
appears  to  have  had  no  other  creditors  unless  those  who  were  paid 
by  Mr.  Fisher,  in  Canton,  out  of  Thompson's  funds  in  his  hands. 
The  security  given  to  the  plaintiffs  exceeded  the  amount  of  the  re- 
spondentia bond  twenty-three  thousand  three  hundred  dollars,  which 
may  fairly  be  presumed  to  have  been  invested  in  the  invoices  pledged 
to  the  plaintiffs  out  of  his  own  funds,  as  there  is  no  evidence  mat 
this  sum  was  raised  by  loan  on  the  goods  purchased  on  credit.  This 
added  to  the  other  debts,  amounting  to  seven  thousand  five  hundred 
and  forty-eight  dollars,  makes  thirty  thousand  seven  hundred  and 
forty-eight  dollars,  which  would  seem  to  have  been  raised  without 
contracting  a  debt  Defendant  pledged  twenty-three  thousand  three 
hundred  dollars  of  this  to  secure  the  plaintiffs  for  a  loan  made  for  the 
use  of  Edward  Thompson,  and  made  Thompson  personally  liable 
in  the  bond.  If  the  contracting  a  debt  in  this  manner,  by  which 
there  could  be  no  profit  but  commission,  and  might  be  attended  with 
heavy  loss,  was  intentional  fraud,  then  you  will  judge  whom  it  could 
have  been  intended  to  defraud,  Magniac  or  Thompson ;  if  there 
were  any  part  of  the  debt  lost,  it  must  fall  on  the  latter ;  the  former 
could  not  suffer  unless  the  proceeds  of  the  two  invoices  produced 
less  than  sixty-three  thousand  dollars,  and  Thompson  became  in- 
solvent; if,  under  such  circumstances,  you  find  that  there  was  medi- 
*3601  ^^^^  fraud,  it  will  ^be  bard  to  discover  a  motive  which  could 
^  operate  on  the  mind  of  the  defendant  to  his  own  benefit,  or 
injury  of  the  plaintiffs.  * 

^'  This  debt  not  being  contracted  personally  by  Mr.  Thompson,  or 
his  special  directions,  it  would  be  difficult  to  infer  any  fraud  in  him 
in  borrowing  the  money,  and  still  more  so  in  his  agent,  Mr.  Fisher; 
it  cannot  well  be  doubted  that  it  was  the  intention  of  the  one,  in  con- 
ferring the  authority,  and  of  the  other,  in  executing  it,  to  comply 
with  every  stipulation  for  repayment,  or  that  in  entering  into  this 
agreement  of  marriage,  all  parties  were  ignorant  of  the  existence  of 
the  debt.  The  mortgages  of  the  invoices  of  eighty-six  thousand  dol- 
lars for  security,  is  most  powerful  evidence  to  negative  fraud  of  any 
kind ;  these  are  the  most  material,  and  probably  all  the  facts  of  the 
case,  necessary  for  your  consideration  of  the  question  of  fraud  in 
fact ;  you  will  apply  the  law  as  read  and  stated  to  you  to  the  evi- 
dence, and  decide  according  to  your  convictions  of  the  justice  of  the 
case.  As  a  question  of  fact,  it  is  for  your  exclusive  decision;  the 
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court,  however,  think  proper  to  say,  that  in  their  opinion,  au  infer- 
ence of  intentional  fraud  would  be  a  very  severe  comment  on  the 
conduct  of  the  parties. 

^^  If  however,  you  should  be  of  opinion  that  there  was  such  fraud 
attending  this  transaction  as  brings  it  within  the  legal  principles  laid 
down  for  your  guide,  you  will  find,  accordingly,  a  verdict  for  the 
plaintiffs. 

"  Another  part  of  the  issue  which  you  are  to  decide  is,  whether  the 
defendant  has  concealed,  and  has  in  his  possession,  disposal,  or  com- 
mand, any  part  of  the  prooerty  he  owned  in  1825,  amounting  to 
eighty  or  ninety  thousand  dollars,  which  has  been  accounted  for  as 
by  statement  of  Mr.  Fisher  and  Mackie,  leaving  the  sum  of  twenty- 
five  or  twenty-six  thousand  dollars,  which  has  been  shown  to  be  in- 
vested in  the  house,  furniture,  and  securities  in  the  hands  of  Captain 
Stockton ;  connecting  this  with  the  evidence  of  Mr.  Norris,  you  will 
be  able  to  decide  whether  defendant  has  any  means  of  pajing  the 
idaintiflTs'  debt,  of  which  he  has  not  given  an  account,  or  which  re- 
main in  his  hands. 

'^  In  tracing  through  the  evidence  the  conduct  of  the  defendant 
towards  the  plaintiffs  in  relation  to  this  debt,  you  will  discriminate 
between  the  deliberate  design  to  defraud  by  secreting  ^property  r#o5i 
for  his  own  use,  and  losses  incurred  by  casualties  and  want  I- 
of  prudence  or  discretion :  on  this  part  of  the  issue  you  are  to  inquire 
only  as  to  the  property  which  he  actually  has  in  his  possession  or 
control,  not  into  what  he  ought  to  have  had,  or  what  he  has  disposed 
of  for  any  other  use  than  his  own ;  and  will  not  take  into  considera- 
tion what  has  been  expended  or  applied  towards  the  marriage  con- 
tract, that  being  the  subject  of  the  firat  inquiry,  which  is  altogether 
distinct  from  this. 

'  '^  The  next  and  most  important  question  is,  whether  the  marriage 
contract  is  fraudulent  in  law,  and  for  that  reason  void  as  against  the 
plaintiffs;  that  is,  although  the  intention  of  the  parties  was  fiedr  and 
honest,  and  the  act  done  without  any  design  to  defraud,  the  policy 
of  the  law  forbids  its  execution,  and  takes  from  it  all  legal  efficacy  as 
to  the  creditors  of  John  R.  Thompson.  The  deeds,  gifts,  grants  or 
other  contracts,  which  the  law  avoids,  are  those  made  with  intent  to 
defraud,  hinder,  delay  or  injure  creditois ;  and  in  order  to  avoid  them, 
both  the  party  giving,  and  the  party  receiving,  must  be  participating 
in  the  fraud.  On  this  subject,  the  law  is  written  and  cannot  be  mis- 
understood. The  sixth  section  of  statute  Eliz.  ch.  13,  provides  that 
the  act  shall  not  extend  to  any  interest  in  lands  or  goods  and  chat- 
tels made  on  good  consideration,  bona  fide  lawfully  conveyed  or  as- 
sured to  any  person  not  having,  at  the  time  of  such  conveyance  or 
assurance  to  them  made,  any  manner  of  notice  or  knowledge  of  such 
fraud,  covin  or  collusion. 

'^  The  words  of  the  law  require  that  both  parties  must  concur  in 
the  fraud,  in  order  to  bring  the  case  within  its  provisions,  and  such 
has  been  its  settled  judicial  exposition  for  two  hundred  and  sixty 
years. 
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^^  There  are  in  law  two  kinds  of  conriderations ;  good,  which  is 
natural  love  and  affection ;  and  valuable,  which  is  money  or  mar- 
riage. The  word  good  is  used  in  this  law  as  applied  to  cases  which 
it  does  not  mean  to  embrace;  but  from  the  evident  meaning  and 
object  of  the  law  to  protect  creditors  from  the  disposition  by  debtors 
of  their  property  with  intent  to  defraud  them,  and  from  dispositions 
which  might  produce  that  effect  by  conveying  it  to  their  wives,  child- 
ren, relations,  or  friends ;  all  courts,  both  of  law  and  equity,  have 
considered  the  word  good  as  meaning  valuable  consideration. 
^3621  ^^  ^^^  ^'^  perceive  that  U\e  law,  as  thus  expounded,  em- 
•l  braces  three  kinds  of  conveyances : 

^^  1.  Those  made  with  the  intention  in  both  parties  to  defraud 
creditors ;  these  are  void,  whether  made  with  or  without  considera- 
tion, good  or  valuable,  not  only  on  account  of  the  covin  or  collusion, 
but  as  exempted  from  the  saving  of  the  sixth  section,  not  being  bona 
fide. 

<^  2.  Yoluntaiy,  made  for  good  consideration,  but  tending  to  de- 
fraud creditors ;  if  they  are  permitted  to  have  a  legal  operation  to 
vest  the  property  conveyed,. the  policy  of  the  law  makes  them  void 
for  legal  fraud— though  there  is  no  fraud  in  foct,  the  fraud  in  law 
being  deemed  equivalent  to  it« 

^^  3.  For  valuable  consideration,  in  good  &ith,  without  notice  by 
the  person  receiving  the  conveyance  of  any  fraud,  covin  or  cdlusion 
by  the  grantor  to  defraud  his  creditors;  these  are  excepted  from  the 
operation  of  the  law  before  referred  to ;  they  are  good  and  valid  at 
common  law  to  pass  the  property  conveyed,  and  purchasers  under 
such  conveyances  are  entitled  to,  and  receive  the  protection  of  all 
courts  of  justice.  From  what  has  already  been  given  you  in  charge 
on  the  suDJect  of  actual  fraud,  you  will  be  enabl^  to  decide  whether 
this  case  comes  within  the  first  class  of  cases  of  intentional  fraud  in 
both  parties  to  the  marriage  contract ;  if  you  are  not  satisfied  that  this 
contract  is  of  this  character,  then  it  cannot  fall  within  the  second 
alass  of  voluntary  conveyances.  If  it  was  made  in  contemplation 
of  maniage,  it  was  made  on  a  valuable  consideration,  and  puts  the 
intended  wife  on  the  footing  of  a  purchaser  for  money,  and  not  of  a 
voluntary  grantee  or  donee  for  the  mere  consideration  of  love  and 
affection.  She  is  not  to  be  considered  in  any  court  as  a  volunteer, 
but  comes  into  court  at  least  on  an  equality,  both  in  law  and  equity, 
with  any  other  parties  whose  claims  are  founded  in  money.  You 
will  not  forget  the  differenee  between  a  provision  for  a  wife  and 
children  before  and  after  marriage;  when  there  is  no  portion  or 
money  paid,  it  is  the  difference  between  a  purchaser  and  a  volunteer; 
for  the  former  the  consideration  is  as  valuable  as  the  debt  due  a  cre- 
ditor, or  the  money  received  from  a  purchaser  in  the  latter ;  it  is, 
from  its  nature,  merely  voluntary ;  there  can  be  no  other  than  a  good 
^3631  ^^^^I^^^i^'^  ^^^  making  it ;  there  ^exists,  it  is  true,  a  moral 
^  obligation  to  provide  for  their  support  and  comfort,  but  that 
moral  obligation  must  3neld  to  the  legal  one,  which  every  man  must 
observe  towards  those  who  have  just  claims  on  his  property.  In  dis- 
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positions  of  property  which  take  effect  in  the  disposer's  lifetime,  as 
well  as  after  his  death,  there  is  a  golden  rule  which  applies  to  all — a 
man  must  be  just  before  he  is  generous ;  this  applies  to  all  cases  be- 
tween volunteers  or  those  Claiming  merely  by  a  voluntary  disposition, 
made  by  deed  or  will  to  those  who  have  no  legal  claims  on  the  per- 
son who  makes  it  on  the  one  hand,  and  creditors  and  purchasers  on 
the  other.  But  where  conflicting  claims  between  creditor  and  credi- 
tor, purchaser  and  purchaser,  or  purchaser  and  creditor,  arise  in  court, 
they  are  settled  by  other  rules.  The  first  inquiry  as  to  them,  is 
whether  one  class  has  a  legal  right  to  the  debt  claimed,  or  the  other 
to  the  thing  claimed  to  be  purchased,  such  as  is  recognized  in  a  court 
of  law ;  the  second  is,  whether  that  right  has  been  so  acquired  as  to 
be  attended  with  such  circumstances  of  fraud,  accident,  mistake, 
trust,  inadequacy  of  price,  or  unfairness,  as  will  annul  or  modify  it  in 
a  court  of  chancery,  according  to  the  established  principle  of  courts 
of  equity. 

^^  Creditors  have,  as  between  them  and  the  debtor,  an  undoubted 
right  to  so  much  of  his  esUite  as  will  pay  their  debts ;  but  the  debtor 
has  a  right,  equally  undoubted,  of  preferring  one  creditor  to  another, 
or  giving  all  his  property  to  one ;  this  is  neither  fraud  in  law  or  fact 
in  the  absence  of  covin  or  collusion.  A  debtor  may  sell  his  whole 
estate,  turn  it  into  money,  and  distribute  it  among  his  creditors  at  his 
pleasure ;  those  only  who  have  liens  on  it,  can,  in  either  case,  have 
any  resort  to  the  property  in  the  hands  of  a  bona  fide  purchaser  or 
creditor,  who  has  fairiy  received  it  in  payment  of  his  debt&  These 
are  known  principles  of  law,  long  settled  and  established  by  universal 
consent  and  adoption  in  our  system  of  jurisprudence;  they  form  rules 
of  property  and  title  on  which  the  peace  of  society  and  security  of 
rights  essentially  depend ;  they  cannot  be  shaken  by  courts  or  juries 
without  producing  endless  confusion,  uncertainty,  and  want  of  con- 
fidence in  the  administration  of  the  laws  of  the  land. 

"  We  will  then  apply  them  to  the  case  under  our  •consider-  pog^ 
tion,  in  order  to  ascertain,  by  their  bearing  on  its  merits,  whe-  *• 
ther  it  comes  within  the  third  class  of  cases,  which,  we  have  seen, 
are  excepted  from  the  provisions  of  the  statute. 

"  A  contract  in  consideration  of  a  future  marriage,  is  of  that  nature 
which  creates  a  legal  and  equitable  obligation  on  the  parties  to  per- 
form it,  in  good  faith,  according  to  its  stipulations ;  the  consideration 
is  good  and  valuable  in  contemplation  of  the  law,  as  if  it  was  made 
on  the  loan  or  payment  of  money ;  if  the  contract  is  executed,  the 
parties  become  purchasers;  if  it  remains  executory  till  after  the  mar- 
riage, they  become  creditors  on  its  consummation,  or  assume  pro 
tanto  the  chamcter  and  acauire  the  rights  of  both,  if  executed  only 
in  part  They  are  entiilea  to  the  protection  of  all  courts  in  the  en- 
joyment of  what  is  granted,  and  to  their  aid  in  enforcing  the  per- 
formance of  what  has  been  stipulated  to  be  done,  and  where  either 
party  can  rightfully  call  on  a  court  of  law  or  equity  to  compel  the 
other  to  perform  an  act  necessary  to  the  execution  of  the  contract, 
and  the  judgment  or  decree  of  the  court  would  be  given  in  his  favour, 
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a  voluntary  perfonnaoce  of  the  legal  or  equitable  obligation  would 
be  equally  valid.  The  cousideration  being  valuable  if  the  contract, 
whether  executed  or  executory,  is  made  in  good  faith  with  one  having 
no  notice  or  knowledge  of  any  fraud,  covin,  or  collusion  to  defraud 
creditors,  performance  may  be  enforced  or  voluntarily  made,  and  the 
contract  carried  into  execution  at  any  time,  either  in  the  whole  or  in 
part,  as  is  in  the  power  of  the  party ;  and  whatever  is  so  done,  will 
be  as  valid  and  binding  between  the  parties  and  in  relation  to  third 
persons,  as  if  the  execution  had  been  completed  on  its  date.  The 
law  is  express  in  referring  to  the  time  of  the  conveyance  and  assur- 
ance, and  embraces  not  only  perfect  grants  or  gifts,  but  any  estate  or 
interest  in  lands,  goods  and  chattels,  made,  conveyed  or  assured. 
On  these  principles  it  is  the  opinion  of  the  court,  that  the  evidence 
in  this  case  brings  the  marriage  contract  within  the  sixth  section  of 
the  law,  excepting  it  from  the  operation  of  the  first  section,  unless 
you  shall  find  that  it  was  made,  not  bona  fide,  or  with  notice  or  know- 
ledge of  a  fraud  in  John  R.  Thompson  in  entering  into  it,  brought 
home  to  his  intended  wife,  and  that  Thompson  actually  entered  into 
it  with  such  fraudulent,  covinous  or  collusive  intention. 

^3651  ^^^  '^  ^^^  ^^  ^^^  ^^^  ^"  ^^^^  ^^  ^^^  ^^^  ^^  existence  of 
-I  notice,  then  Mr.  Richard  Stockton  must  be  considered  at  law  as 
a  purchaser  for  valuable  consideration,  bona  fide,  and  without  notice, 
so  far  as  the  contract  has  at  any  time  been  proved  to  have  been  exe- 
cuted by  Thompson,  and  his  creditor,  so  far  as  remains  to  be  executed ; 
and  Mrs.  Thompson  as  having  the  same  character  in  equity,  and 
Captain  Stockton  as  invested  with  all  the  rights  and  standing,  in  all 
respects,  in  the  situation  of  his  father. 

"  The  aspect  in  which  these  considerations  present  the  case,  is  a 
contest  between  Mr.  Stockton  and  Mrs.  Thompson,  the  one  the  legal, 
and  the  other  the  equitable  purchaser  of  the  house,  furniture  and 
securities  from  John  R.  Thompson,  by  the  contract  and  in  considera- 
tion of  the  marriage,  and  the  lot  as  the  marriage  portion,  and  the 
plaintiflfs,  his  sole  creditor.  Thus  they  stood  at  the  commencement 
of  this  suit,  and  as  creditor  at  the  time  of  the  contract  and  consum- 
mation of  the  marriage,  they  having  performed  their  stipulation,  had 
a  perfect  right  to  call  on  Thompson,  both  at  law  and  equity,  to  per- 
form his.  If  Mrs.  Thompson  is  a  purchaser,  she  is  one  of  the  most 
favoured  class;  the  consiaeration  she  has  given  is  as  valuable  and  as 
much  to  be  valued  as  money ;  it  is  not  necessary  to  consider  it  as 
more  so ;  if  she  is  invested  with  the  acknowledged  rights  of  a  money 
purchaser,  a  conveyance  of  real  or  personal  property  made  to  her 
before  marriage,  by  her  intended  husband,  of  real  or  personal  estate, 
would  be  as  valid  and  eflectual  although  he  was  in  debt  as  if  he  was 
not  If  he  had  the  legal  title  to  the  thing  conveyed  and  power  to 
sell,  the  interest  and  beneficial  use  would  vest  in  her  and  her  trustee, 
by  the  deed,  as  fully  and  completely,  if  the  property  had  been  held 
in  trust  for  others,  as  if  Thompson  had  a  right  as  perfect  in  equity  as 
at  law,  provided  she  had  no  notice  of  the  trust.  This  is  a  universal 
principle  never  questioned,  and  protects  all  bona  fide  purchasers  for 
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valuable  consideration  without  notice,  before  the  money  paid  or  the 
condition  of  the  grant  performed. 

^^  The  application  of  this  well  known  and  acknowledged  rule  of 
law  to  Mis.  Thompson  does  not  make  her  a  prerogative  or  a  privi- 
leged purchaser;  it  only  puts  her  on  the  footing  of  every  other  pur- 
chaser, from  one  who  has  the  legal  title,  subject  to  *an  un-  r#o/*<- 
known  trust,  for  the  use  of  a  third  person.  This  case  is  of  ^ 
the  strongest  kind  as^ainst  the  cestui  que  trust,  if  the  plaintifls  can  be 
so  considered,  and  they  cannot  be  placed  in  any  attitude  which  can 
give  them  better  rights  than  in  that ;  for  the  debt  was  contracted  with 
them  but  a  few  days  before  the  date  of  the  marriage  articles,  and  in 
a  quarter  of  the  world  so  distant  as  to  preclude  the  possibility  of 
notice  to  other  parties.  In  the  common  case  of  a  trustee,  conveying 
the  legal  estate  to  the  injury  of  cestui  que  trust,  the  trust  exists  at 
the  time  of  the  conveyance,  it  is  necessarily  known  to  the  trustee, 
and  notice  may  be  brought  home  to  the  purchaser  bv  direct  or  cir- 
cumstantial evidence,  as  in  all  other  cases;  but  in  this  it  could  be 
done  bv  no  possibility. 

^<  When  the  law  is  so  well  settled,  as  in  the  case  of  a  conveyance 
by  a  trustee  to  one  having  no  notice  of  the  trust,  it  can  have  no 
effect  to  uige  any  arguments  of  hardship  on  the  person  injured ;  we 
could  not  chaoge  the  law  on  the  suUect  if  we  would,  and  should 
violate  our  duty  not  so  to  declare  it  It  is  a  hardship  on  a  widow  or 
an  orphan  who  has  been  defrauded  by  her  trustee,  in  selling  what  is 
not  his  own,  but  theiis ;  but  it  is  as  great,  if  not  a  greater  hardship  on 
the  widow  or  orphan  to  be  deprived  of  property  which  they  have 

Surchased  and  paid  for  by  money  earned  by  their  industiy,  and 
eprived  of  that  on  the  faith  of  which  they  have  devoted  their  lives 
to  a  husband,  and  placed  at  his  disposal  their  future  happiness  and 
hist  cent  A  loss  must  fall  on  one  of  two  innocent  sufferers,  whose 
claims  may  be  supposed  equal  in  justice  and  equity ;  in  such  case 
the  law  leaves  the  property  with  the  one  who  has  ac(|uired  the  1^1 
title  by  fair  purchase  in  good  faith  and  without  notice ;  and  a  cre- 
ditor of  a  fraudulent  debtor,  who  sells  or  settles  on  his  intended  wife 
property  which  he  is  bound  both  in  law  and  equity  to  apply  to  pay 
nis  debts,  can  on  no  principle  be  more  favoured  in  any  court  than 
the  person  whose  property  is  unjusdy  conveyed  by  a  trustee  to  pay 
his  own  debts,  to  rob  one  family  in  order  to  save  another,  or  secure  a 
provision  for  an  expected  one  of  his  own.  A  creditor  is  no  where 
more  favoured  than  the  infant,  the  ward,  the  widow  or  orphan, 
whose  property  is  in  the  hands  of  trustees,  without  lien  or  security, 
and  subject  to  his  disposition  by  deed  or  bill  of  sale. 

^'  The  creditor  of  a  deceased  debtor  has  the  same  right  to  the  r^^Qj 
payment  of  his  debt  out  of  his  property  as  a  living  one ;  yet  a  *- 
sale  of  the  personal  property  of  a  deceased,  by  an  executor,  administra- 
tor or  trustee,  to  pay  his  own  debt,  is  good  against  creditors,  the  widow 
and  next  of  kin,  if  made  without  notice  or  collusion,  and  no  court  of 
chancery  will  annul  it ;  yet  it  is  as  much  a  breach  of  faith,  as  deep 
a  violation  of  moral  honesty,  as  to  settle  the  same  property  on  an  in- 
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tended  wife,  to  whom  lie  was  under  as  high  and  imposing  oMigations 
to  perform  his  contract  of  marriage,  by  paying  the  promised  conside- 
ration on  which  it  was  solemnized,  as  to  dischaige  a  bond  given  for 
money  lent  or  property  purchased. 

<<  These  are  general  principles  and  rules  of  law  which,  we  feel 
confident,  are  the  pre-existing  law  of  this  case,  and,  as  such,  lay  them 
down  to  you  as  the  legal  rule  for  your  verdict ;  we  should  make^  in- 
stead of  expounding  the  law,  act  as  legislators  of  new  rules,  and  not 
as  judges,  expositors  and  administrators  of  old  and  well  established 
ones,  in  declaring  that  Mrs.  Thompson  is,  in  this  case,  to  be  viewed 
in  a  less  favoured  light  than  a  purchaser  in  consideration  of  money  or 
property. 

'^  The  consideration  of  the  contract  on  which  this  cause  depends, 
is  both  marriage  and  property ;  the  value  of  the  one  cannot  be,  and 
the  other  has  not  been  ascertained  in  dollars,  but  we  think  the  justice 
of  this  case  can  be  attained  without  doing  either;  considered  as  a 
purchase  made  in  good  faith,  and  the  purchase  money  paid  without 
notice  of  any  fraud  by  the  intended  husband,  we  know  of  no  princi- 
ple by  which  it  can  be  declared  void  in  a  court  of  law ;  we  know  of 
no  case  in  which  a  conveyance  of  real  or  personal  property  so  made, 
has  ever  been,  or,  agreeably  to  legal  principles,  could  be  annulled 
and  set  aside  on  any  reason  founded  on  mere  inadequacy  of  conside- 
ration. All  this  is  required  to  render  a  conveyance  valid  at  law  in 
that  respect  is,  that  there  be  some  consideration,  the  amount  is  not 
material,  and  cannot  be  inquired  into  either  as  respects  the  grantor, 
his  creditors,  or  subsequent  purchasers  of  the  same  property^  in  the 
absence  of  actual  and  legal  fraud  in  the  grantor,  or  notice  of  it  to  the 
grantee.  The  only  resort  of  the  parties  who  complain  of  any  equita- 
•QAQ1  ble  fraud,  or  other  circumstances  which  would  ^invalidate  it 
J  in  equity,  is  to  those  courts ;  they  only  can  decide  upon  the 
iiiadequacy  of  a  pecuniary  fund,  or  the  equality  of  marriage  to  a 
given  sum  of  money,  or  value  in  property,  under  the  circumstances 
of  the  case.  Cases  may  exist  in  which  a  court  of  chancery  would 
compare  and  estimate  them,  for  the  relief  of  a  creditor,  a  purchaser, 
or  perhaps  the  party,  in  a  strong  and  clear  case  of  injustice ;  when 
such  a  case  occura  it  will  be  time  to  give  an  opinion  on  it ;  as  yet  we 
know  of  no  instance  in  which  a  court  of  chancery  have  set  aside  a 
purchase  for  a  valuable  consideration,  or  a  marriage  contract,  when 
made  bona  fide,  and  without  notice  of  fraud  or  defect  of  title ;  those 
claiming  under  them  have  ever  been  the  peculiar  favourites  of  such 
courts,  and  (heir  rights  can  never  be  disturbed,  unless  in  some  ex- 
treme case  of  such  a  nature  as  to  call  for  the  application  of  old  rules 
and  principles  to  a  new  state  of  facts,  which  have  never  yet  been 
presented  to  a  chancellor.  Truth  is  not  to  be  elicited  by  forced  com- 
parisons and  extravagant  suppositions,  or  extracted  from  extreme  cases 
of  rare  and  barely  possible  occurrence ;  the  rules  of  law  have  been 
settled  to  meet  the  common  and  ordinary  occurrences  of  life,  which 
come  within  the  cognisance  of  courts  of  justice ;  extreme  cases  may 
arise,  and  though  necessity  may  have  no  law,  yet  there  are  rules  for 
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all  exigencies,  but  they  are  only  to  be  applied  when  they  arise ;  they 
differ  much  from  those  which  regulate  and  govern  the  ordinary  com- 
mon contracts  of  society.  The  court  perceives  nothing  in  the  one 
now  under  our  examination,  which  gives  it  any  unusual  features.  At 
the  time  it  was  entered  into,  if  you  view  the  evidence  as  we  do,  Mr. 
Thompson,  so  far  as  he  could  judge,  was  abundantly  able  to  make 
the  stipulated  provisions  for  bis  intended  wife,  without  doing  any  in- 
jury to  the  plamtiffs  or  any  other  person ;  he  has  given  evidence  of 
fosses  enough  to  account  for  his  inability  to  comply  either  with  his 
contract  with  his  wife  or  plaintiffs,  but  they  were  unforeseen  at  the 
time ;  they  happened  not  by  his  dishonesty  or  even  imprudence.  An 
investment  was  made  by  his  agent  without  his  knowledge ;  the  mo- 
ney was  borrowed ;  the  purchase  and  shipment  made  by  Mr.  Fisher, 
in  good  faith,  and  in  the  exercise  of  sound  discretion.  But  what 
cost  eighty-six  thousand  three  hundred  dollars  in  Canton,  produced 
less,  or  *not  more,  than  forty  thousand  dollars  in  Philadelphia ;  rm^M 
it  has  been  a  calamity  by  which  the  defendant  has  suffered  ■- 
and  must  suffer;  his  wife  must  lose  thirty  thousand  dollars  of  her 
settlement,  or  the  plaintiff  lose  twelve  thousand  dollars  of  his  debt ; 
even  admitting  their  equities  to  be  equal,  she  has  a  legal  advantage 
which  no  court  can  take  from  her,  unless  her  conduct  can  be  im- 
peached for  actual  or  legal  fraud ;  it  would  be  as  unjust  as  illegal  and 
mequitable,  to  visit  alone  on  her  the  misfortunes  which  attended  her 
husband's  affairs.  Considering  Mis.  Thompson,  then,  as  a  purchaser 
under  the  marriage  articles,  we  are  decidealy  of  opinion,  that  there 
is  no  legal  fraud  attending  the  transaction  which  would  invalidate  it 
in  a  court  of  law,  or  any  matter  given  in  evidence  which  would  im- 
pair its  obb'gation  in  a  court  of  equity ;  the  nature  of  the  issue  seems 
to  us  to  require  both  views  to  be  taken.  If  Mrs.  Thompson  cannot 
be  viewed  as  the  purchaser  of  the  property  contracted  to  be  invested 
for  her  use,  she  is  certainly  a  feir  and  honest  creditor  from  the  time 
of  its  execution,  if  not  from  the  time  of  the  proposed  settlement  in 
Ausiist,  after  the  engagement  of  marriage  was  made ;  if  she  was  a 
creditor  on  the  19th  December,  Thompson  had  a  right  to  prefer  her 
in  preference  to  any  other  creditor  to  the  extent  of  his  wholeproperty, 
whenever  he  could  realize  or  reduce  i(  into  possession.  The  mere 
priority  of  the  plaintiff's  debt,  in  point  of  time,  gave  him  no  such 
legal  or  equitable  priority  of  payment  as  to  prevent  the  marriage 
agreement  from  having  a  legal  ejfficacy  on  the  parties ;  though  Mr. 
Fisher  had  a  previous  authority  to  contract  it,  it  could  not  cut  out 
the  inchoate  rights  of  Mrs.  Thompson,  by  the  engagement  and  pro- 
posed settlement  in  die  summer  of  1825,  which,  you  may  foirly  infer 
from  the  agreement,  was  in  the  course  of  execution,  by  Thompson 
having  begun  to  build  a  house  on  the  lot  of  which  Mr.  Stockton  was 
to  stand  seised  in  trust  before  the  date  of  the  articles ;  and  the  depo- 
sition of  Captain  Stockton  is,  that  it  was  built  in  1825  and  1826. 
These  circumstances  may  be  thrown  out  of  view  on  both  sides,  and 
the  rights  of  the  respective  parties  be  tested  at  the  time  of  the  con- 
summation of  their  respective  contracts ;  that  of  the  plaintiffs  on  22d 
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November  and  2d  December,  and  Mrs.  Thompson's  on  the  19lh ;  if 
*3701  ^^y  ^^^^  ^^^  ^^^  creditors,  *Mr.  Thompson  had  a  clear  ud- 

•I  doubted  right  to  prefer  either,  and  pay  the  whole  debt  out  of 
any  property  on  which  the  other  had  no  lien ;  and  we  are  of  opinion, 
that  she  might  be  considered  as  a  fair  creditor  to  the  amount  of  the 
promised  settlement,  made  under  circumstances  which,  we  think, 
wholly  insufficient  to  justify  its  being  rescinded,  in  whole  or  in  part,  in 
a  court  of  law  or  chancery,  unless  it  was  attended  with  actual  fraud. 
If  it  had  comprehended  his  whole  estate,  and  the  certain  consequence 
of  being  carried  into  effect,  or  the  intention  of  the  parties  had  been 
to  exclude  the  plaintiff  from  the  payment  of  his  debts  under  cover 
of  the  agreement,  on  the  equity  side  of  the  court  we  would  give  him 
relief.  But  this  case  seems  to  us  to  have  no  such  character ;  the  in- 
tervention of  unexpected  losses  alone,  and  neither  the  effect  of  the 
agreement  or  the  intention  of  the  parties  have  produced  the  existing 
state  of  things,  which,  if  not  changed  by  your  verdict,  and  our  judg- 
ment, will  leave  the  parties  thus.  The  plaintiff's  debt  was  nominally 
sixty-three  thousand  dollars;  the  sum  actually  received  by  Mr.  Fisher 
sixty-one  thousand  and  two  dollars,  bearing  an  interest  of  per  cent, 
of  which  he  has  received  all  now  due,  principal  and  interest,  except 
about  twelve  thousand  dollars;  that  of  Mrs.  Thompson,  estimating 
the  house  and  furniture  at  eighteen  thousand  dollars,  amounts  to 
fifty-eight  thousand  dollars,  of  which  there  is  yet  due  thirty-five  thou- 
sand doUaiB,  if  Morris'  debt  is  not  good,  or  thirty  thousand  five  hun- 
dred dollars  if  it  is  good,  besides  interest  from  December,  1825. 
Though  this,  inequality  of  loss,  might  and  would  not  be  of  any 
importance  to  her  in  a  court  of  law,  it  would  be  a  powerful  circum- 
stance in  a  court  of  equity,  to  which  the  plaintiff  would  apply  for 
relief  from  alleged  hardship.  The  time  at  which  the  contradt  was 
made,  and  the  circumstances  then  attending  it,  connected  with  the 
situation  of  the  parties  at  that  time,  furnish  the  proper  criterion  by 
which  to  ascertain  their  respective  rights ;  if  they  have  changed  by 
events  happening  since,  and  are  to  be  governed  by  their  situation  at 
the  commencement  of  the  suit,  it  is  important  to  view  the  change 
of  the  marriage  contract.  Instead  of  withdrawing  the  forty  thousand 
dollars,  to  be  invested  for  the  use  of  Mrs.  Thompson,  it  has  been  re- 
duced to  five  thousand  dollars  certain,  or  nine  thousand  five  hundred 
*3711  ^^'^^  ^contingent;  had  this  been  the  original  stipulation,' it 

^  would  hardly  have  been  deemed  an  unreasonable  or  dispro- 
portionate consideration  of  the  marriage ;  of  the  sum  promised,  and 
interest,  she  will  in  no  event  receive  more  than  one-fifth,  and  possibly 
only  one-tenth  from  the  wreck  of  Mr.  Thompson's  property,  while 
the  plaintiff  has  received  more  than  the  half  of  what  remained  due 
him,  after  deducting  the  proceeds  of  the  two  invoices,  of  which  no 
part  went  to  Thompson  or  his  wife,  but  the  whole  was  applied  to  the 
plaintiff.  It  is  also  an  important  matter,  as  it  affects  the  character  of 
the  two  contracts  at  the  time  they  were  made,  that  Thompson  gave 
no  security,  and  pledged  no  specific  fund  for  die  investment  of  forty 
thousand  dollars,  but  as  security  for  the  repayment  of  an  actual  loan 
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of  sizty-0D6  thousand  and  two  dollars,  the  plaintiff  received  as  se- 
curity goods  of  which  the  prime  cost  was  eighty-six  thousand  three 
hundred  dollars. 

'^  This  view  of  the  merits  of  this  cause  seems  to  the  court  to  be 
sufficient  for  the  decision  of  the  points  directly  at  issue ;  others  have 
been  made,  and  ably  ai^gued  by  counsel  on  both  sides,  but  we  are 
not  disposed  to  trouble  you  with  a  discussion  not  necessary  to  a  cor- 
rect decision  of  the  question  between  the  parties.  The  cause  has 
been  tedious,  and  its  examination  sufficiently  laborious;  we  shall 
not,  therefore,  investigate  the  doctrine  of  voluntary  conveyances  or 
contracts  of  maniage  made  after  it  has  been  consummated,  they  not 
partaking  of  the  character  of  pur<!hases  in  consideration  of  money  or 
marriage.  In  the  first  class  of  cases,  the  existence  of  debts  due  by 
the  grantor  at  the  time  of  the  deed  or  contract,  has  a  very  important, 
if  not  decisive  bearing  on  their  validity,  as  to  creditors;  the  law  is 
not  clearly  settled,  so  as  to  their  effect  on  subsequent  purchasers. 
But  it  has  never  been  decided  that  a  deed  conveying  to  a  bona  fide 
purchaser,  or  an  intended  wife,  is  in  any  manner  impaired  by  the 
mere  existence  of  pre-existing  debts,  and  to  this  class  of  cases  alone 
it  is  necessary  for  you  or  the  court  to  direct  their  attention. 

^^  The  rules  which  we  have  expounded  to  you,  as  controlling  this 
cause,  are  such  as  are  founded  on  principles  which  are  assented  to 
by  counsel  on  both  sides,  they  differing  only  in  their  application ; 
there  can,  indeed,  be  no  other  question,  if  ^Mrs.  Thompson  r^^^^n 
is  to  be  considered  as  a  fair  purchaser  without  notice,  or  an  l-  ' 
honest  creditor ;  her  claims  can  only  be  affected  by  fraud  in  a  court 
of  law,  or  such  a  case  of  equitable  jurisdiction  as  could  induce  a 
court  to  annul  a  conveyance,  made  in  consideration  of  money,  or  as 
security  for  a  debt,  or  enjoin  the  assertion  of  any  right  accruing  or 
claiming  under  it  The  importance  of  the  principle  involved  in  this 
controversy,  made  it  our  duty  to  examine  it  at  large,  and  as  the  sum 
in  dispute  authorizes  either  party  to  take  the  cause  to  the  supreme 
court  for  revision,  we  have  given  an  opinion  explicitly,  so  that  the 
law  may  be  fairly  settled.  We  conclude,  then,  with  instnicting  you 
that  a  settlement  made  before  marriage,  makes  the  intended  wife  a 
purchaser ;  if  agreed  to  be  made,  she  is  a  creditor,  and  protected  in 
the  enjoyment  of  the  thing  settled,  and  entitled  to  the  means  of  en- 
forcing what  is  executory,  if  the  transaction  was  bona  fide  and  with- 
out notice  or  fraud.  The  plaintiffs  have  made  an  objection  to  the 
operation  of  this  deed  for  the  want  of  evidence  of  delivery ;  this  is  a 
question  for  you  to  decide ;  the  evidence  is  sufficient  to  prove  it,  if 
you  believe  the  witnesses;  the  building  and  furnishing  the  house 
are  facts  tending  very  strongly  to  prove  me  delivery  in  a  satisfactory 
manner;  the  law  on  this  subject  is  well  settled  by  the  supreme 
court,  in  Carver  v.  Astor,  4  Peters,  23,  28,  82.  You  will  apply  it 
to  this  case. 

^'  It  has  been  said  that  the  contract  of  settlement  has  been  aban- 
doned ;  it  is  not  to  be  presumed,  and  we  think  the  facts  given  in 
evidence  do  not  amount  to  it;  every  act  contemplated  to  be  done  by 
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either  party,  has  been  performed,  except  making  up  the  investment; 
the  omission  to  complete  it  is  not  in  itself  sufficient  to  authorize  you 
to  find  that  the  whole  contract  ha0  been  rescinded ;  so  far  as  it  has 
been  executed,  it  is  not  open  to  any  presumption  of  the  kind,  and 
the  allegation  of  abandonment  seems  to  be  inconsistent  with  the 
chaige  of  alleged  fraudulent  intention  to  defraud  the  plaintifls. 
You  may  find,  if  you  are  satisfied  with  the  fact,  that  the  payment  of 
the  balance  of  the  forty  thousand  dollars  has  been  waived  by  consent 
of  the  parties,  but  this  can  have  no  effect  on  the  investment  actually 
made.  The  non-delivery  of  the  securities  for  the  nine  thousand  five 
m^n-]  hundred  dollars,  till  near  the  time  when  ^judgment  was  ren- 
^  dered  in  New  Jersey,  and  the  omission  to  record  the  marriage 
articles,  have  been  relied  on  in  aid  of  the  presumption  of  abandon- 
ment ;  but  under  the  circumstances  of  the  case,  we  do  not  think  they 
conduce  to  prove  it,  (the  case  last  referred  to  seems  to  settle  this 
point,  4  Peters,  24,  98,  99)  and  nothing  appears  from  which  an  in- 
ference can  be  drawn  that  Mrs.  Thompson,  for  whose  benefit  this 
contract  was  made,  has  done  or  consented  to  any  act  which  could 
impair  her  rights  under  it;  the  omissions  of  her  trustee  to  enforce  the 
payment  of  the  money,  or  to  record  the  deed,  cannot  be  deemed  a 
waiver  by  hen  If  the  trustee  had  done  any  acts  inconsistent  with 
the  agreement,  it  could  not  affect  the  legal  validity  of  her  rights,  and 
the  acts  of  a  parent  will  not  be  construed  to  be  so  unless  clearly  in- 
tended.   4  Peters,  93,  96. 

^^  The  court  have  been  requested  to  chaige  you,  that  in  point  of 
law,  the  covenant  on  the  part  of  Mr.  Richard  Stockton  to  stand 
seised  to  uses,  operated  as  an  immediate  conveyance  to  his  daughtet 
before  marriage,  and  that  by  the  marriage,  Thompson  became  the 
owner  of  the  funiiture  in  his  own  right,  and  had  the  exclusive  use 
of  the  house  and  lot  unincumbered  with  the  trusts  of  the  agreement. 
By  the  covenant  contained  in  that  agreement,  Mr.  Stockton  was  not 
to  stand  seised  to  the  use  of  his  daughter  till  after  the  marriage ;  if  it 
is  the  understanding  of  the  plaintiffs'  counsel  that  there  is  any  evi- 
dence of  any  other  covenant  than  this,  we  are  unable  to  perceive  it. 
The  deposition  of  Captain  Stockton  is  positive,  that  his  father  did 
not  convey,  but  covenanted  to  stand  seised  of  said  lot  (prout  deed ;) 
this  does  not  even  conduce  to  prove  there  was  any  deed  independent 
of  the  marriage  articles,  and  evidently  refers  to  it,  which  the  court 
instruct  and  charge  you,  as  matter  of  law,  does  not  operate  by  the 
statute  of  uses,  27  Henry  8,  to  pass  the  legal  estate  to  the  lot  or  any 
other  property  referred  to  in  the  agreement  to  Mrs.  Thompson  or  the 
defendant  It  remained  in  Richard  Stockton  during  his  lifetime, 
devolved  by  his  death  on  his  heir  at  law,  Captain  Stockton,  and  now 
remains  in  him  on  a  trust  executory ;  it  never  was  and  is  not  now 
one  executed  by  that  statute.  It  is  unnecessary  to  explain  to  you 
the  reasons  of  this  opinion,  as  it  would  perplex  your  consideration  of 
0yjn  the  case  with  a  dry  detail  of  abstruse  ^principles,-  neither 

'  -'  amusing  or  instructing  to  any  persons,  except  Uioee  whose 
professional  or  judicial  duty  may  lead  them  to  the  investigation;  as 
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a  sheer  question  of  law,  you  will  probably  not  be  disposed  to  investi- 
gate it  for  yourselves. 

^'  The  court  are  also  requested  to  chaise  you  on  three  other  points 
of  law.  1.  That  the  expenditure  of  five  thousand  dollars  in  furnish- 
ing the  house  is  per  se  fraudulent  on  creditors ;  we  think  not ;  furni- 
ture is  part  of  the  marriage  contract,  to  be  provided  by  Thompson  in 
a  suitable  manner,  as  he  should  think  fit.  He  had  a  discretion 
which  he  might  exercise  in  a  reasonable  manner,  according  to  their 
station  and  associations  in  life,  proportioned  to  the  kind  of  house  and 
extent  of  income ;  the  trustee  or  wife  could  not,  in  law  or  equity, 
compel  Thompson  to  furnish  it  extravagantly  or  at  useless  and 
wanton  expense,  and  if  he  should  do  it  voluntarily.  It  would  not  be 
within  the  true  spirit  and  meaning  of  the  marriage  articles,  and  might 
be  deemed  a  legal  fraud  on  creditors  as  to  the  excess.  But  before 
we  can  say  that  it  is  a  fraud  in  law  to  expend  five  thousand  dollars 
in  furnishing  a  house  costing  thirteen  thousand  dollars,  and  the  esta- 
blishment to  be  supported  by  the  income  of  an  investment  of  forty 
thousand  dollars  in  productive  funds,  we  must  be  satisfied  that  it  is, 
at  the  first  blush,  an  extravagant  and  unwarranted  expenditure 
under  all  the  circumstances  in  evidence,  and  to  an  extent  indicating 
'  some  fraudulent  or  other  motive  unconnected  with  the  fair  execution 
of  the  contract,  of  which  we  are  not  satisfied;  and  therefore  cannot 
charge  you  as  requested  by  the  plaintiff's  counsel,  there  being  no 
clear  abuse  of  the  discretion  confided  by  the  contract  to  Mr.  Thomp- 
son. A  less  expenditure  on  both  house  and  furniture  would  have 
been  more  prudent  and  discreet  in  the  situation  of  the  parties  in 
1 826,  when  the  house  was  finished ;  something  could  have  been 
saved  for  investment  if  less  expense  had  been  incurred,  and  eight  or 
ten  thousand  dollars  been  made  productive.  Had  this  been  done, 
there  could  have  been  little  ground  of  complaint  by  a  creditor ;  but 
as  to  him  it  was  immaterial  how  the  money  was  expended ;  his  only 
concern  was  in  the  amount,  not  the  objects  of  the  expenditure,  so 
that  they  were  according  to  the  terms  of  the  agreement ;  whether  a 
given  sum  was' applied  to  one  object  or  the  other,  or  fairly  propor- 
tioned *among  them,  affected  only  the  parties,  not  creditors.  ^#375 
2.  We  are  next  asked  to  charge  you  that  the  delivery  of  the  ^ 
notes  to  Captain  Stockton,  in  September,  1829,  was  a  fraud  ;  if  it 
was  done  in  order  to  comply,  in  part,  with  the  agreement,  it  was  not 
so ;  if  it  was  colourable,  made  with  the  intention  of  covering  and 
concealing  so  much  under  pretence  of  the  marriage  articles  for 
Thompson's  use,  and  so  received  by  the  trustee,  it  was  legally 
fraudulent  as  to  creditors,  but  if  delivered  with  such  intention,  ,and 
not  so  accepted,  then  Captain  Stockton  might  not  only  fairly  apply 
it  to  the  trust  fund,  but  was  bound  to*do  so.  Though  it  may  nave 
been  done  on  the  eve  of  the  judgment  confessed  in  New  Jersey,  that 
would  make  no  difference,  it  being  to  carry  into  efiect  the  agreement 
of  December,  1825 ;  had  it  been  to  make  a  new  settlement  after 
marriage,  if  it  was  in  consideration  of  a  portion  or  property,  it  would 
not  have  been  fraudulent  per  se;  and  the  time  which  intervenes 
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between  the  making  prdvision  for  a  wife,  and  the  contracting  the 
debt  or  obtaining  a  judgment  against  the  husband,  is  not  a  matter 
which  per  se  mdces  it  a  fraud ;  it  may  or  may  not  be  suspicious,  and 
connected  with  other  circumstances  as  evidence  of  it  4  WheaL 
606,  607,  608. 

'^  The  remaining  point  on  which  the  charge  of  the  court  is  re- 
quested, is,  that  the  marriage  agreement  is  void,  because  not  recorded 
within  the  time  required  by  the  law  of  New  Jersey  for  recording 
deeds.  The  covenant  to  stand  seised  to  the  uses  declared  would 
come  within  this  law,  if  the  uses  were  executed  by  the  statute  so  as 
to  make  it  an  actual  conveyance  or  deed  passing  the  legal  estate,  but 
being  executory,  it  is  only  a  covenant  giviug  an  equitable  estate  to 
those  for  whom  the  trust  was  created  and  continues,  and  not  a  deed. 
But  considering  it  as  a  deed,  the  want  of  recording  does  not  make  it 
void  as  between  the  parties,  though  it  would  become  void  as  to  the 
creditors  (perhaps)  and  purchasers  from  Richard  Stockton  without 
notice ;  but  the  omission  to  record  it  is  no  fraud  on  plaintiff,  and  can- 
not affect  him ;  not  being  void  as  between  the  parties,  it  gives  to 
John  R.  Thompson  no  other  estate  or  interest  but  such  as  arises  from 
the  trust ;  he  cannot  be  entitled  to  any  legal  estate  or  interest  under 
it  incompatible  with  the  nature  and  terms  and  objects  of  the  trust ; 
*3761  ^"^  instruction,  ^therefore,  is,  that  the  marriage  contract  is 
^  not  void  for  want  of  being  recorded  in  time. 

'^  The  principles  of  law  which  have  been  thus  expounded  to  you 
as  the  guides  to  your  verdict,  are  all  which  are  deemed  by  the  court 
or  counsel  to  be  applicable  to  the  merits  of  this  case,  or  necessary  to 
be  understood,  in  order  to  decide  it  correctly ;  they  form  what,  in  our 
judgment,  is  the  pre-existing  law  of  the  case,  and  have  been  ex- 
tracted from  judicial  decisions  which  afford  to  our  minds  conclusive 
evidence  of  their  wisdom  and  justice.  The  rules  laid  down  are  not 
new  ones,  either  here  or  in  that  country  which  is  the  source  of  our 
jurisprudence,  and  to  whose  judicial  tribunals  the  wisest  and  best 
judges  will  look  without  any  fear  of  foreign  influence ;  to  some  with 
veneration,  and  to  all  with  respect,  as  tne  expositors  of  the  same 
common  law  which  originated  there,  and,  adopted  in  this  country,  is 
the  source  of  national  pride  to  both,  as  a  system  equally  distinguished 
for  its  wisdom  and  public  benefits.  It  has  not  been  thought  necessary 
to  cite  to  you  all  the  particular  cases  in  which  judges  have  established 
these  principles,  or  refer  you  to  the  time  of  their  application,  as  the 
nature  of  the  cases  decided  may  have  led  to  their  development ;  tliis 
is  more  proper  in  courts  of  error,  or  in  deciding  in  others,  questions 
refened  solely  to  the  court  The  course  pursued  saves  you  much 
time,  and  relieves  your  minds  from  much  perplexity;  it  does  not 

E reduce  any  injury  to  the  parties;  itsavss  you  from  a  comparison 
etween  the  character  of  the  courts  and  judges  who  may  have  given 
judgments  or  opinions,  settling  and  declaring  the  rules  of  the  com- 
mon law  or  the  construction  of  statutes.  Whether  we  have,  in  form- 
ing our  judgment  as  to  the  law  of  this  case,  drawn  from  the  old  and 
pure  fountains  of  our  jurisprudence,  or  the  muddy  rivulets  which 
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flow  from  them,  need  only  be  decided  by  that  tribunal  to  whom  none 
appeal  without  full  confidence  that  it  will  in  justice  give  such  judg- 
ment as  will  correct  all  the  errors  of  inferior  courts.  You  will  not 
be  willing  to  confide  more  in  your  own  judgment  to  correct  any 
mistakes  which  this  court  may  have  committed  in  the  instructions 
they  have  given  you,  than  in  that  of  the  supreme  court,  to  whom 
either  party  may  submit  this  cause.  Let  our  judgment  be  what  it 
may  as  to  the  law,  it  can  do  harm  to  no  one  without  their  sanc- 
tion ;  with  ^their  approbation  a  safe  rule  of  titles  and  property  ■-•3<r<«' 
will  be  established ;  your  judgment  ..light  not  lead  to  one  so  1- 
sound  or  permanent  Much  of  what  you  have  heard,  has  been  re- 
peated from  the  adjudication  of  that  court,  much  from  those  of  Eng- 
land, their  judges  and  chancellors,  whose  judgments,  decrees,  and 
opinions  have  been  carefully  reviewed  and  approved  by  the  pure  and 
eminent  jurists  who  have  presided  in  our  own  courts.  If,  in  follow- 
ing the  path  which  they  have  pursued  in  the  administration  of  justice, 
this  court  looks  abroad  as  well  as  at  home  for  light  and  knowledge 
to  guide  our  course  of  legal  investigation,  it  has-  been,  and  will  con- 
tinue to  be  done  without  the  fear  of  being  misled  by  example,  or  the 
self-reproach  of  adopting  in  our,  or  inculcating  in  your  minds,  princi- 
ples unsound  in  law,  or  dangerous  in  their  moral  tendency." 

The  case  was  aigued  by  Mr.  C.  J.  Ingersoll  for  the  plaintififs  in 
error,  and  by  Mr.  Binney  for  the  defendant 

The  counsel  for  the  plaintififs  made  the  following  assignment  of 
errors: 

The  chaige  of  the  court  instructed  the  juiy,  that  under  the  circum- 
stances in  evidence,  the  law  is  against  the  plaintififs;  that  the  mar- 
riage settlement  in  question  would  be  valid  unless  all  the  parties 
thereto  were  guilty  of  fraud ;  that  marriage  is  a  sufiScient  considera- 
tion for  setdement;  and  left  to  the  jury  nothing  to  find  by  their  ver- 
dict, but  whether  the  defendant's  wife  and  father  were  equally  guilty 
with  the  defendant  in  the  alleged  contrivance  to  defeat  the  plaintififs; 
aiguing,  as  the  charge  does  throughout,  that  the  verdict  should  be  for 
the  defendant 

He  also  submitted  in  argument  the  following  points  of  law. 

1.  The  settlement  covenants,  that  the  grantor  should  furnish  the 
house  in  a  suitable  manner  as  he  should  judge  suitable  and  proper. 
Aa  he  proved  insolvent,  and  unable  to  comply  with  the  other  terms 
of  the  setdement,  it  was  contended  for  the  plaintififs  that  five  thou- 
sand dollars  was  a  fraudulent  investment  in  furniture ;  on  which  the 
jury  were  to  pass  their  ^verdict  The  court  rejected  this  r^o^o 
view,  assumed  to  determine  that  the  sum  was  proper,  and  ^ 
would  not  permit  the  jury  to  pass  upon  it 

2.  The  setdement  covenants  that  the  grantor  would,  in  the  space 
of  one  year  from  the  time  of  the  marriage,  place  out  on  good  security, 
in  stock  or  otherwise,  the  sum  of  forty  thousand  dollars,  and  hand 
over  the  evidences  thereof  to  the  trustee.    This  covenant  was  never 
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fulfilled.  But  some  yeais  afterwards,  when  the  trustee  was  dead,  on 
the  eve  of  the  judgment  confessed  by  the  grantor  in  New  Jersey,  he 
passed  over  two  promissory  notes  for  nine  thousand  five  hundred 
dollars,  tc^ether,  to  the  son  of  the  trustee,  in  performance  as  was  said 
of  the  settlement  in  part.  This  was  contended  for  the  plaintiffs  to 
be  fraudulent,  and  as  such  to  be  passed  upon  by  the  jury.  The  court 
overruled  this  position,  and  chaiged  that  unless  the  notes  were  both 
delivered  by  the  grantor  and  (iccepted  by  Robert  Stockton^  with 
fraudulent  intentions,  the  transfer  is  good. 

3.  As.  the  deed  of  setdement  was  not  registered  till  after  the  plain- 
tiffs' judgment  in  Jersey  against  the  defendant,  it  was  insisted  for 
the  plaintiffs,  that  pursuant  to  the  express  provision  of  the  statute  of 
New  Jeisey,  in  that  case,  the  prior  judgment  prevails  over  the  subse- 
quent settlement.  The  statute  of  uses,  27  Eliz.  ch.  10,  annexes  th6 
possession  to  the  use;  the  lot  and  house  held  by  Richard  Stockton, 
in  trust  for  his  daughter,  became  her  property,  which  the  husband  re- 
duced into  his  possession ;  and  the  plaintiffs'  judgment  binds  it,  not- 
withstanding the  subsequent  marriage  setdement.  This  was  also 
overruled  by  the  court 

Mr.  IngersoU  contended : 

The  plaintiffs  are  prior  creditors.  There  was  no  contract  for  a 
marriage  setdement  until  a  month  after  the  defendant,  through  his 
agent,  contracted  the  debt  in  question  to  the  plaintiffs.  The  property 
settled  is  enough  to  pay  the  debt ;  so  that  the  marriage  setdement  is 
the  only  hindrance,  and  the  quesdon  is  whether  it  is  an  insuperable 
legal  impediment  The  philosophy  of  the  law  on  this  subject  is 
♦3791  *™P^®  honesty — to  give  *every  one  his  own.  The  English 
-■  common  law,  which  is  our  law,  differs  from  the  law  of  all 
the  rest  of  the  civilized  world  in  identifying^  the  wife  with  the  bus- 
band.  A  married  woman  can  own  nothing,  can  lose  nothing,  can 
hardly  be  guilty  of  a  misdemeanour  if,  by  construction  of  law,  it 
may  be  imputed  to  her  husband ;  whereas  in  the  countries  of  the  civil 
law,  marriage  is  like  a  commercial  partnership,  a  firm  in  which  the 
interests  of  husband  and  wife  are  the  same,  respecting  the  joint  stock 
or  property.  In  the  great  families  of  England,  says  Lord  Mansfield, 
it  has  been  found  convenient  to  establish  marriage  setdements,  which 
luxury  and  chancery  have  entrenched  behind  the  principles  of  the 
civil  law,  usurping  the  free  empire  of  the  common  law.  So  long 
ago  as  the  year  1570,  the  statute  13  Elizabeth  indicates  a  primitive 
and  proper  repugnance  to  such  a  contrivance,  and  endeavours  to  re- 
instate the  common  law,  impaired  by  marriage  setdements  and  other 
fraudulent  conveyances ;  for  which  it  enacts  not  only  annihilation, 
but  punishment  In  defiance  however  of  this  resistance  of  the  com- 
mon law,  and  the  statute  law,  which  is  but  declaratory  of  the  com- 
mon law,  the  English  chancellors,  who  were  always  interested  parties, 
have  built  up  a  system  of  encroachment  and  exclusiveness  ill  suited 
to  American  manners,  fortunes,  and  institutions.  The  state  of  New 
Jersey,  by  an  act  of  assembly,  re-enacted  the  statute  of  Elizabeth, 
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which  itself  was  but  declaratory  of  the  common  law,  and  though 
American  judges  are  deplorably  prone  to  follow  blindly  in  the  ruts 
of  British  precedent,  yet  we  may  at  least  claim  it  as  the  settled  law 
of  this  court  that  we  are  to  be  governed  by  English  law  before  the 
American  revolution,  and  not  to  follow  them  in  all  the  enormities 
which  they  are  chargeable  with  since.  Cathcart  v.  Robinson,  6 
Peters,  264. 

The  case  of  Campion  v.  Campion,  17  Yez;  262,  may  be  men- 
tioned as  one  of  those  strumpet  decisions  of  the  modem  English 
chancery  which  it  is  to  be  hoped  do  not  give  the  law  to  this  country. 

The  present  is  the  case  of  a  man  in  trade,  with  immense  outstand- 
ing debts  and  liabilities,  without  a  particle  of  real  estate,  or  even  of 
personal,  but  in  mere  speculation,  who  ^immediately  after  r#QQA 
the  marriage  declared  his  inability  to  settle  the  property  pro-  1- 
mised  by  the  marriage  settlement,  who  has  not  and  never  had  any 
goods,  stocks,  credit,  property,  or  estate  of  any  kind,  nothing  to  pledge 
even  if  he  wanted  to  borrow,  who  pleads  utter  insolvency,  who 
settled  on  his  marriage  the  very  money  he  borrowed  of  the  plaintiffs, 
and  who  now  lives  upon  it  in  their  despite.  Within  a  month  of  the 
crash  of  his  father's  immense  failure,  with  whom  he  was  connected 
in  trade,  which  was  an  affair  of  such  importance  as  to  be  published 
in  the  English  newspapers,  the  defendant,  by  marriage  settlement, 
set  apart  and  now  witnholds  all  he  could  ever  daim,  and  much  more 
than  he  ever  was  entitled  to. 

The  question  is  whether  such  is  a  valid  marriage  settlement 
That  it  hinders  the  plaintiffs  who  are  prior  creditors  is  beyond  all 
question.  In  the  court  below  it  was  insisted  for  the  defendant  that 
by  antenuptial  settlement  the  wife  is  a  purchaser,  holding  by  a  con- 
sideration equivalent  if  not  superior  to  the  most  valuable.  For  the 
plaintiff,  conceding  this  position,  it  was  contended  nevertheless  that 
there  must  be  a  fair  transaction,  as  well  as  a  valuable  consideration, 
that  fraud  will  vitiate  any  contract  whatever,  that  even  acquittances, 
bonds,  laws,  treaties,  may  be  annulled  by  fraud,  and  why  not  the 
contract  of  marriage  settlement?  The  charge  sanctioned  both  these 
positions;  the  plaintiffs,  without  reserve,  carrying  it  out  in  aigument 
ad  libitum,  and  the  plaintiffs'  position  with  a  qualification  which 
forms  the  first  exception,  to  wit,  that  to  invalidate  a  marriage  settle- 
ment the  wife  and  her  fether  must  combine  with  the  settlor  or  hus- 
band, and  be  equally  guilty  with  him  of  premeditated  fraud.  The 
charge  is  explicit,  that  there  must  be  not  only  notice  or  knowledge, 
or  even  participation,  but  combination  and  premeditation  of  all  to- 
gether and  alike. 

This,  it  is  submitted,  is  not  the  law.  The  jury  were  misled  in 
being  so  instructed.  They  should  have  been  advised  that  they 
might  find  fraud  in  the  husband,  and  knowledge  of  or  notice  to  the 
wife  or  father;  and  that  such  a  state  of  things  would  vitiate  the  set- 
tlement as  a  fraudulent  transaction.  The  charge  considen,  fifst, 
fraud  in  fact;  secondly,  the  question  of  property  under  Uie  special 
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*3811  H^^^^^^9  ^^^  thirdly,  fraud  in  *law,  or  constructive  fraud 
-■  The  jury  supposed,  and  had  reason  to  suppose,  that  unless 
they  found  the  wife  and  father  equally  guilty  with  the  husband,  they 
must  affirm  the  manriage  settlement  as  a  fair  transaction.  It  even 
goes  so  far  as  to  say,  in  an  argument  much  elaborated  to  support  the 
settlement,  that  it  would  be  cruel  and  harsh  in  the  extreme,  and  in- 
consistent with  law  and  justice,  to  visit  the  wife  with  the  husband's 
fraud,  unless  she  concurred  in  the  intention  of  it,  and  was  guilty  of 
the  combination.  Now,  the  law,  as  expressly  enacted  by  the  statute 
of  Elizabeth,  and  by  the  act  of  New  Jersey,  the  common  law,  the 
common  sense,  the  obvious  morality  and  reason  of  the  case  are,  that  if 
either  wife  or  father  knew  or  might  have  known,  or  had  the  least  reason 
to  suspect,  the  husband's  fraud,  the  transaction  is  altogether  fraudulent 
and  void.  For  it  is  a  question  to  be  determined  by  the  whole  transaction, 
not  a  part  of  it  The  argument  of  the  charge  to  the  jury  puts  it  to  them 
to  ascertain  how  much  fraud  there  was,  whereas  it  is  submitted  as  the 
law,  the  reason,  and  the  morality  of  the  contested  principle,  that  am/ 
the  least  pcartide  of  fraud  by  either  party,  with  any  the  least  notice  to 
the  other  party,  vitiates  and  annihilates  the  whole  proceeding.  The 
proviso  or  exception  of  the  sixdi  section  (Atherly,  212)  is  to  except 
those  settlements  which  are  made-on  ffood  consideration  and  bona 
fide  without  any  maimer  of  notice  or  knowledge  (rf  the  fraud  :  and 
so  are  the  authorities.  Cadogan  v.  Eennet,  Cowp.  434;  Doe  v. 
Rutledge,  Cowp.  710 ;  Blanchard  v.  Ingersoll,  4  Dal.  306 ;  Geiger 
Welsh,  1  Rawle,  363 ;  1  Roper  on  Husband  and  Wife,  298 ;  Dewey 
V.  Baynton,  6  East,  267;  Barrow  v.  Barrow,  2  Dick.  606;  Sexton 
v.Wheaton,  Wheat.  607;  same  case,  8  Wheat  389 ;  Hinde  v.  Long- 
worth,  10  Wheat.  213;  Johnson  v.  Harvey,  2  Penn.  Rep.  82;  Gar- 
land V.  Rives,  4  Rand.  282 ;  the  two  last  cases  are  in  point. 

In  all  these  cases  and  on  all  occasions  the  question  was  and  must 
be,  was  it  a  fair  transaction^  not  how  much  fraud  was  there  in  it. 
In  postnuptial  cases  the  law  infers  fraud.  In  antenuptial  cases  it  is 
the  question  to  be  tried.  It  is  a  question  of  fact,  which  a  court  cannot 
compel  a  jury  to  qualify.  The  morality  which  pervades  all  law, 
*3821  ^^  which  is  the  law  ^itself,  prohibits  all  fraud,  not  merely 
•I  a  combination  of  fraud,  and  it  considers  the  slightest  notice 
as  the  fullest  participation.  Edward  Thompson's  enormous  failure 
shortly  before  the  settlement,  involving  John  Thompson,  must  have 
excited  suspicion  and  inquiry ;  and  the  fact  is,  and  such  was  the 
plaintiffs'  argument  on  the  trial,  that  Mr.  Stockton  repudiated  the 
settlement,  satisfied  as  he  must  have  become  of  its  invalidity.  For 
the  poignancy  of  the  misdirection  is,  that  it  was  a  complete  surprise ; 
the  fact  of  combination  or  participation  between  husband  and  father 
having  been  suggested  or  mtimated  by  the  plaintiffs'  counsel  to  the 

i'ury.  On  the  contrary,  their  aigument  was,  mat  far  from  combining, 
Ir.  Stockton  revolted  at  the  settlement,  and  refused  to  complete  it. 
This  aigument  was  drawn  from  the  incontrovertible  and  conclusive 
facts,  that  it  never  was  either  acknowledged  or  recorded  during  his 
life,  but  remained  a  dead  letter  in  family  secret  never  carried. into 
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^ecution,  owing  to  the  settlor's  acknowledgment  immediately  afler 
the  marriage  that  be  was  unable  to  set  apart  the  forty  thousand  dol- 
lars stipulated  by  the  settlement  to  be  invested  for  the  use  of  the 
wife,  or  any  part  of  it,  being,  as  he  acknowledged,  utterly  insolvent 
Thus  his  immense  debts,  laige  losses,  and  overwhelming  liabilities, 
becoming  known  to  Mr.  Stockton  immediately  after  the  settlement 
was  signed,  and  the  marriage  took  place,  he  did  not  choose  to  involve 
his  daughter  and  himself  in  the  useless  odium  of  such  an  illegal  at- 
tempt to  deprive  creditors  of  their  property.  The  settlement  was 
therefore  cast  away,  never  completed  while  Mr.  Stockton  lived,  never 
acted  upon,  and  no  attempt  ever  made  to  realize  it,  till  by  the  settlor 

iust  on  the  eve  of  his  confession  of  judgment  to  the  plaintiff,  when 
e  had  it  acknowledged  and  recorded.  AH  these  circumstances  the 
plaintiff  had  a  right  to  submit  to  the  jury  as  proof  of  knowledge  or 
notice,  to  be  inferred,  not  from  participation  in  the  fraud,  but  repu- 
diation of  it  But  the  court,  instead  of  suffering  this  view  to  be  pre- 
sented to  the  jury  for  their  determination,  frustrated  it  by  a  misdirec- 
tion as  to  combination,  which  left  the  jury  nothing  to  And  but  the 
fact  of  combination  or  a  verdict  for  the  defendant 

Even  in  the  definition  of  fraud  the  charge  misdirected  the  r#3og 
♦jury  by  a  reference  to  the  case  of  Nicol  v.  Conard,  4  Peters,  L 
W6 ;  where  Judge  Washington's  attention  was  fixed  on  the  instance 
of  fraud  bv  one  with  notice  to  another,  not  that  of  fraud  by  two  or 
more  which  is  defined  covin.  Co.  Litt  367,  b.  defines  it  as  referred 
to  by  Judge  Washington.  But  both  Littleton  in  the  text,  and  Coke 
in  the  commentary,  put  instances  of  individual  fraud  in  which  two 
or  more  are  concerned,  as  contradistinguished  from  the  fraud  of  com- 
bination, or  covin.  So  does  Hardwicke  in  the  case  of  Chesterfield 
V.  Jansen,  2  Yes.  Sen.  165.  So  does  Mansfield  in  the  case  of  Ca- 
dogan  V.  Eennet,  Cowp.  43,  where  the  very  case  is  put  of  a  fraudu- 
lent conveyance  to  an  innocent  trustee.  Such  are  the  cases  of  Gar- 
land V.  Rives  and  Johnston  v.  Harvey  before  cited.  In  the  case  of 
the  Postmaster  General  v.  Reader,  4  Wash.  C.  C.  Rep.  683,  Judge 
Washington  explains  his  opinion  of  fraud  actual  and  constructive ; 
and  in  the  case  of  Gilman  v.  The  North  American  Land  Company, 
1  Peters'  C.  C.  Rep.  464,  he  individuates  it  The  charge,  it  is 
therefore  submiUed,  annuls  the  whole  law  of  notice  as  to  fraudulent 
conveyances,  and  makes  every  one  a  fair  purchaser  who  is  not  a 
participator  in  the  fraud ;  so  that  a  wife  or  father  have  only  to  re- 
main wilfully  ignorant  of  a  husband's  fraud,  and  a  family  settlement 
will  be  valid  of  property  acquired  by  highway  robbery.  On  the 
part  of  the  plaintiff,  it  is  submitted  that  the  principle  of  law  is  to  be 
found  well  expressed  in  the  careful  language  of  the  sixth  section  of 
the  statute  of  >  Elizabeth,  that  entire  good  faith,  besides  a  valuable 
consideration,  are  indispensable  to  the  validity  of  every  marriage 
setdement 

Exception  was  also  taken  to  three  distinct  errors  alleged  against 
the  charge  as  follows : 

First  The  settlement  covenants  that  the  grantor  should  furnish 
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the  bouse  in  a  suitable  manner.  As  he  proved  insolvent  and  unable 
to  comply  with  the  other  terms  of  the  settlement,  it  was  contended 
that  five  thousand  dollars  was  a  fraudulent  investment  in  furniture, 
on  which  the  jury  were  to  pass  their  verdict  The  court  overruled 
this  position,  would  not  permit  the  jury  to  pass  upon  it,  but  assumed 
to  itjself  the  determination  that  there  was  no  fraud.  The  case  of 
•3841  ^Campion  v.  Campion,  17  Ves.  262,  the  authority  of  which 
-■  has  been  denied,  sanctions  this  position  of  the  plaintiffs'  coun- 
sel, and  is  authority  a  farHori  when  it  determines  against  a  family 
settlement 

Secondly.  The  settlement  covenants  that  the  grantor  would  in 
the  space  of  a  year  place  the  sum  of  forty  thousand  dollars  on  good 
security  and  hand  over  the  evidences  thereof  to  the  trustee ;  which 
covenant  was  never  fulfilled.  But  several  years  afterwards,  the 
trustee  having  in  the  meanwhile  died  without  the  acknowledgment 
or  registry  of  the  conveyance ;  on  the  eve  of  the  judgment  he  con- 
fessed to  the  plaintiff,  passed  over  two  promissory  notes  to  the  trustee's 
successor,  in  part  performance  of  the  settlement,  as  it  was  said.  For 
the  plaintiff  it  was  contended  that  this  was  fraudulent,  and  as  such 
to  be  passed  upon  by  the  jury.  The  court  overruled  this  position; 
and  erroneously,  as  is  submitted,  assumed  to  itself  to  determine  that 
there  was  no  fraud  unless  the  settlor  and  the  trustee  concurred  in  it 

Thirdly.  The  deed  of  settlement  was  not  recorded  UU  after  the 

J  lain  tiff's  judgment;  in  which  case  the  act  of  assembly  of  New 
ersey  is  explicit  that  the  conveyance  is  inoperative  as  against  the 
judgment  Act  of  6th  June,  1820,  Laws  of  New  Jersey,  ed.  1821, 
page  747.  Two  cases  have  been  determined  in  South  Carolina, 
where  the  law  is  similar,  that  are  strongly  in  point  Ward  v.  Wilson, 
1  Dessaus.  401;  Forrest  v.  Warrington,  2  Dessaus.  264.  The 
statute  of  uses,  27  Elizabeth,  ch.  10,  annexes  the  possession  to  the 
use.  The  house  and  lot  held  by  Mr.  Stockton  in  trust  for  his 
daughter  became  her  property  by  the  express  terms  of  this  statute : 
the  husbanA  by  occupation  reduced  it  into  his  possession ;  and  the 
plaintiffs'  judgment  binds  it  notwithstanding  the  marriage  settlement 
The  statute  is  positive  that  of  real  estate  held  for  her  use  the  seisen 
is  in  her.  4  Cruise,  Dig.  96  (133) ;  419  (420),  tit  xi.  ch.  3,  s. 
4,  6,  6.  The  charge  is  that  the  marriage  article  is  not  a  conveyance, 
but  an  executory  covenant;  which  makes  no  difference,  for  the 
statute  in  terms  comprehends  that  with  all  similar  cases.  It  is  the 
very  case  the  statute  intended  to  provide  against 

Mr.  Binnev,  for  the  defendant  in  error. 
00051  *Tnere  cannot  be  a  better  introduction  to  the  defendant's 
•I  argument,  than  a  refereiice  to  Carver  v.  Jackson,  4  Peters, 
80,  upon  the  sweeping  exceptions  to  the  charge  of  the  circuit  court, 
which  this  bill  of  exceptions  exhibits.  The  whole  chaige  is  set  out, 
and  the  whole  is  excepted  to,  the  recommendation  of  this  court  to  the 
contrary  notwithstanding ;  and  the  proper  corrective  of  the  practice  if 
presisted  in,  would  seem  to  be,  to  disregard  every  exception  which  any 
possible  interpretation  of  the  chaige  can  obviate.  A  fair  interpreta- 
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tion,  as  it  is  termed,  does  not  belong  to  a  practice  which,  whatever  be 
its  motive,  is  unjust  to  the  court,  the  opposite  counsel,  and  the  cause. 
Nothing,  however,  is  necessary  to  support  this  charge  but  the  applica- 
tion of  common  rules. 

What  the  plaintiffs'  paper  book  calls  the  overpowering  aigument 
of  the  court  upon  the  facts,  is  not  a  ground  of  exception.  Whether 
the  opinion  of  the  court  was  right  or  wrong,  it  did  not  bind  the  jury. 
It  may  be  difficult  in  some  cases,  and  it  was  impossible  in  this,  to  say 
any  thing  about  the  facts,  without  an  overpowering  aigument  against 
the  plaintiffs'  claim.  So  fiur  as  that  claim  asserted  any  intentional 
wrong  in  any  one  of  the  parties  to  the  settlement,  it  was  wholly 
without  foundation  or  colour.  The  naked  question  presented  by  the 
case,  if  question  it  was,  was  whether  an  antenuptial  marriage  settle- 
ment, a  settlement  in  consideration  of  maniage,  without  the  least 
suspicion  by  the  intended  wife  or  her  trustee  of  either  insolvency  or 
debt  on  the  part  of  the  intended  husband,  was  good  against  creditors. 
The  facts  exhibit  nothing  to  vary  the  terms  of  this  question.  In  the 
autumn  of  1^5,  the  defendant  was  worth  from  eighty  to  ninety 
thousand  dollars,  without  any  debt,  and  without  any  responsibility, 
except  for  a  respondentia  contract,  which  resulted  in  no  loss.  In 
September,  he  made  proposals  of  marriage  and  of  setdement,  and 
was  accepted.  On  the  L9th  of  December,  the  articles  in  question 
were  executed,  after  a  statement  of  his  property,  set  forth  in  the  bill 
of  exceptions.  The  marria^  soon  afterwards  took  place.  The  de- 
fendant then  completed  the  house  upon  Mr.  Stockton's  lot,  at  a  cost 
of  about  twelve  thousand  dollars,  and  furnished  it  at  a  cost  of  about 
four  thousand  dollars,  and  in  1^19,  he  handed  to  ^he  trustee  (-#305 
five  thousand  dollars  of  good,  and  four  thousand  five  hundred  ^ 
dollars  of  doubtful  property,  on  account  of  the  marriage  settlement ; 
and  this  is  all  that  it  has  produced.  The  plaintiffs'  demand,  and  the 
only  demand  in  existence  against  the  defendant,  except  a  loan  for 
personal  expenses  during  his  embarrassments,  arose  out  of  a  contract 
in  Canton,  of  the  22d,  of  November,  1825.  It  was  a  loan  of  sixty- 
three  thousand  dollars,  made  upon  a  pledge  of  all  the  merchandise 
which  that  sum  purchased  in  Canton,  and  twenty-three  thousand 
dollars  more,  with  the  additional  benefit  of  coming  freight  free  to 
the  United  States,  the  intended  market  of  the  investment  The  loan 
was  made  without  the  knowledge,  and  against  the  expectation  of  the 
defendant,  but  in  virtue  of  a  power  left  behind  him  to  meet  the  con- 
tingency, which  occurred,  of  his  father's  ships  requiring  funds  to  fill 
them  up ;  aud  the  commercial  disasters  of  the  season  not  only  ab- 
sorbed the  entire  pledge,  but  left  the  defendant  a  debtor  to  the  extent 
of  the  judgment  in  the  circuit  court  The  peculiar  feature  of  this 
debt  is,  therefore,  that  it  is  the  residuum  of  a  mortgage  debt,  aficr 
an  original  pledge  of  the  entire  investment  of  the  money  and  a  third 
more,  and  tne  specific  transaction,  moreover,  unknown  to  the  debtor 
at  the  time,  and  of  course  to  the  intended  wife.  What  effect  such  a 
debt  would  have  upon  a  postnuptial  settlement,  is  a  question  that 
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does  not  arise  here.     It  would  be  a  stronger  case  for  such  a  setde* 
ment,  than  has  ever  been  held  to  be  insufficient 

The  statute  13  Elizabeth  does  not  avoid  any  setdement  as  volun- 
tary y  but  only  9&  fraudulent.  Actual  fraud  in  such  a  case  could  not 
be  su^ested  upon  the  evidence ;  and  if  the  law  would  presume  it, 
it  must  do  so  in  every  imaginable  case  in  which  the  settled  property 
becomes  necessary,  by  subsequent  disaster,  to  pay  the  husband's 

Erevious  debts.  This  proposition  does  not  appear  to  be  warranted 
y  the  books.  The  present  is,  however,  an  antenuptial  settlement, 
upon  the  valuable  consideration  of  marriage,  the  very  highest  con- 
sideration, as  it  is  in  one  instance,  said,  that  is  known  to  the  law.  2 
Eq.  Ca.  Abr.  685.  It  is  valid  against  purchasers  as  well  as  creditors, 
purchasers  even  without  notice,  unless  they  have  got  the  legal  estate ; 
for  the  wife  is  a  purchaser  and  has  equal  equity.  Atherly,  129, 16  L ; 
mofyfi  Roberts  on  Fraud.  Con.  102, 103 ;  ^Reynell  v.  Peacock,  2 
^°'J  Roll.  Rep.  106;  Sir  Ralph  Bovy's  case,  I  Ventr.  194;  Doug- 
lass V.  Ward,  1  Cases  in  Chan.  99  ;  Ex.  Parte  Marsh,  1  Atk.  168 ; 
Brown  v.  Jones,  1  Atk.  190;  North  v.  Ansell,  2  P.  Wms.  618; 
Wheler  v.  Caryl,  Ambl.  121 ;  Brown  v.  Carter,  6  Ves.  Jun.  878 ; 
Doe  V.  Routledge,  Cowp.  712;  Nairne  v.  Prowse,  6  Ves.  Jun.  762; 
East  India  Company  t.  Cavel,  3  Bac.  Abr.  316,  FYaud. 

Being  such  a  consideration,  the  statute  13  Eliz.  expressly  excepts 
it  from  its  operation.  It  excepts  deeds  upon  valuable  consideration, 
even  fraudulently  intended  by  the  grantor  to  defeat  his  creditors, 
unless  the  grantee  has  notice  or  knowledge  of  such  covin.  The  in- 
tended wife,  and  not  merely  her  trustee,  must  have  notice  or  know- 
ledge that  the  bounty  of  the  husband  is  intended  as  a  fraud  upon 
his  creditors.  Nothing  short  of  this  will  answer.  The  fraud  and 
the  intended  fraud,  without  such  notice,  are  nothing  more  than  in 
the  case  of  an  ordinary  sale.  Barrow  v.  Barrow,  2  Dick.  604; 
Champion  v.  Colton,  17  Yes.  263;  Tunno  v.  Trevisant,  2  Desaus. 
264;  Preble  v.  Boghurst,  1  Swanst  319. 

The  plaintifis'  counsel,  while  he  impugned  the  doctrine  in  the 
circuit  court,  admits  it  here,  and  objects  to  the  charge  because  it  goes 
further.  He  understands  the  judge  to  have  charged  that  something 
more  is  necessary  than  notice  of  the  intended  fraud ;  that  there  must 
be  combination,  concurrence,  confederacy,  preconcert.  Supposing 
this  not  to  have  been  explained  or  qualified,  it  means  nothing  more 
than  what  must  exist  in  every  such  case  as  the  plaintiff  alleged  diis 
to  be;  one,  namely,  in  which  notice,  if  brought  home  at  all,  was  so 
to  di party  with  whom  a  previous  negotiation  was  made  for  the  deed, 
and  who,  in  consummation  of  the  treaty,  accepted  the  deed.  In 
such  a  case,  all  parties  are  actors  in  the  fraud.  The  fraud  is  per- 
petrated with  the  aid  of  a  party  conscious  of  it,  and  assisting  at  its 
birth.  If  A.  makes  a  fraudulent  deed  to  B.,  C.  may  know  of  it, 
without  combining  or  concurring;  but  if  B.  has  notice  of  the  fraud 
before,  and  at  the  time  of  accepting  the  deed,  he  is  ffuilty  of  com- 
bination, concurrence,  confederacy,  and  preconcert  wiUi  the  grantor. 
There  is  unity  of  action  and  design  in  Doth.  The  statute,  in  such 
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a  case,  punishes  the  ^grantee  by  a  penalty.    This,  conse-  rQoo# 
qoently,  was  good  law  in  reference  to  the  case,  as  the  plain-  >- 
tiff  himself  stated  it. 

But  the  court  did  not  say  that  something  more  than  notice  was 
necessary.  They  simply  stated  what  in  every  such  case  notice  to 
the  grantee  must  amount  to.  This  meaning  is  obvious  from  many 
parts  of  the  chaige,  and  particularly  from  the  concluding  summary, 
in  which  the  instruction  is  given  to  the  jury.  '^  A  settlement  made 
before  marriage,  makes  the  intended  wife  a  purchaser.  If  agreed  to 
be  made,  she  is  a  creditor,  and  protected  in  the  enjoyment  of  the 
thing  settled,  and  entitled  to  the  means  of  enforcing  what  is  exe- 
cutory, if  the  transaction  was  bona  fide,  and  without  notice  of 
fra^ad?^  The  facts  of  fraud  in  the  husband,  and  notice  to  the 
wife,  were  left  to  the  jury.  The  doctrine  of  the  court  was,  that 
both  must  be  shown  by  the  plaintiff;  and  if  this  is  right,  the  main 
exception  fails. 

The  main  points  adhered  to  in  this  court  by  the  learned  counsel, 
admit  of  short  answers. 

i.  The  paper  book  mistates  the  chaige  as  to  the  furniture.  The 
bill  of  exceptions  must  be  the  guide.  It  shows  the  plaintiffs'  prayer 
to  have  been  for  an  instruction  that  the  expenditure  of  five  thousand 
dollars  in  fumishing  the  house  was  per  se  fraudulent,  which  Uie 
court  refused.  There  is  no  such  proposition  in  law,  as  that  a  cove- 
nant '<  to  furnish  a  house  in  a  suitable  manner^  as  the  husband  shall 
judge  fit  and  proper,''  which  is  the  language  of  the  covenant,  or  an 
actual  expenditure  to  the  extent  of  five  thousand  dollars,  is  per  se 
fraudulent  There  must  be  other  circumstances.  These  were  mar- 
riage articles,  rather  than  a  consummate  setdement,  and  chancery 
will  so  mould  and  control  them  as  to  effectuate  the  intention,  an- 
nulling the  excess  of  the  execution  beyond  what  was  lawfully 
intended.  Atherly,  92, 106, 121.  It  is  a  strong  proposition  to  assert, 
that  an  unsuitable  expenditure  by  the  husband,  contrary  to  the  ex- 
press language  of  his  covenant,  shall  defeat  die  wife's  setdement  for 
any  thing  more  than  the  excess,  when  that  is  made  out  by  evidence. 
The  court  expressed  an  opinion  that  the  expenditure  might  be  bad 
for  the  excess  when  shown,  and  were  right  in  refusing  to  say  that  a 
given  expenditure  was,  per  se,  a  fraud. 

♦2.  Thedeliveryof  notes  to  the  trustee,  upon  the  eve  of  the  r#ooQ 
plaindffs'  judgment,  was  good,  if  the  setdement  was  so.  The  ^ 
trustee  was  a  creditor  to  a  much  laiger  amount;  and  the  debtor  had  a 
right  to  prefer  him.  The  court  were  right  in  saying  that  the  payment 
or  delivery  was  good,  unless  made  by  the  defendant  with  the  inten- 
tion of  covering  the  property  under  pretence  of  the  articles,  and  sd 
accepted  by  the  trustee. 

3.  The  New  Jersey  statute  of  6th  June,  1820,  is  wholly  miscon- 
ceived, or  rather  its  effect  If  the  deed  is  void  by  reason  of  the  non- 
registry,  the  real  estate,  upon  which  iJone  the  statute  has  any  bear- 
ing, remains  the  property  of  R.  Stockton,  and  is  liable  to  his  creditors. 
The  creditors  of  the  grantor,  and  not  the  grantee,  are  the  creditors 
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meant  by  the  statute.  It  is  difficult  to  sustain  the  exception,  that  the 
judgment  against  Thompson  is  to  prevail  over  the  settlement  and 
defeat  it^  when  it  is  only  by  the  validity  of  the  settlement  that 
Thompson  can  have  any  thing  in  the  land  for  the  judgment  to^ffecL 
It  is  a  further  mistake  to  suppose  that  any  use  in  the  real  estate,  in  the 
setdement,  was  executed  by  the  statute  in  the  defendant  The  legal 
estate  was  intended  to  remain  in  R.  Stockton,  for  the  performance  of  the 
trusts.  They  could  not  be  performed  without  it.  He  was  in  certain 
events  to  lease,  to  receive  the  rents,  to  convey.  The  execution  of  a 
use  in  the  defendant  would  have  been  contrary  to  the  whole  scope  of 
the  articles,  and  therefore  it  is  not  executed.  1  Saunders  on  Uses, 
246,  206,  208,  and  the  authorities  there  cited ;  1  Shep.  Touch.  605. 
But  if  executed  in  the  defendant  as  to  the  legal  estate,  it  could 
not  have  altered  the  case,  as  he  would  have  thereby  become  a  trustee 
for  the  purpose  of  the  setdement ;  and,  consequendy,  for  the  separate 
use  of  his  wife  and  her  children. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Peim- 
sylvania.  The  original  action  was  a  feigned  issue  between  the 
plaintifls,  who  are  creditors,  and  the  defendant,  to  try  the  question, 
whether  he  is  able  to  pay  the  debt  due  to  them ;  and  this  depends 
upon  the  validity  of  certain  articles  of  settlement,  made  in  contem- 
piatton  of  a  marriage  between  the  defendant  and  Miss  Annis  Stock- 
^3901  ^^^'  daughter  of  the  late  ^Richard  Stockton,  Esq.  stated  in 
^  the  case.  The  verdict  in  the  court  below  was  for  the  defend- 
ant ;  and  judgment  having  been  rendered  thereon  accordingly,  the 
present  wnt  of  error  is  brought  to  revise  that  judroient,  upon  a  bill 
of  exceptions  taken  to  the  charge  of  the  court  at  me  trial. 

The  whole  charge  of  the  court  is  spread  upon  the  record  (a  {»actice 
which  this  court  have  uniformly  discountenanced,  and  which,  we  trust, 
a  rule  made  at  the  last  term  will  effectually  suppress) ;  and  the  ques- 
tion now  is,  whether  that  charge  contains  any  erroneous  statement 
of  the  law ;  for  as  to  the  comments  of  the  court  upon  the  evidence, 
it  is  almost  unnecessary  to  say,  after  what  was  said  by  this  court  in 
Carver  v.  Jackson,  4  Peters'  Reports,  80,  81,  that  we  have  nothing 
to  do  with  them.  In  examining  the  chaiige  for  the  purpose  of  ascer- 
taining its  correctness  in  point  of  law,  the  whole  scope  and  bearing 
of  it  must  be  taken  together.  It  is  wholly  inadmissible  to  take  up 
single  and  detached  passages,  and  to  decide  upon  them  without  at- 
tending to  the  context,  or  without  incorporating  such  qualifications 
and  explanations  as  naturally  flow  from  the  language  of  other  parts 
of  the  chaiigCr-  In  short,  we  are  to  construe  the  whole  as  it  must 
have  been  understood,  both  by  the  court  and  the  jury,  at  the  time 
when  it  was  delivered. 

The  material  facts  are  as  follows :  The  plaintiffs  and  the  defend- 
ant were  resident  merchants  in  China ;  and  the  defendant  left  it  in 
March,  1826,  to  visit  America.  In  the  summer  of  that  year  he  paid 
his  addresses  to  Miss  Stockton,  then  resident  with  her  fsuher  in  New 
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Jersey,  by  whom  his  addresses  were  accepted ;  and  in  contemplation 
of  marriage,  on  the  19th  of  December  of  the  same  year  the  articles 
of  marriage  settlement  referred  to  were  executed.  They  purport  to 
be  articles  of  agreement  and  covenant  between  the  defendant  of  the 
first  part,  Miss  Annis  Stockton  of  the  second  part,  and  Richard 
Stockton,  father  and  trustee  of  Miss  Stockton,  of  the  third  part  By 
these  articles,  after  reciting  the  intended  marriage,  and  that  Richard 
Stockton,  the  father,  had  promised  to  give  a  certain  lot  of  land  (de- 
scribed in  the  articles)  to  his  daughter,  upon  which  the  defendant, 
Thompson,  had  begun  to  build  a  house,  it  is  stated  that  R.  Stockton 
covenants,  in  consideration  of  the  ^*said  marriage,  and  his  love  r»3Qi 
and  affection  for  his  daughter,  that  from  the  time  of  the  mar-  ^ 
riage  he  will  stand  seised  of  the  lot  and  premises  in  trust  to  permit 
the  defendant  and  Annis  his  wife  to  live  in  and  occupy  the  same ;  and 
if  they  do  not  think  proper  so  to  do,  then  to  let  out  the  premises  on 
lease,  and  rec^^ive  the  rents  and  profits  and  pay  over  the  same  to  the 
said  Annis  during  the  joint  lives  of  herself  and  her  husband  (the  de- 
fendant;) if  the  defendant  should  survive  his  said  wife  and  have 
issue  by  her,  then  in  trust  to  permit  him  during  his  life  to  inhabit 
and  occupy  the  premises,  if  he  should  elect  so  to  do,  and  to  pay  over 
the  rents  and  profits  to  him  for  the  support  of  himself  and  his  family, 
without  his  (the  defendant's)  being  accountable  therefor ;  and  after 
his  death,  in  trust  for  the  child  or  children  of  the  marriage,  in  equal 
shares  as  tenants  in  common;  and  if  no  children,  then  upon  the 
death  of  either  the  husband  or  the  wife,  to  convey  the  premises  to 
the  survivor  in  fee  simple.  By  the  same  instrument  the  defendant 
covenants,  that  if  the  marriage  should  take  effect,  and  in  considera- 
tion thereof,  he  will,  with  ail  convenient  speed,  build  and  furnish 
the  house  in  a  suitable  manner,  as  he  shall  judge  fit  and  proper,  and 
that  the  erections,  improvements  and  furniture  shall  be  subject  to 
and  included  in  the  trusts.  And  further,  that  he  will,  in  the  space 
of  a  year  from  the  marriage,  place  out  at  good  security,  in  stock  or 
otherwise,  the  sura  of  forty  thousand  dollars,  and  hand  over  and 
assign  the  evidences  thereof  to  the  trustee,  who  shall  hold  the  same 
in  trust  to  receive  the  interest,  profits  and  dividends  thereof  for  the 
wife,  during  the  joint  lives  of  herself  and  her  husband.  And  if  she 
should  die  before  her  husband,  and  there  shotlld  be  issue  of  the  mar- 
riage, then  in  trust  to  receive  the  interest,  profits  and  dividends,  and 
pay  the  same  to  the  husband  during  his  life,  for  the  support  and 
maintenance  of  himself  and  children,  without  any  account,  and  after 
his  death,  in  trust  for  the  children  of  the  marriage.  A  similar  provi- 
sion is  made  in  case  of  the  survivorship  of  the  wife;  and  if  no  child- 
ren, then  the  trustee  is  to  assign  and  ddiver  the  securities  and 
moneys  remaining  due  to  the  survivor,  to  his  or  her  own  use. 
Such  are  the  most  material  clauses  of  the  marriage  articles.     Be- 


fore the  execution  of  them,  the  defendant  made  out  a  ^writ- 
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ten  statement  of  his  pecuniary  circumstances,  in  which  he 
statesythat  he  owes  no  personal  debts  except  to  a  small  amount,  in 
the  common  course  of  business ;  that  he  is  surety  for  bis  father  in  a 
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bottomry  bond  to  Messrs.  Scbott  and  Lippincott,  in  the  penal  sum  of 
two  hundred  thousand  dollars,  upon  which  there  was  a  pledge  of 
goods,  supposed  to  be  sufficient  to  discharge  the  bond ;  and  if  any 
loss  shouM^  accrue,  it  could  not  be  more  than  twenty  thousand  dol- 
lars, and  that  he  considered  himself  worth  that  amount,  if  not  more, 
in  addition  to  the  sum  proposed  to  be  settled. 

From  the  testimony  in  the  case,  which  is  stated  in  the  chaige,  it 
appears  that  the  marriage  was  consummated;  that  the  defendant 
built  the  house  on  the  lot  mentioned  in  the  articles  at  an  expense  of 
thirteen  thousand  dollars,  and  furnished  it  at  the  expense  of  five 
thousand  dollars,  but  invested  no  part  of  the  forty  thousand  dollars 
during  the  life  of  the  trustee.  It  also  appears,  that  at  the  time  of 
executing  the  articles,  he  was  worth  about  eighty  or  ninety  thousand 
dollars  in  money  and  personal  property ;  that  his  agent  in  China,  in 
November  and  December,  1825,  borrowed  of  the  plaintiffs  sixty-three 
thousand  dollars  on  the  pledge  and  security  of  property  of  the  invoice 
value  of  eighty-six  thousand  dollars  and  upwards,  on  the  credit  of  the 
defendant,  but  entirely  for  the  use  of  the  defendant's  father,  in  order 
to  complete  the  cargoes  of  his  ships,  then  at  Canton  short  of  funds. 
The  property  arrived  at  a  losing  market,  and  the  debt  now  due  to 
the  plaintiffs  by  the  defendant  grew  out  of  their  transactions,  his 
father  having  failed  on  the  19th  of  November,  1825 ;  but  the  ex- 
istence of  the  loan,  contracted  with  the  plaintiffs,  was  not  known 
to  the  defendant  (though  fully  authorized  to  be  made,  if  necessary) 
until  the  spring  of  1826. 

The  marriage  articles  were  never  recorded  in  New  Jersey,  where 
the  land  lies,  until  May,  1830,  after  the  death  of  the  trustee.  In 
September,  1829,  shortly  before  the  plaintiffs  obtained  a  judgment 
for  either  debt  against  the  defendant,  the  defendant  delivered  over  to 
Captain  Robert  Stockton,  the  son  of  the  trustee,  who  succeeded  him 
in  the  trust,  securities  to  the  amount  of  nine  thousand  five  hundred 
dollars  on  account  of  the  sum  to  be  invested  pursuant  to  the  mar- 
riage articles. 

*3931  ^Sucharethe  material  facts, which  appeared  at  the  trial; 
-*  and  the  question  was,  whether,  under  all  the  circumstances,  the 
marriage  articles  were  void  as  a  fraud  upon  creditors.  With  reference 
to  this  point,  the  learned  judge  who  delivered  the  chaiige  to  the 
jury,  made,  among  others,  the  following  remarks.  *'  To  taint  a 
transaction  with  fraud,  both  parties  must  concur  in  the  illegal  design. 
It  is  not  enough  to  prove  fraud  in  the  debtor.  .  He  may  lawfully  sell 
his  property,  with  the  direct  intention  of  defrauding  his  creditors,  or 
prefer  one  creditpr  to  another.  But,  unless  the  purchaser  or  preferred 
creditor  receives  the  property  with  the  same  fraudulent  design,  the 
contract  is  valid  against  other  creditors  or  purchasers,  who  may  be 
injured  by  the  transaction."  '^  Before  you  can  pronounce  this  mar- 
riage agreement  void  and  inoperative  on  the  ground  of  actual  fraud, 
you  must  be  satisfied,  not  only  that  the  defendant  made  it  with  de- 
sign to  defraud  his  creditors,  but  also  that  Mrs.  Thompson,  and  her 
father  and  trustee,  Mr.  Richard  Stockton,  participated  and  concurred 
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in  the  fraud  intended.  If  they  were  innocent  of  the  combinatioti,  it 
would  be  harsh  and  cruel  in  the  extreme  to  visit  on  her  the  serious 
consequences  of  her  intended  husband's  acts,  and  as  inconsistent 
with  law  as  justice."  *'  The  deeds,  gifts,  grants  or  other  contracts, 
which  the  law  avoids,  are  those  made  with  intent  to  defraud,  hinder, 
delay  or  injure  creditors;  and  in  order  to  avoid  them,  both  the  party 
giving  and  the  party  receiving  must  participate  in  the  fraud."  "  The 
words  of  the  law  (the  statute  of  13  Elizabeth,  ch.  5,)  require  that 
both  parties  must  concur  in  the  fraud  in  order  to  bring  the  same 
within  the  provisions." 

Nothing  can  be  clearer,  both  upon  principle  and  authority,  than 
the  doctrine,  that  to  make  an  antenuptial  settlement  void,  as  a  fraud 
upon  creditors,  it  is  necessary,  that  both  parties  should  concur  in,  or 
have  cognisance  of  the  intended  fraud.  If  the  settler  alone  intend 
a  fraud,  and  the  other  party  have  no  notice  of  it,  but  is  innocent  of 
it,  she  is  not,  and  cannot  be  affected  by  it.  Marriage,  in  contempla- 
tion of  the  law,  is  not  only  a  valuable  consideration  to  support  such 
a  settlement,  but  is  a  consideration  of  the  highest  value,  and  from 
motives  of  the  soundest  policy  is  upheld  with  a  steady  resolution. 
The  ^husband  and  wife,  parties  to  such  a  contract,  are  there-  r^ogj 
fore  deemed  in  the  highest  sense  purchasers  for  a  valuable  ^ 
consideration ;  and  so  that  it  is  bont  fide,  and  without  notice  of 
fraud,  brought  home  to  both  sides,  it  becomes  unimpeachable  by 
creditors.  Fraud  may  be  imputable  to  the  parties,  either  by  direct 
co-operation  in  the  original  design  at  the  time  of  its  concoction,  or  by 
constructive  co-operation  from  notice  of  it,  and  carrying  the  design, 
after  such  notice,  into  execution. 

The  argument  at  the  bar  admits  these  principles  to  be  incontro- 
vertible. But  it  is  supposed  by  the  counsel  for  the  plaintiffs  in  error, 
that  the  charge  contains  a  different  and  broader  doctrine ;  that  it  re- 
quires active  co-operation,  pre-concert  and  participation  in  the  original 
design  of  fraud ;  and  that  notice  of  it  is  not  sufficient  to  avoid  the 
settlement,  although  all  the  parties,  after  such  notice,  proceed  to 
execute  it 

It  appears  to  us,that  this  is  an  entirely  erroneous  view  of  the  scope 
and  reasoning  of  the  charge,  even  in  the  passages  above  cited.  But 
taking  them  in  connexion  with  other  passages  in  the  same  charge,  it 
is  beyond  doubt  that  no  such  distinction  was  in  the  mind  of  the 
court,  or  was  in  fact  uttered  to  the  jury.  The  language  of  the  charge 
has  reference  to  the  actual  posture  of  the  case  before  the  court,  and 
not  to  any  other  possible  state  of  fiacts.  The  case  was  not  of  a  set- 
tlement already  made  and  executed  by  the  settler  alone,  with  a 
fraudulent  intent,  to  which  settlement  the  wife  or  her  trustee  were 
not  contemplated  to  be  executing  parties,  and  which  was,  after  notice 
of  the  intent,  accepted  by  them ;  in  which  case  the  effect  of  notice 
might  have  been  the  very  hinge  of  the  cause.  But  the  case  was  of 
mairriage  articles  about  to  be  executed  by  all  the  parties,  upon  negoti- 
ations then  had  between  them  for  that  purpose ;  and  pf  course,  if  there 
was  a  fraudulent  design,  known  to  all  the  parties  at  the  time,  the 

291 


Digitized  by 


Google 


394  SUPREME  COURT. 

[Magniac  and  others  ▼.  Thompson.] 

very  execution  of  the  articles  made  them  all  equally  participators 
and  parties  to  the  fraud.  It  necessarily  involved  combhiation,  and 
participation,  and  pre-concert  It  was  to  this  posture  of  facts,  that 
the  reasoning  of  the  chaise  was  addressed ;  and  it  met  and  stated  the 
law  truly,  as  applicable  to  them.  Notice  under  such  circumstances, 
necessarily  included  participation  in  the  fraud.  It  was  not  possible, 
that  the  wife  and  her  trustee,  with  notice  of  an  intended  fraud  on 
^^Q^l  *the  part  of  her  husband,  could  execute  the  instrument  with- 
^   out  being,  in  the  sense  of  the  law,  participes  delicti. 

But  the  charge  does,  in  various  other  passages,  distinctly  point  out 
to  the  jury  the  very  doctrine,  which  (he  plaintiffs  in  error  assume  as 
the  basis  of  their  argument,  and  for  which  they  contend.  Thus,  in 
commenting  upon  the  different  classes  of  conveyances,  to  which  the 
statute  of  13  Elizabeth  is  applicable,  it  is  observed,  that  all  convey- 
ances are  valid  and  excepted,  which  are  ''for  a  valuable  considera- 
tion, in  good  faith,  without  notice  by  the  person  receiving  the  con- 
veyance of  any  fraud,  covin,  or  collusion  by  the  grantor  to  defraud 
his  creditors."  Again,  ''the  consideration  being  valuable,  if  the 
contract,  whether  executed  or  executory,  is  made  in  good  faith,  with 
one  having  no  notice  or  knowledge  of  any  fraud,  covin,  or  collusion 
to  defraud  creditors,  performance  may  be  enforced  or  voluntarily  made, 
and  the  contract  carried  into  execution  at  any  time,  either  in  the 
whole  or  in  part,  as  is  in  the  power  of  the  party."  Again,  "it  is 
the  opinion  of  the  couit,  that  the  evidence  in  this  case  brings  the 
marriage  contract  within  the  sixth  section  of  the  law  (the  act  of  13 
Elizabeth),  excepting  it  from  the  operation  of  the  first  section ;  unless 
you  shall  find  that  it  was  made,  not  bon&  fide,  or  with  notice  or 
knowledge  of  a  fraud  in  John  R.  Thompson  in  entering  into  it, 
brought  home  to  his  intended  wife,  and  that  Thompson  actually  en- 
tered into  it  with  such  fraudulent,  covinous,  and  collusive  intention." 
And,  without  dwelling  on  other  passages  equally  expressive,  it  is 
added  in  the  very  close  of  the  charge,  "we  conclude,  then,  with 
instructing  you,  that  a  settlement  made  before  marriage,  makes  the 
intended  wife  a  purchaser  for  a  valuable  consideration  ;  if  agreed  to 
be  made,  she  is  a  creditor,  and  protected  in  the  enjoyment  of  the  thing 
settled,  and  entitled  to  the  means  of  enforcing  what  is  executory,  if 
the  transaction  was  bona  fide  and  without  notice  or  fraud."  That 
these  directions  are  correct  in  point  of  law,  cannot  admit  of  doubt ; 
and  that  they  cover  the  whole  ground  asserted  in  the  argument  for 
the  plaintiffs,  seems  equally  undeniable.  We  may  then  dismiss  any 
further  commentary  on  this  part  of  the  case. 

The  next  objection  is,  to  the  charge  of  the  court  in  regard  to  the 
^3961  ^^^'^^^^u^^-  '^^^  court  were  requested  to  charge  the  jury  ^that 
^  the  expenditure  of  five  thousand  dollars  in  furnishing  the 
house  was,  per  se,  fraudulent*  The  court  refused  so  to  do,  stating, 
"  that  furniture  is  part  of  the  marriage  contract,  to  be  provided  by 
Thompson,  in  a  suitable  manner,  as  he  should  think  fit.  He  had  a 
discretion,which  he  might  exercise  in  a  reasonable  manner,  according 
to  their  station  and  associations  in  life,  proportioned  to  the  kind  of 
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bouse  and  extent  of  income ;  the  trustee  or  wife  could  not,  in  law  or 
equity,  compel  Thompson  to  furnish  it  extravagantly,  or  at  useless 
and  wanton  expense ;  and  if  he  should  do  it  voluntarily,  it  would 
not  be  within  the  true  spirit  and  meaning  of  the  marriage  articles, 
and  might  be  deemed  u  legal  fraud  on  creditors  as  to  the  excess. 
But  before  we  can  say,  that  it  is  a  fraud  in  law  to  expend  five  thou- 
sand dollars  in  furnishing  a  house  costing  thirteen  thousand  dollars, 
and  the  establishment  to  be  supported  by  the  income  of  an  invest- 
ment of  forty  thousand  dollars  in  productive  funds ;  we  must  be 
satisfied,lhat  it  is,  at  the  first  blush,  an  extravagant  and  unwarranted 
expenditure  under  all  the  circumstances  in  evidence,  and  U>  an  ex- 
tent indicating  some  fraudulent  or  other  motive  unconnected  with  the 
fair  execution  of  the  contract,  of  which  we  are  not  satisfied." 

It  is  difficult  to  perceive  any  error  in  this  direction ;  and  it  was 
going  quite  as  far  in  fieivour  of  the  plaintiffs  in  error  as  the  law  would 
warrant;  for  the  change  of  circumstances  of  the  defendant  made  no 
difference  in  his  obligations  to  perform  the  stipulations  of  the  mar- 
riage articles.  The  court  might  well  have  refused  to  give  the  instruc- 
tion without  any  explanation,  for  it  was  asking  them  to  decide,  as 
matter  of  law,  what  was  clearly  matter  of  fact.  The  argument  at 
the  bar  has  indeed  insisted^that  the  court  misunderstood  the  object 
and  request  of  the  counsel ;  but  there  is  no  evidence  of  that  on  the 
record,  and  certainly  it  is  not  to  be  presumed. 

The  next  objection  is  to  the  charge  of  the  court  respecting  the  de- 
livery of  the  notes  to  Captain  Robert  Stockton,  in  Septemli^r  1829. 
The  court  were  requested  to  charge  the  jury,  that  the  ddivery  of 
these  notes  to  Captain  Stockton  was  a  fraud.  The  court  directed 
the  jury  that  ^^  if  it  was  done  in  order  to  comply,  in  part,  with  the 
agreement,  it  was  not  so.  If  it  was  colourable,  made  with  the  inten- 
tion of  covering  and  ^concealing  so  much,  under  pretence  of  r^oq'r 
the  marriage  articles,  for  Thompson's  use,  and  so  received  by  I- 
the  trustee,  it  was  legally  fraudulent  as  to  creditors;  but  if  delivered 
with  such  intention,  and  not  so  accepted,  then  Captain  Stockton 
might  not  only  fairty  apply  it  to  the  trust  fund,  but  was  bound  so  to 
do.  Though  it  may  nave  been  done  on  the  eve  of  the  judgment 
confessed  in  New  Jersey,  that  would  make  no  difference ;  it  being  to 
carry  into  effect  the  agreement  of  December,  1 825." 

We  cannot  perceive  any  error  in  this  part  of  the  chaige.  The 
wife  became  a  purchaser  and  creditor  of  ner  husband,  in  virtue  of 
the  marriage  articles;  and  if  the  delivery  of  the  notes  was  made  in 
part  performance  of  these  articles,  bonS  fide,  and  without  fraud,  it 
was  a  discharge  of  a  moral  as  well  as  of  a  legal  duty.  Among  cre- 
ditors equally  meritorious,  a  debtor  may  conscientiously  prefer  one  to 
another ;  and  it  can  make  no  difference, that  the  preferred  creditor  is 
his  wife. 

The  remaining  objection  is,  that  the  marriage  articles  are  inope- 
rative and  void,  not  having  been  recorded  within  the  time  prescribed 
by  the  laws  of  New  Jersey  for  the  registration  of  conveyances.     To 
this  objection  several  answers  may  be  given,  each  of  which  is  equally 
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conclusive  agaiDSt  the  plaintiffs  in  error.  In  the  first  place,  marriage 
articles  or  settlements,  as  such,  are  not  required  by  the  laws  of  New 
Jersey  to  be  recorded  at  all,  but  only  conveyances  of  real  estate ;  and 
as  to  conveyances  of  real  estate,  the  omission  to  record  them,  avoids 
them  only  as  to  purchasers  and  creditor,  leaving  them  in  full  force 
between  the  parties.  This  is  the  express  provision  of  the  statute  of 
New  Jersey  of  1820  (a) ;  so  that,  notwithstanding  the  non-registra- 
tion, the  articles  were  good  between  the  parties.  In  the  next  place, 
as  to  the  personal  estate,  covenanted  on  the  part  of  the  defendant  to 
be  settled  on  his  wife,  whether  furniture  or  money,  it  is  clear  that 
the  non-registration  of  the  articles  could  produce  no  effect  whatever. 
If  the  conveyance  was  free  of  fraud,  it  was  as  to  the  personal  estate 
completely  valid,  even  against  creditors.  In  the  next  place,  as  to  the 
real  estate  covered  by  the  articles,  whether  these  articles  are  treated 
as  an  actual  conveyance,  or  as  an  executory  contract,  it  is  clear,  that 
^oQo-j  ^except  as  to  the  creditors  of  the  grantor,  Mr.  Stockton,  they 
J  were  completely  valid,  and  operative.  Viewed  as  a  convey- 
ance, or  as  a  contract  for  a  conveyance,  the  husband  could  not,  con- 
sistently with  the  avowed  trusts,  take  any  legal  estate  or  executed 
use  in  the  real  estate.  The  grantor  necessarily  remained  the  legal 
owner,  in  order  to  effectuate  the  trusts  of  the  settlement ;  and  the 
husband  could  entitle  himself  to  the  benefit  of  the  trusts  provided  in 
his  favour,  only  in  the  events  and  upon  the  contingencies  which  are 
therein  stated.  He  had  no  equitable  interest  therein  capable  of  a 
present  appropriation  by  his  creditors.  In  every  view  of  the  circum- 
stances, it  is  therefore  clear,  that  the  non-registration  of  the  articles 
does  not  touch  the  plaintiffs'  rights;  and  the  court  were  correct  in 
their  instruction  to  the  jury,  <'  that  the  marriage  contract  is  not  void 
for  want  of  being  recorded  in  time." 

Upon  tbe  whole,  it  is  the  unanimous  opinion  of  the  court  that  the 
judgment  of  the  circuit  court  ought  to  be  affirmed,  with  costs. 

Judgment  accordingly. 

(a)  See  the  act  of  1S20.    Laws  of  New  Jersey,  edition  of  1821,  p.  747. 
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•Thomas  Deye  Owings,  and  others,  appellants,  v.  Andrew 

KiNCANNON,  APPELLEE.  ;  58f  ^ 

I    7p8O0 

Appeal  dismissed  because  all  the  parties  to  the  decree  in  the  circuit  court  had  not  ^*  ^^ 

joined  in  the  appeal  to  this  court.  ^l?  S09 

APPEAL  from  the  circuit  court  of  the  United  States  for  the  dis-         I04^fs63 
Irict  of  Kentucky.  ^^^  ^ 

lOTf6g7 

In  the  circuit  coyrt  of  Kentucky,  Andrew  Kincannon,  the  appellee, 
filed  a  bill  on  the  28th  of  December,  1815,  claiming  a  tract  of  land 
by  virtue  of  a  prioc  entry  to  that  under  which  tlie  persons  named  in 
the  bill  asserted  a  title  to,  and  held  possession  of  the  land ;  and  pray* 
ing  the  court  to  compel  the  defendants  to  release  all  claim  to  the 
same,  and  that  he  might  be  quieted  in  the  enjoyment  and  possession 
thereof. 

The  bill  was  filed  against  Thomas  Deye  Owings,  James  M.  Bla- 
key,  Ralph  Phillips,  John  Head,  Benjamin  Head,  Milton  Stapp, 
Charles  Buck,  and  nineteen  others,  as  defendants,  and  was  after- 
wards dismissed  as  to  some,  and  abated  as  to  others  of  the  persons  so 
named.  During  the  pendency  of  the  proceedings  Ralph  Phillips 
and  John  Head  died,  the  former  leaving  Lewis  W.  R.  Phillips  his 
heir,  and  the  other  leaving  Nancy  Head,  and  his  widow,  Sally  Head, 
his  only  child ;  who  afler  the  decease  of  their  respective  parents  be- 
came defendants  in  the  cause. 

At  November  term,  1826,  the  circuit  court  made  a  decree  in  favour 
of  the  complainant,  by  which  it  was  ordered,  that  the  complainant 
do  recover  against  the  defendants  Thomas  Deye  Owings,  James  M. 
Blakey,  Ralph  Phillips,  Milton  Stapp,  John  L.  Head,  and  Charles 
Buck,  and  that  said  defendants  do,  on  or  before  the  first  day  of  March 
next,  by  deed,  with  warranty  against  themselves  and  their  heirs,  con- 
vey and  release  unto  the  complainant  all  their  right,  title,  and  inter- 
est, in  and  to  the  land  represented  on  and  designated  on  the  connected 
plat,  returned  under  an  interlocutory  decree  formerly  made. 

On  the  15th  of  May  1830,  an  order  was  made  granting  an  appeal, 
and  the  following  bond  was  executed,  a  copy  of  which  was  certified 
in  the  record. 

^Know  all  men  by  these  presents,  that  we,  Lewis  W.  R.  rmAon 
Phillips,  Sally  Head,  Nancy  Head,  and  are  held  L  ^^ 

and  firmly  bound  unto  Andrew  Kincannon  in  the  sum  of  five  hun- 
dred dollars,  to  which  payment  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  firmly  by  these  pre- 
sents, and  sealed  with  our  seals,  and  dated  this  15th  day  of  May,  1 830. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above  bound  Lewis  W.  R.  Phillips,  Scdly  Head,  and  Nancy  Head, 
have  prayed  for  and  obtained  an  appeal  from  the  seventh  circuit 
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court  of  the  United  States  in  and  for  the  Kentucky  district,  to  the 
supreme  court  of  the  United  States,  in  a  certain  suit  in  chancery 
wherein  the  said  Andrew  Kincannon  was  complainant,  and  Thomas 
D.  Owings,  Ralph  Phillips,  the  ancestor  of  said  L.  W.  R.  Phillips, 
and  John  L.  Head,  the  husband  of  said  Sally  Head,  and  ancestor  of 
said  Nancy  Head,  were  defendants. 

Now,  if  the  said  Lewis  W.  R.  Phillips,  Sally  Head,  and  Nancy  Head, 
shall  well  and  truly  prosecute  the  said  appeal  with  effect,  or  on  fail- 
ure thereof  pay  to  the  said  Andrew  Kincannon  all  costs  that  he  incur 
in  the  defence  thereof,  and  may  be  legally  awarded  against  them,  the 
said  L.  W.  R.  Phillips,  Nancy  and  Sally  Head,  then  the  above  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Thomas  Triplett,  [seal.] 

On  the  18th  May,  1830,  the  following  citation  was  issued  to  An- 
drew Kincannon.  Whereas  an  appeal  has  been  prayed  by  Lewis 
W.  R.  Phillips,  sole  heir  of  Ralph  Phillips,  deceased,  and  Sally 
Head,  widow,  and  Nancy  Head,  the  only  child  of  John  L.  Head, 
deceased,  and  is  hereby  granted  to  the  supreme  court  of  the  United 
States,  to  reverse  a  decree  of  the  seventh  circuit  court  of  the  United 
States  in  and  for  the  Kentucky  district,  at  the  November  term,  one 
thousand  eight  hundred  and  twenty-five,  wherein  the  said  Andrew 
Kincannon  is  complainant,  and  Thomas  D.  Owings,  d&c,  with  an- 
cestoi-s  of  said  L.  W.  R.  Phillips  and  S.  and  N.  Head  were  defendants. 

These  therefore  are  to  cite  and  command  you  that  you  be  and 

appear  in  the  supreme  court  of  the  United  States  at  the  city  of  Wash- 

*4011  ^"S^^^'  ^^  ^^^  second  Monday  in  January  next,  *and  then  and 

-I  there  to  be  heard,  if  any  thing  you  have  to  say  upon  the  said 

appeal. 

Witness  my  hand,  as  an  associate  justice  of  the  supreme  conrt  of 
the  United  States,  and  presiding  judge  of  the  seventh  circuit  court  of 
the  United  States  of  America  in  and  for  the  Kentucky  district,  this 
18tb  day  of  May,  1830.  John  M'Lean, 

Justice  Supreme  Court  United  States. 

Mr.  Bibb,  for  the  appellee,  moved  to  dismiss  the  appeal,  oo  the 
ground  that  the  decree  of  the  circuit  court  of  Kentucky  was  against 
Thomas  Deye  Owings,  James  M.  Blakey,  Milton  Stapp,  and  Cbaries 
Buck,  as  well  as  against  the  appellants ;  yet  the  appeal  bad  not  been 
prosecuted  by  any  others  than  those  named  in  the  citation,  Lewis  W. 
R.  Phillips,  Sally  Head  and  Nancy  Head. 

By  the  record  it  appears  that  the  appeal  was  allowed  generally ; 
but  the  bond  is  given  by  L.  W.  R.  Phillips,  Sally  Head  and  Nancy 
Head  only.     It  is  therefore  the  proceeding  of  those  parties  only. 

No  exception  is  taken  to  the  execution  of  the  bond,  as  by  the  de- 
cisions of  the  state  courts  of  Kentucky,  and  also  of  the  circuit  court, 
a  bond  requiring  surety,  in  legal  proceedings,  need  not  be  executed 
by  any  but  the  surety  of  the  parties  for  whom  he  has  consented  to 
become  bound. 

Mr.  Loughborough  opposed  the  motion.  He  contended  that  as 
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the  appeal  had  been  allowed  to  all  the  parties,  the  bond  and  citation 
operated  generally,  and  all  the  defendants  were  before  the  court  as 
appellants.  But  if  this  was  to  be  considered  as  the  separate  appeal 
of  some  of  the  defendants,  it  was  legal.  Cited,  Coxe  v.  The  United 
States,  6  Peters,  172.  The  appearance  of  the  defendant  in  error, 
which  was  entered  at  January  term,  1831,  and  other  proceedings  on 
his  part,  by  motion  in  the  case,  deprived  him  of  a  right  to  move  to 
dismiss  the  appeal  at  this  term  cited. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court. 

^This  is  an  appeal  from  a  decree  pronounced  in  the  court  r#jQ2 
of  the  United  States  for  the  district  of  Kentucky,  by  which  ^ 
Thomas  Deye  Owings,  James  W.  Blakey,  Ralph  Phillips,  Milton 
Stapp,  John  L.  Head  and  Charles  Buck  were  directed  to  convey 
and  rdease  to  the  complainant  all  their  rigttt,  title  and  interest  in  a 
tract  of  land  mentioned  in  the  decree.  An  appeal  was  allowed,  and 
a  bond  executed  by  Lewis  W»  R.  Phillips,  Sally  Head  and  Nancy 
Head,  the  condition  of  which  recites  ''  that,  whereas  Lewis  W.  R. 
Phillips,  Sally  Head  and  Nancy  Head  have  prayed  for  and  have 
obtained  an  appeal  from  the  seventh  circuit  court  of  the  United 
States  in  and  for  the  Kentucky  district  to  the  supreme  court  of  the 
United  States,  in  a  certain  suit  in  chancery  wherein  said  Andrew 
Kincannon  was  complainant  and  Thomas  D.  Owings,  Ralph  Phil- 
lips, the  ancestor  of  the  said  L.  W.  R.  Phillips,  and  John  L.  Head, 
the  husband  of  said  Sally  Head  and  ancestor  of  Nancy  Head,  were 
defendants. 

^'  Now,  if  the  said  Lewis  W.  R.  Phillips  shall  well  and  truly 
prosecute,"  d&c. 

The  particular  statement  in  the  bond  is  considered  by  the  court  as 
explaining  the  general  entry  granting  the  appeal,  so  as  to  show  that 
from  a  joint  decree  against  six  defendants,  only  two,  represented  by 
their  heirs,  have  appended. 

A  motion  is  now  made  to  dismiss  this  appeal,  because  the  decree 
being  joint,  all  the  parties  ought  to  join  in  the  appeal. 

Upon  principle  it  would  seem  reasonable,  that  the  whole  cause 
ought  to  be  brought  before  the  court,  and  that  all  the  parties  who 
are  united  in  interest  ought  to  unite  in  the  appeal.  We  nave,  how- 
ever, found  no  precedent,  in  chancery  proceedings,  for  our  govern- 
ment in  this  case.  But  in  the  case  of  Williams  v.  The  Bank  of  the 
United  States,  11  Wheat  114,  which  was  a  writ  of  error,  sued  out 
by  one  defendant  to  a  joint  judgment  against  three,  the  writ  was  dis- 
missed ;  the  court  being  of  opinion  that  it  had  issued  inegularly,  and 
that  all  the  defendants  ought  to  have  joined  in  it. 

By  the  judicial  act  of  1789,  decrees  in  chancery  pronounced  in  a 
circuit  court  could  be  brought  before  this  court  only  by  writ  of  error. 
The  appeal  was  given  by  the  act  of  1803.  That  act  declares  '<  that 
such  appeals  shall  be  subject  to  the  *same  rules,  regulations  rmAQO 
and  restrictions  as  are  prescribed  by  law  in  cases  of  writs  of  I- 
error." 
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Previous  to  the  passage  of  this  act,  the  decree  under  consideration 
could  have  been  brought  into  this  court  only  by  writ  of  error,  in 
which  writ  all  the  defendants  must  have  joined.  The  language  of 
the  act  which  gives  the  appeal,  appears  to  us  to  require  that  it  should 
be  prosecuted  by  the  same  parties  who  would  have  been  necessary 
in  a  writ  of  error.  We  think  also  that  the  same  principle  would  be 
applicable,  from  the  general  usage  of  chancery,  to  make  one  final 
decree  binding  on  all  parties  unit^  in  interest. 

The  appeal  must  be  dismissed,  having  been  brought  up  irregularly. 

On  consideration  of  the  motion  made  in  this  cause  on  a  prior  day 
of  the  present  term  of  this  court,  to  wit,  on  Thursday  the  17th  day 
of  January,  by  Mr.  Bibb,  of  counsel  for  the  appellee,  to  dismiss  this 
appeal,  on  the  ground  that  only  two  of  the  parties,  represented  by 
their  heirs,  have  joined  in  this  appeal,  the  decree  of  the  said  circuit 
court  being  a  joint  decree  against  six  persons,  and  of  the  arguments 
of  counsel  thereupon  had :  It  is  considered  by  the  court  Siat  this 
appeal  be  dismissed,  because  only  a  part  of  those  against  whom  the 
decree  was  made  have  joined  in  the  appeal.  Whereupon,  it  is 
ordered,  adjudged,  and  decreed  by  this  court  that  this  appeal  b^,  and 
the  same  is  hereby  dismissed,  it  having  been  brought  up  irregularly. 
And  it  is  further  ordered,  adjudged,  and  decreed  by  this  court  that^ 
said  appeal  be,  and  the  same  is  hereby  dismissed  with  costs. 
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^Joseph  Barlow,  claimant  of  eightv-five  hogsheads  of 

SUGAR,  APPELLANT,  V.  ThE  UnITED  StaTES. 

Constraotion  of  the  aots  of  congress  relative  to  drawback  on  refined  sugar.  7p  404 

The  legislature  did  not  in  the  enactment^  in  reference  to  drawbacks  intend  to         ^*  ^^ 
supersede  the  common  principle  of  the  criminal  as  well  as  the  civil  jurispru- 
dence of  the  country,  that  ignorance  of  the  law  will  not  exempt  its  violation. 

ON  appeal  from  the  circuit  court  of  the  United  States  for  the 
southeru  district  of  New  York. 

In  the  district  court  of  the  United  States  for  the  southern  district 
of  New  York,  a  libel  was  filed  by  the  United  States,  for  the  forfeiture 
of  eighty-five  hogsheads  of  sugar,  alleging  them  to  have  been  en- 
tered for  the  benefit  of  drawback  under  a  false  denomination ;  viz.,  as 
refined  sugars,  with  intent  to  defraud  the  revenue. 

The  answer  of  the  claimant,  Joseph  Barlow,  denied  that  the 
sugars  were  entered  by  a  false  denomination,  or  with  intent  to 
defraud  the  revenue ;  and  insisted  they  were  refined  sugars  within 
the  meaning  of  the  act  of  congress.  Testimony  was  taken  in  the 
district  court  by  the  parties  to  the  proceedings,  and  that  court  decreed 
as  follows : 

'^  The  sugar  mentioned  in  the  pleadings  in  this  cause  is  not 
refined  sugar  within  the  meaning  of  the  act  of  congress  of  January 
21, 1829,  and  that  entry  was  made  of  the  said  sugar  in  the  office  of 
the  collector  of  the  port  of  New  York  for  exportation  by  a  false 
denomination,  the  same  being  entered  by  the  owner  for  the  benefit 
of  drawback  or  bounty,  under  the  denomination  of  refined  sugar.  But 
it  is  further  considered  and  decreed,  that  it  has  been  made  to  appear, 
to  the  satisfaction  of  this  court,  that  such  false  denomination  hap- 
pened by  the  mistake  of  the  claimant,  the  owner,  in  believing  bas- 
tard sugar,  entitled  to  the  drawback  provided  by  the  said  act  of  con- 
gress. And  it  is  further  considered  and  decreed  by  this  court,  that 
the  forfeiture  of  the  said  sugar  so  entered  has  not  been  incurred  by 
the  owner.  It  is  further  ordered  and  decreed  *by  this  court,  r#^*' 
that  the  said  claimant  pay  the  taxable  costs  of  the  libellants  ^  ^ 
and  of  the  officers  of  this  court  in  this  cause ;  and  that,  therefore,  the 
libel  filed  in  this  cause  be  dismissed,  and  that  the  said  sugar  be 
delivered  up  on  demand,  at  reasonable  times,  to  the  said  claimant; 
and  it  b  further  ordered,  that  a  certificate  of  probable  cause  of  seizure 
be  given  to  the  collector  or  officer  of  the  customs,  by  whom  the 
seizure  of  the  said  sugar  may  have  been  made." 

From  this  decree  both  parties  appealed  to  the  circuit  court  for  the 
southern  district  of  New  York.  On  the  4th  January,  1831,  the  circuit 
court  made  the  following  decree. 

This  cause  having  been  brought  to  a  hearing  upon  the  pleadings 
and  proofs  therein,  and  counsel  having  been  heard  upon  the  app^ 
by  the  United  States  of  America,  as  well  as  upon  the  appeal  by 
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Joseph  Barlow,  the  claimant  of  (be  sugars  mentioDed  in  the  plead- 
ings in  the  cause,  and  the  court  having  taken  time  to  advise  as  to  its 
decision,  due  deliberation  being  had,  it  is  now  ordered,  adjudged, 
and  decreed  by  the  court,  and  his  honour.  Smith  Thompson,  judge 
of  this  court,  doth  order,  adjudge,  and  decree,  that  the  appeal  of  the 
said  Joseph  Barlow,  claimant  as  aforesaid,  be  dismissed,  with  costs. 

And  it  is  further,  in  like  manner,  ordered,  adjudged,  and  decreed, 
that  the  decree  of  the  district  court  of  the  United  States  for  the 
southern  district  of  New  York,  so  far  as  the  same  acquits  the  said 
sugars  from  forfeiture,  for  the  causes  in  the  Ubel  in  this  cause  men- 
tioned, be  reversed  with  costs. 

And  it  is  further,  in  like  manner,  ordered,  adjudged,  and  decreed, 
that  the  said  sugars  are  not  refined  sugars,  entitled  to  the  benefit  of 
drawback  or  bounty,  within  the  meaning  of  the  act  of  congress,  of 
the  21st  of  Janusuy,  anno  domini  eighteen  hundred  and  twenty- 
nine,  and  that  the  same  were  entered  in  the  office  of  the  collector  for 
the  port  of  New  York,  for  the  benefit  of  drawback  or  bounty,  under 
a  faLse  denomination,  and  with  intent  to  defraud  the  revenue  of  the 
Umted  States. 

And  ii  is  accordingly,  in  like  manner,  further  ordered,  adjudged, 

and  decreed,  that  the  said  sugars  be,  and  the  same  are  condenmed, 

as  forfeited  to  the  use  of  the  United  States,  and  that  the  said  United 

^4061  ^^^^^^  ^^  recover  their  costs  of  suit,  *to  be  taxed  against 

-I  the  said  Joseph  Barlow,  claimant  as  aforesaid. 

The  claimant  aj^ealed  to  this  court. 

The  case  was  argued  by  Mr.  Morton  and  Mr.  Ogden  for  the  ap- 
pellant, and  by  Mr.  Taney,  attorney-general,  for  the  United  States. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  court 

This  is  a  libel  of  seizure  instituted  in  the  district  court  for  the 
southern  district  of  New  York,  which  comes  before  this  court  upon 
an  appeal  from  a  decree  of  the  circuit  court  of  that  district,  condemn- 
ing the  property,  viz.  eighty-five  hogsheads  of  sugar,  as  forfeited  to 
the  United  States. 

The  chaige  in  the  libel  is,  that  the  sugars  were  entered  in  the 
office  of  the  collector  of  the  customs  for  the  district  of  New  York  for 
the  benefit  of  drawback  or  bounty  upon  the  exportation  thereof,  by  a 
fisilse  denomination,  with  an  intent  to  defraud  the  revenue.  The 
claimant  in  his  claim  admits  that  he  made  the  entry  for  the  benefit 
of  the  drawback  on  the  exportation ;  but  he  denies  that  the  entry 
was  made  by  a  false  denomination ;  and  he  asserts,  that  the  sugars 
are  truly  refined  sugars,  as  they  are  denominated  in  the  entry. 

The  eighty-fourth  section  of  the  duty  collection  act  of  1799,  ch. 
128,  upon  which  the  libel  is  founded,  provides,  that  if  any  goods, 
wares,  or  merchandise,  of  which  entry  shall  have  been  made  in  the 
office  of  a  collector  for  the  benefit  of  drawback  or  bounty  upon  ex- 
poEtation,  shall  be  entered  by  a  false  denomination,  or  erroneously 
as  to  the  time  when,  and  the  vessel  in  which  they  were  imported,  or 
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shall  be  found  to  disagree  with  the  packages,  quantities,  or  qualities, 
as  they  were  at  the  time  of  the  original  importation,  &c.  (fee,  all 
such  goods,  wares,  and  merchandises,  &c.,  shall  be  forfeited ;  pro- 
vided, that  the  said  forfeiture  shall  not  be  incurred,  if  it  shall  be  made 
appear  to  the  satisfaction  of  the  collector,  &c.,  or  of  the  court,  in 
which  a  prosecution  for  the  forfeiture  shall  be  had,  that  such  false 
denomination,  error,  or  disagreement,  happened  by  mistake  or  acci- 
dent, and  not  from  any  intention  to  defraud  the  revenue. 

*The  language  of  this  section  is  certainly  sufficient  to  in-  rmAnr 
elude  the  case  at  bar,  if  all  the  material  facts  are  established.  ^ 
The  sugars  were  entered  for  the  benefit  of  drawback,  or  bounty,  in 
the  office  of  the  collector ;  and  if  the  entry  was  by  a  false  denomi- 
nation, the  forfeiture  is  incurred ;  unless  the  claimant  can  avail  him- 
self of  the  proviso,  or  some  other  matter  in  defence. 

It  has,  however,  been  contended  at  the  bar,  that  in  the  case  of  re- 
fined sugars  exported  for  the  benefit  of  drawback  and  bounty,  no 
entry  is  required  by  law  to  be  made  at  the  office  of  the  collector ;  but 
that  a  system  of  regulations  has  been  specially  provided  for  such  ex- 
portations,  which  supersedes  or  controls  those  of  the  eighty-fourth 
section.  And  in  support  of  this  argument  it  has  been  uiged,  that 
the  eighty-fourth  section  applies  only  to  articles  which  have  been 
previously  imported  and  subjected  to  duties. 

It  appears  to  us  upon  full  considemtion,  that  this  argument  is  not 
well  founded.  Sugars  have  been  made  subiect  to  duties  upon  their 
importation  from  the  firet  establishment  of  the  government  down  ro 
the  present  time  in  every  tarifi*  law ;  and  it  is  notorious,  that  until 
after  the  acquisition  of  Louisiana  in  1803,  no  sugars  were  grown  in 
the  United  States;  and,  consequently,  all  that  were  used  or  re- 
fined within  the  United  States  must  have  been  of  foreign  growth  and 
importation.  So,  that  if  any  entry  under  the  eighty-fourth  section 
were  required  only  upon  the  exportation  of  dutiable  articles  which 
had  been  imported,  all  sugars,  whether  refined  or  not,  might  have 
been  within  the  provisions  of  that  section.  This  is  rendered  still 
more  obvious  by  the  terms  of  the  act  of  the  5th  of  June,  1794,  ch. 
51,  which  first  gave  a  drawback  upon  refined  sugars.  That  act  laid 
a  duty  of  two  cents  per  pound  upon  all  sugar  which  should  be  re- 
fined in  the  United  States ;  and  declared,  that  the  duties  thereby 
laid  upon  such  sugar,  should  and  might  be  drawn  back  upon  such 
sugar  refined  within  the  United  States  after  the  30th  of  September, 
then  next,  which  after  that  day  should  be  exported  from  the  United 
States  to  any  foreign  port  or  power;  '^  and  adding  to  the  drawback 
upon  sugar  so  exported  three  cents  per  pound  on  account  of  duties 
paid  upon  the  importation  of  raw  sugar  J^  This  act  was  continued 
in  force  until  March,  1801,  and  then  was  permitted  to  ^expire.  r^Aoei 
It  contains,  however,  substantially  the  same  provisions  in  re-  ^ 
gard  to  the  proceedings  to  be  had  by  the  exporter  upon  the  exporta- 
tion of  refined  sugar,  as  are  contained  in  the  subsequent  acts,  by 
which  the  system  of  drawbacks  upon  refined  sugar  was  revived ;  and 
especially  the  act  of  the  24th  of  July,  1813,  ch.  21,  which  still  re- 
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mains  in  full  force,  (a)  So  that  it  is  clear,  that  (he  regulations  pre* 
scribed  on  the  subject  of  the  drawback  upon  refined  sugars  by  (he 
act  of  1794,  were  not  supposed  by  the  legislature  to  interfere  in  any 
nf)anner  with  the  provisions  of  the  eighty-fourth  section  of  the  act  of 
1799 ;  but  was  deemed  auxiliary  to  the  same  general  object,  the  pre- 
vention of  frauds  upon  the  revenue.  They  are  quite  compatible 
with  each  other,  and  aim  at  the  same  result.  The  terms,  however, 
of  the  eighty-fourth  section  are  not  confined  to  cases  of  drawback 
upon  imported  goods  (though  from  what  has  been  already  stated  all 
sugars  at  that  period  must  have  fallen  under  that  predicament) ;  but 
they  apply  to  any  goods,  wares,  and  merchandise,  of  which  entry 
shall  be  made  for  the  benefit  of  drawback  or  bounty.  Other  provisions 
of  the  act  of  1799,  ch.  128,  demonstrate  this  intent  in  the  fullest 
manner.  The  bounty  given  by  the  eighty-third  section  of  the  same 
act,  on  pickled  fish  and  salted  provisions,  would  be  strongly  in  point 
But  the  seventy-sixth  section  of  the  same  act  speaks  directly  to  the 
purpose ;  and  after  prescribing  the  notice  to  be  given  by  the  exporter 
to  entitle  himself  to  the  benefit  of  the  drawback,  it  provides  that  he 
shall  make  entry  of  the  particulars  thereof  at  the  custom-house,  &c, ; 
and  if  imported  articles^  the  name  of  the  vessel,  &c.,  and  the  place 
from  which  they  were  imported.  So  that  the  form  of  the  entry  con- 
templated cases  of  non-imported,  as  well*  as  of  imported  articles. 
The  act  of  20th  of  February,  1819,  ch.  447,  manifestly  contemplates 
the  same  system  of  entries  in  such  cases  as  then  fully  in  existence ; 
for  it  provides,  that  "  in  addition  to  the  forfeitures  and  penalties 
heretofore  provided  by  law  for  making  a  false  entry  with  the  collector 
of  any  district  of  any  goods,  <fcc.,  for  the  benefit  of  drawback  or 
^4091  '^^"^y  ^^  ^exportation,  the  person  making  such  false  entry 
-»  shall,  except  in  the  cases  heretofore  excepted  by  law,  forfeit 
and  pay  to  the  United  States  a  sum  equal  to  the  value  of  the  arti- 
cles mentioned  or  described  in  such  entry."  It  is  impossible  to  give 
any  rational  interpretation  to  this  enactment,  unless  by  referring  it 
back  to  the  eighty- fourth  section  of  the  act  of  1799,  as  one  then 
operative  in  its  fullest  extent  on  all  subjects  of  drawback.  And  the 
circumstances  of  this  case  abundantly  establish,  that  such  has  been 
the  practical  construction  of  these  acts  by  the  government,  as  well  as 
of  the  custom-house  department.  We  think,  then,  that  this  objection 
cannot  be  sustained. 

The  next  question  is,  whether  the  sugars  were  in  this  case  en- 
tered by  a  false  denomination.  They  were  entered  by  the  name  of 
"refined  sugars."  They  were,  in  fact,  sugars  known  by  the  appel- 
lation of  bastar^  or  bastard  sugars,  which  are  a  species  of  sugar  of  a 
very  inferior  quality,  of  less  value  than  the  raw  material ;  they  are 
the  residuum  or  refuse  of  clayed  sugars,  left  in  the  process  of  refin- 
ing, after  taking  away  the  loaf  and  lump  sugar,  which  results  from 
that  process.     The  question  is,  whether  this  species  of  sugar  is,  in 

(a)  See  act  of  24th  of  July,  1813,  ch.  21 ;  act  of  30th  April,  1816,  ch.  172 ;  act  of 
»Oth  April,  1818,  ch.  365,  sect.  11 :  act  of  20th  January,  1829,  ch.  11. 
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the  sense  of  the  acts  of  congress,  <^  refined  sugar."    These  acts  allow 
a  drawback  ^^on  sugar  refined  within  the  United  States.'' 

It  has  been  contended  in  argument,  that  all  sugars  which  have 
undergone  the  full  process  of  refining,  after  they  have  arrived  at  the 
point  of  granulation,  are  properly  to  be  deemed  refined  sugars, 
whether  they  have  been  clayed  or  not  In  a  certain  sense,  they  may 
certainly  be  then  deemed  to  be  refined ;  that  is,  in  the  sense  of  being 
then  clarified  and  freed  from  their  feculence.  But  the  question  is, 
whether  this  is  the  sense  in  which  the  words  are  used  in  the  acts  of 
congress. 

The  acts  of  congress  on  this  subject,  are  regulations  of  commerce 
and  revenue ;  and  there  is  no  attempt  in  any  of  them  to  define  the 
distinguishing  qualities  of  any  of  the  commodities  which  are  men- 
tioned therein.  Congress  must  be  presumed  to  use  the  words  in 
their  known  and  habitual  commercial  sense;  *not  indeed  in  r#4iA 
that  of  foreign  countries,  if  it  should  differ  from  our  own,  but  ■- 
in  that  known  in  our  own  trade,  foreign  and  domestic.  If  in  a  loose 
signification  among  refiners,  sugars  should  sometimes  be  spoken  of  as 
being  refined,  without  having  undergone  the  further  process  of  clay- 
ing ;  or  if  the  whole  mass  resulting  from  that  process  should  some- 
times indiscriminately  acquire  among  them  that  appellation  in  a  like 
loose  signification ;  still,  if  among  buyers  and  sellers  generally  in  the 
course  of  trade  and  business,  the  appellation  ^^  refined  sugars,"  is  ex- 
clusively limited  to  the  products  called  lump  and  loaf  sugar,  aud 
never  includes  bastard  sugar,  the  acts  of  congress  ought  to  be  con- 
strued in  this  restrictive  sense,  as  they  peculiarly  belong  to  commerce. 
This  was  the  doctrine  of  this  court  asserted  in  the  case  of  Two 
Hundred  Chests  of  Tea,  Smith,  claimant,  9  Wheaton's  Reports,  438, 
439 ;  and  there  is  not  the  slightest  inclination  on  the  part  of  this  court 
to  retract  it  Now,  without  minutely  sifting  the  evidence  in  this 
case,  we  think  that  there  is  a  decisive  and  unequivocal  preponder- 
ance of  evidence  to  establish,  that  bastard  sugar  is  not  deemed,  in  a 
commercial  sense,  "  refined  sugar."  The  appellation  is  exclusively 
limited  to  such  as  have  assumed  at  some  time  the  form  of  white  re- 
fined loaf  or  lump  sugars.  This  is  established,  not  merely  by  the 
testimony  of  merchants  and  grocers,  and  persons  in  the  custom-house, 
but  by  the  testimony  of  sugar  refiners.  A  sale  of  refined  sugars 
would  be  deemed  by  them  not  complied  with  by  a  delivery  of  bastard 
sugars.  If  this  be  so,  it  puts  an  end  to  the  question,  whether  the 
sugars  in  controversy  were  entered  by  a  false  denomination. 

If  they  were  entered  by  a  felse  denomination,  then  they  are  sub- 
ject to  forfeiture,  unless  the  party  can  bring  himself  within  the  ex- 
ceptions of  the  proviso  of  the  eighty-fourth  section.  And  here  the 
onus  proband!  rests  on  him  to  extract  the  case  from  the  penal  con- 
sequences of  an  infraction  of  the  law.  Were  these  sugars  entered 
by  a  false  denomination,  happening  by  mistake  or  accident,  and  not 
from  any  intention  to  defraud  the  revenue?  There  was  no  accident 
in  the  case ;  there  was  no  mistake  in  point  of  fact ;  for  the  party 
knew  what  the  article  was  when  he  entered  it    The  only  mistake, 
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*41I1  ^^  ^^^^^  ^^  ^^^^  ^^^77  ^^  ^  mistake  of  law.  The  pary  in  the 
-*  present  case  has  acted,  indeed,  with  his  eyes  open;  against 
the  known  construction  given  to  the  acts  by  the  government  and  the 
officers  of  the  customs.  He  has  not  been  misled ;  and  his  conduct 
in  the  course  of  making  the  shipment,  if  it  be  entirely  compatible 
with  good  faith,  is  not  wholly  free  from  the  suspicion  of  an  intention 
to  overreach,  and  evade  the  vigilance  of  the  custom-house  depart- 
ment He  has  made  every  effort  in  his  power  to  obtain  the  draw- 
back, by  passing  off,  as  refined  sugars,  what  he  well  knew  were  not 
admitted  to  be  such  by  the  higher  government  officers. 

But  we  do  not  wish  to  put  this  case  upon  any  ground  of  this  sort. 
It  presents  the  broader  question,  whether  a  mistake  of  law  will 
excuse  a  forfeiture  in  cases  of  this  description.  We  think  it  will  not. 
The  whole  course  of  the  jurisprudence,  criminal  as  well  as  civil,  of 
the  common  law,  points  to  a  different  conclusion.  It  is  a  comm<?Q 
maxim,  familiar  to  all  minds,  that  ignorance  of  the  law  will  not 
excuse  any  person,  either  civilly  or  criminally ;  and  it  results  from 
the  extreme  difficulty  of  ascertaining  what  is,  bona  fide,  the  inteipre- 
tation  of  the  party ;  and  the  extreme  danger  of  allowing  such  excuses 
to  be  set  up  for  illegal  acts  to  the  detriment  of  the  public.  There  is 
scarcely  any  law  which  does  not  admit  of  some  ingenious  doubt; 
and  there  would  be  perpetual  temptations  to  violations  of  the  laws, 
if  men  were  not  put  upon  extreme  vigilance  to  avoid  them.  There 
is  not  the  least  reason  to  suppose  that  the  legislature,  in  this  enact- 
ment, had  any  intention  to  supersede  the  common  principle.  The 
safety  of  the  revenue,  so  vital  to  the  government,  is  essentially  de- 
pendent upon  upholding  it  For  mistakes  of  fact,  the  legislature 
might  properly  indulge  a  benignant  policy,  as  they  certainly  ought, 
to  accidents.  The  very  association  of  mistake  and  accident,  in  this 
connexion,  furnishes  a  strong  ground  to  presume  that  the  legislature 
had  the  same  classes  of  cases  in  view ;  accident,  which  no  prudence 
could  foresee  or  guard  against,  and  mistakes  of  fact,  consistent  with 
entire  innocence  of  intention.  They  may  both  be  said,  in  a  correct 
sense,  to  happen.  Mistakes  in  the  construction  of  the  law,  seem  as 
*4121  ^^^^  intended  to  be  excepted  %y  the  proviso,  as  accidents  in 
-'  the  construction  of  the  law«  Without  going  more  at  large 
into  the  circumstances  of  the  case,  it  is  the  opinion  of  the  court  that 
the  judgment  of  the  circuit  court  ought  to  be  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  southern  district  of 
New  York,  and  was  aigued  by  counsel :  on  consideration  whereof 
it  is  ordered,  adjudged  and  decreed  by  this  court,  that  the  decree  of 
the  said  circuit  court  in  this  cause  be,  and  the  same  is  hereby  affirmed, 
with  costs. 
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•James  W.  Breedlove  and  William  L.  Robeson,  plaintiffs 
IN  error,  v.  Theodore  Nicolet  and  J.  J.  Sigg. 

Jurisdiction.  The  plaintiffs,  aliens,  were  residents  of  the  state  of  Louisiana  at 
the  time  of  the  execution  of  the  note  sued  on  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  and  continued  to  reside  in  New  Or- 
leans since,  having  a  commercial  house  there ;  they  are,  however,  absent  six 
months  in  the  year ;  but  when  absent  have  their  agent  to  attend  to  their  busi> 
ness.  The  defendants  in  the  suit  were  residenU  of  the  city  of  New  Orleans^ 
and  citizens  of  the  state  of  Louisiana,  when  the  note  was  given.  The  residence 
of  aliens  within  the  state  constitutes  no  objection  to  the  jurisdiction  of  the  fede- 
ral court. 

The  commercial  partnership,  the  drawers  of  the  note  upon  which  the  suit  was 
instituted,  was  composed  of  three  persons,  one  of  whom  was  a  resident  citizen 
of  Alabama,  and  out  of  the  jurisdiction  of  the  court  when  the  suit  was  brought, 
and  the  remaining  two,  the  defendants,  were  resident  citizens  of  Louisiana. 
Held :  that  although  the  suit  being  against  two  of  the  three  obligors  might  not 
be  sustained  at  common  law;  yet  as  the  courts  of  Louisiana  do  not  proceed 
according  to  the  rules  of  the  common  law,  their  code  being  founded  on  the  civil 
law,  this  suit  is  properly  brought. 

The  note  being  a  commercial  contract,  is  what  the  law  of  Louisiana  denominates 
a  contract  in  tolido;  by  which  each  party  is  bound  severally  as  well  as  jointly, 
and  may  be  sued  severally  as  well  as  jointly. 

The  plaintiff  Si^g  was  denominated  in  the  petition  and  writ  "  J.  J.  Sigg."  The 
omission  of  his  duristian  name  at  full  leneth  was  alleged  as  error.  By  the  court. 
He  may  have  had  no  christian  name.  1&  may  have  assumed  the  letters  '^  J.  J.'' 
as  distinguishing  him  from  other  persons  of  the  name  of  Sigg.  Objections  to 
the  name  of  the  plaintiff  cannot  be  taken  advantage  of  mSiex  judgment.  If  J.  J. 
Sigg  was  not  the  person  to  whom  the  promise  was  made ;  was  not  the  partner 
of  Theodore  Nicolet  &  Co. ;  advantage  should  have  been  taken  of  it  sooner.  It 
is  too  late  to  allege  it  as  error  in  this  court. 

The  petitioners  aver  that  they  are  aliens.  This  averment  is  not  contradicted  on 
the  record,  and  the  court  cannot  presume  that  they  are  citizens. 

If  originally  aliens,  they  did  not  cease  to  be  so,  or  lose  their  right  to  sue  in  the 
federal  court,  by  a  residence  in  Louisiana.  Neither  the  constitution  nor  the  acts 
of  congress  require  that  aliens  should  reside  abroad  to  entitle  them  to  sue  in  the 
courts  of  the  United  States. 

The  suit  not  having  been  brought  against  Bedford^  one  of  the  partnership,  it  was 
not  necessary  to  aver  that  he  was  subject  to  the  jurisdiction  of  the  courts  of  the 
United  States. 

After  issue,  joined  in  the  district  court,  the  defendants  filed  a  plea  that  the  firm  of 
Theodore  Nicolet  and  Company,  the  plaintiffs,  consisted  of  other  ^er-  r^AiA 
sons  in  addition  to  those  named  in  the  writ  and  petition,  and  that  those  '- 
other  persons  were  citizens  of  Louisiana.  The  court,  after  receiving  the  plea, 
directed  that  it  be  taken  from  the  files  of  the  court.  Held,  that  this  was-  a  pro- 
ceeding in  the  discretion  of  the  court ;  and  was  not  assignable  a&  error  in  this 
court. 

The  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar,  and  the  argument  of 
the  cause  had  commenced.  The  court  might  admit  it ;  and  the  court  might  also 
reject  it.  It  was  in  the  discretion  of  the  court  to  allow  or  refuse  this  additional 
plea.  As  it  did  not  go  into  the  merits  of  the  case,  the  court  would  undoubtedly 
have  acted  right  in  rejecting  it. 

All  the  proceedings  in  a  case  are  supposed  to  be  within  the  control  of  die  court 
while  they  are  in  paper,  and  before  a  jury  is  sworn,  or  judgment  given.  Orders 
made  may  be  revised,  and  such  as  in  the  judgment  of  the  court  may  have  been 
irregular  or  improperly  made,  may  be  set  aside. 

Construction  of  the  insolvent  laws  of  Louisiana. 
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This  action  was  instituted  in  the  district  court  by  Theodore  Nicolet 
and  J.  J.  Sigg,  both  averred  to  be  aliens,  and  citizens  and  subjects 
of  the  republic  of  Switzerland,  but  at  present  residing  and  trading  iu 
the  city  of  New  Orleans,  under  the  firm  and  style  of  Theodore  Ni- 
colet and  Co. 

The  petition  of  the  plaintiffs  sets  out  a  joint  and  several  demand 
against  J.  R.  Bedford,  James  W.  Breedlove,  and  William  L.  Robe- 
sou,  formerly  partners  in  trade,  and  doing  business  in  the  said  city, 
under  the  firm  and  style  of  Bedford,  Breedlove  and  Robeson.  The 
cause  of  action  was  a  promissory  note,  subscribed  by  Bedford,  Breed- 
love and  Robeson,  for  two  thousand  nine  hundred  and  sixty-four  dol- 
lars and  ten  cents,  dated  at  New  Orleans,  22d  November,  1826,  paya- 
ble sixty  days  after  date  to  the  order  of  the  petitioners.  The  petition 
then  avers  that  said  Bedford,  Breedlove  and  Robeson,  have  become 
indebted  to  the  petitioners  in  the  amount  of  said  note,  with  interest 
and  costs. 

It  further  avers  that  Breedlove  and  Robeson  are  citizens  of  the 
state  of  Louisiana,  and  reside  in  New  Orleans,  and  that  each  of  them 
are  liable,  as  aforesaid ;  and  prays  that  Breedlove  and  Robeson  may 
be  cited,  and  that  judgment  be  rendered  against  them,  joindy  and 
severally,  for  the  amount  due.  Attached  to  the  petition  is  an  affidavit, 
setting  forth  that  Breedlove  and  Robeson  are  jointly  and  severally  in- 
debted, &c. 

*4151       ^^^  separate  writs  of  capias  ad  respondendum  were  is- 
^  sued,  *the  one  against  Robeson,  the  other  against  Breedlove, 
upon  which  they  were  severally  arrested  and  held  to  bail,  under  a 
special  order  of  the  judge. 

In  June,  1829,  the  defendants  filed  their  joint  and  separate  answer 
to  the  petition,  in  which,  reserving  all  leg^  exceptions,  they  aver 
that  the  said  commercial  house  of  Bedford,  Breedlove  and  Robeson,  of 
which  they  were  partners,  having  become  embarrassed  by  misfor- 
tunes, after  the  execution  of  the  note  sued  on,  to  wit,  March  16, 
1 827,  made  out  a  full  and  complete  schedule,  exhibiting  the  debts 
due  by  them,  and  the  property  and  debts  belonging  and  due  to  them 
jointly  and  severally,  which  said  property  was  duly  accepted  by  the 
judge  of  the  parish  court,  for  the  benefit  of  the  creditors  placed  upon 
said  schedule. 

Among  their  creditors  were  the  plaintiffs,  Theodore  Nicolet  and  Co., 
then  residents  of  New  Orleans,  in  the  state  of  Louisiana,  and  who 
were  also  residents  of  the  same  place  at  the  time  of  the  execution  of 
the  note  now  sued  on. 

After  the  said  acceptance  so  made  by  said  parish  judge,  a  meeting 
of  the  creditors  of  Bedford,  Breedlove  and  Robeson,  was  duly  called. 
At  the  appointed  time  and  place  the  creditors  who  assembled  ap^ 
proved  of  the  acceptance  of  the  property  made  by  the  judge  as  afore- 
said. Upon  these  proceedings  judgment  of  discharge  was  finally  ren- 
dered in  favour  of  the  defendants. 

Afterwards  the  original  note  was  filed,  to  wit,  January  4,  1830, 
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and,  on  the  following  day,  viz. :  Januaiy  6,  1830,  the  defendants 
filed  a  plea  to  the  jurisdiction. 

In  this  plea,  after  setting  out  the  note,  they  allege  that  the  district 
court  cannot  properly  txercise  jurisdiction  over  the  case,  because  they 
allege  that  said  note  was  drawn  by  Bedford,  Breedlove  and  Eobeson, 
payable  to  the  order  of  T.  Nicolet  and  Co.,  who  endorsed  and  assigned 
the  same  to  one  Frederick  Beckman,  who  endorsed  and  assigned 
the  same  to  J.  J.  Sigg,  who  assigned  the  same  to  Theodore  Nicolet 
and  Co.,  the  present  plaintiffs.  The  defendants  then  aver  that  said 
fiirm  of  T.  Nicolet  and  Co.,  is  composed  of  various  other  persons 
than  the  said  Theodore  Nicolet  and  J.  J.  Sigg;  that,  among  the 
^partners  in  said  firm,  one  Germain  Mussen,  and  one  M.  P.  r#jig 
Durell,  and  one  Charles  Lessept,  all  and  each  of  whom  are  ^ 
citizens  of  the  United  States,  and  state  of  Louisiana. 

Further,  they  aver  that  Frederick  Beckman,  a  remote  endorser  on 
said  note,  was,  prior  to  the  6th  July,  1828,  and  at  the  time  of  his 
transfer  to  J.  J.  Sigg,  an  alien,  and  a  subject  of  the  Hanseatic  Towns : 
that,  on  the  6th  July,  1828,  he  became  a  citizen  of  die  United 
States,  and  state  of  Louisiana,  and  was  so  at  the  time  of  the  insti- 
tution of  this  suit,  &c. 

This  plea  was  filed  on  the  6th  of  January,  after  the  hearing  of  the 
cause  had  been  commenced,  and  the  objection  of  the  petitioner's 
counsel  against  then  receiving  it,  was  overruled. 

On  the  20th  May,  1830,  on  motion  to  reconsider  and  annul  the 
order  of  January  which  permitted  the  defendants  to  file  the  plea  to 
the  jurisdicUon,  it  was  objected  that  it  came  too  late,  the  cause  naving 
been  put  upon  the  jury  calendar,  and  regulariy  called  on  that 
calendar  for  trial. 

The  court  rescinded  the  order.  1st,  Because  it  was  not  filed  in 
time;  the  defendants  having  pleaded  to  the  merits  before  oyer  was 
was  given  of  the  note ;  and,  upon  this  plea,  the  cause  was  at  issue 
when  the  plea  to  the  jurisdiction  was  filed.  2d,  Oyer  of  the  note 
was  not  necessary  to  enable  a  party  to  plead  in  abatement  the  citizen- 
ship of  the  plaintiffs ;  that  both  branches  of  the  plea  to  the  juris- 
diction deny  the  capacity  of  the  plaintiffs  to  sue,  and,  therefore,  ought 
to  have  been  pleaded  in  abatement,  and  before  issue  joined  on  the 
merits ;  and  that  no  material  step  was  taken  in  the  cause,  between  the 
reception  of  said  plea  and  its  subsequent  rejection  on  reconsideration. 

On  June  7th,  1830,  the  cause  came  on  for  trial,  when  the  follow- 
ing facts  were  admitted  on  the  record : 

That  the  persons,  composing  the  firm  of  T.  Nicolet  and  Co.,  were 
residents  of  the  state  at  the  time  of  the  execution  of  the  note  sued, 
and  have  continued  so  up  to  the  present  time ; 

That  they  are  absent  about  six  months  in  the  year ;  but,  when  so 
absent,  have  their  agents  to  attend  to  their  business,  and  their  com- 
mercial house  has  existed  in  New  Orleans  ever  since  the  execution 
of  said  note ; 

That  Breedlove  and  Robeson  were  residents  of  the  city  of  New 
Orleans,  and  citizens  of  the  state  of  Louisiana. 
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*4171  ^^^  proceediDgB  under  the  insolvent  law  of  Louisiana 
^  were  admitted  in  evidence. 

The  plaintiffs  filed  the  protest  of  the  note,  which  appears  to  have 
been  made  November  22, 1827,  at  the  instance  of  Frederick  Beck- 
man. 

On  the  10th  of  June,  1830,  judgment  was  entered  for  the  following 
terms : 

The  court  having  maturely  considered  this  case,  now  order  and 
adjudge,  that  judgment  be  entered  up  in  favour  of  the  plaintiffs 
against  the  defendants,  jointly  and  severally,  for  the  sum  of  twenty- 
nine  hundred  and  sixty-four  dollars  and  ten  cents,  with  interest  at  the 
rate  of  five  per  cent,  per  annum,  from  the  twenty-fourth  day  of 
January,  1827,  until  paid,  and  costs  of  suit. 

To  reverse  this  judgment  the  defendants  prosecuted  this  writ  of 
error. 

The  case  was  aigued  by  Mr.  Coxe,  for  the  plaintiffs  in  error,  and 
by  Mr.  Livingston,  in  a  printed  argument,  for  the  defendants. 

Mr.  Coxe  contended  that  the  judgment  of  the  district  court  was 
erroneous,  and  ought  to  be  reversed. 

1.  Because  the  action  was  irregularly  instituted,  no  process  having 
been  sued  out  against  Bedford,  one  of  the  partners,  and  the  suit  being 
a  joint  as  well  as  a  several  one. 

2.  Because  neither  in  the  petition,  writ,  or  in  any  part  of  the 
proceedings,  is  the  christian  name  of  Sigg  set  forth ;  which  is  es- 
sential. 

3.  Because  there  is  no  evidence  that  the  petitioners  were  aliens, 
and,  as  such,  authorized  to  sue  in  the  courts  of  the  United  States ; 
but  the  only  facts  in  the  case  which  can  be  judicially  recognized, 
show  them  to  have  been  at  the  date  of  the  note,  and  still  continue, 
residents  of  New  Orleans,  and  of  the  state  of  Louisiana. 

4.  Because,  even  if  originally  aliens,  and  never  naturalized,  such 
residence  deprives  a  party  of  his  right  to  sue  in  the  courts  of  the 
union,  as  an  alien. 

^4181      *^'  ^^^^^  ^^^^®  '^  ^^  averment,  or  proof,  that  Bedford, 
^  one  of  the  parties  to  the  note,  was  subject  to  the  jurisdiction 
of  the  courts  of  the  United  States. 

6.  Because  the  plea  to  the  jurisdiction,  under  the  circumstances 
apparent  on  the  record,  was  lawfully  filed,  and  ought  not  to  have 
been  taken  from  the  files  of  the  court. 

7.  Because  the  plaintiffs,  being  parties  to  the  insolvent  proceedings, 
were  stopped  from  questioning  the  sufliciency  of  the  dischaige. 

1.  The  note  on  its  face  shows  that  there  were  three  persons  who 
were  drawers  of  the  instrument ;  and  this  is  also  stated  in  the  petition 
for  process  against  the  plaintiff  in  error.  The  petition  sets  forth  that 
by  thus  jointly  drawing  the  note  in  question,  a  joint  and  several  re- 
sponsibility was  incurred.  Yet  process  is  prayed  only  against  two  of 
the  parties,  and  no  excuse  is  assigned  for  the  omission  to  join  the 
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Other  party ;  no  death  is  suggested,  nor  is  it  alleged  that  two  only  of 
theparties to  the  note  were  parties  in  the  firm. 

The  remedy  on  such  a  contract  is,  by  the  local  law  of  Louisiana, 
the  same  as  it  would  be  at  the  common  law,  as  a  joint  contract. 
Civil  Code  of  Louisiana,  678,  sect.  2,  art.  2080. 

But  if  the  remedy  be  several  as  well  as  joint,  there  is  equal  error 
in  the  judgment  of  the  district  court  If  a  joint  liability  Is  to  be  en- 
forced upon  a  joint  contract,  all  the  parties  must  be  sued  together; 
or  if  a  separate  as  well  as  joint  liability  is  the  obligation  of  the  con- 
tract, each  of  the  persons  must  be  separately  sued,  if  this  separate 
liability  is  to  be  enforced.  A  suit  against  two  of  them,  bound  by 
a  joint  and  several  c-ontract,  cannot  be  maintained.  2  Saund.  on  PI. 
and  Evid.  708 ;  Streatfield  v.  Holliday,  3  T.  R.  782.  If  it  appear 
on  the  pleadings  that  another  should  have  been  joined,  who  has  been 
omitted,  the  defendant  may  demur,  arrest  the  judgment,  or  bring  a 
writ  of  error.     1  Saund.  Plead,  and  Evid.  14. 

The  judgment  is  joint  and  several.  For  this  there  is  no  authority 
in  the  law  of  Louisiana,  and  still  less  in  the  common  law.  Civil 
Code  of  Louisiana,  208L 

2.  The  omission  of  the  christian  name  of  Sigg,  one  of  the  plain- 
tiffs below,  is  error.  It  is  essential  to  all  legal  proceedings  rmAiQ 
^that  the  names  of  the  parties  litigant  shall  be  set  forth ;  in  ^ 
civil  suits  the  parties  must  be  particulariy  named.  1  Bac.  Ab.  60 ; 
King  V.  Harrison,  8  T.  R.  508;  3  Caines'  Rep.  170;  1  Penning- 
ton's Rep.  75, 137. 

3.  There  is  nothing  on  the  record  to  show  that  the  plaintiffs  below 
were  aliens,  and  this  was  essential  to  give,  as  it  is  to  maintain  the 
jurisdiction  of  the  district  court ;  and  it  is  on  the  ground  of  the  alien- 
age of  the  plaintiffs  that  the  jurisdiction  is  claimed.  But  it  appears 
that  they  were  residents  of  Louisiana  at  the  date  of  the  note,  and  at 
the  institution  of  the  suit. 

The  allegation  of  alienage  being  necessary  to  give  jurisdiction  to 
the  court,  it  must  be  proved  on  the  trial,  oh  the  general  issue.  1 
Paine,  194. 

The  presumption  growing  out  of  the  facts  which  appear  on  the 
record  is,  that  the  plaintiffs  were  citizens  of  Louisiana,  and  conse- 
quently not  authorized  to  sue  other  citizens  of  the  same  state  in  the 
federal  court  If  they  were  originally  alieils,  as  residents  of  Louisiana 
at  the  time  of  the  contract  and  of  this  suit,  they  are  not  competent 
to  sue  as  aliens  in  the  federal  courL 

The  language  of  the  constitution  in  reference  to  this  subject  does 
not  employ  the  technical  term  "  alien,'^  but  with  a  guarded  phrase- 
ology confers  jurisdiction  in  cases  between  "  a  state  or  citizen  thereof, 
and  foreign  states,  citizens  or  subjects."  This  form  of  expression 
seems  rather  to  have  been  drawn  from  the  laws  of  nations,  than  from 
any  municipal  code. 

The  object  of  this  provision  was  to  give  to  the  general  govern- 
ment, judicial  authority  over  all  subjects  which  might  involve  diplo* 
matic  discussion  with  foreign  powers. 
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The  eleventh  section  of  the  judiciary  act  of  1789,  employs  the 
word  ''alien/'  but  it  must  be  considered  in  subordination  to  the 
clause  in  the  constitution.  How  then  is  this  language  understood 
in  legal  adjudication.  Cited,  3  Gallis.  130 ;  2  Cranch,  64 ;  7  Cranch, 
606,  511,  636,  542;  2  Dall.  41 ;  The  Joseph,  1  Gallis.  645,  551 ;  8 
Cranch,  253,  254,  277 ;  3  Wheat  14,  60 ;  6  Ara.  Law  Journal,  83. 

These  cases  show  conclusively,  1.  The  national  character  of  an  in- 
^4201  ^'^^^"^  '^  ^^  ^  determined  by  the  fact  of  residence.    ^2.  That 
-*  as  to  his  capacities,  as  well  as  his  disabilities,  the  same  rule  is 
to  be  observed. 

The  consequences  of  allowing  foreimers  domiciliated  among  us 
all  the  privileges  of  citizens,  and  all  the  immunities  of  aliens,  are 
unjust.  They  thus  obtain  advantages  which  ought  not  to  be  con- 
ceded to  them.  Whenever  they  please,  they  may  sue  in  the  state 
courts,  but  their  opponents  cannot  remove  the  cause.  Whenever 
they  think  proper  they  may  sue  in  the  federal  courts.  Thus  the 
policy  of  the  law  and  the  interests  of  the  country  are  defeated.  That 
policy  is  to  induce  aliens  of  character  to  become  naturalized ;  but  by 
giving  these  privileges,  bounties  are  held  out  to  avoid  it. 

In  the  same  clauses  of  the  constitution,  and  of  this  act  of  congress, 
provisions  are  made  in  cases  of  controversies  between  citizens  of  dif- 
ferent states. 

In  settling  questions  arising  under  these  provisions,  the  courts  of 
the  United  States  have  exclusively  regarded  the  naked  fact  of  domi- 
cil.  There  is  no  such  character  recognized  as  a  citizen  of  a  state, 
further  than  he  is  a  citizen  of  the  United  States,  residing  in  a  par- 
ticular state,  4  Dall.  360 ;  Coxe's'Dig.  26 ;  Cooper's  Lessee  v.  Gal- 
braith,  3  Wash.  C.  C.  Rep.  646. 

4.  According  to  the  law  of  Louisiana,  the  parties  to  suits  may 
avail  themselves  of  the  privilege  to  have  their  causes  tried  by  a  jury ; 
or  they  may  prefer  adopting  the  ordinary  mode  of  a  trial  by  the  court. 
In  the  latter  case,  tlie  trial  is  in  conformity  with  the  civil  law ;  and 
the  removal  to  the  superior  court  is  in  the  nature  of  an  appeal,  carry- 
ing up  the  entire  record ;  the  evidence  as  well  as  the  pleadings. 

The  jurisdiction  of  the  appellate  court  comprehends  errors  in  law 
and  errors  in  fact ;  and  on  this  ground  there  is  a  fatal  defect,  that  the 
record  does  not  exhibit  any  proof  of  the  parties  who  constituted  the 
firm  of  Theodore  Nicolet  and  Company,  at  the  time  of  the  contract 
2  Saund.  Plead,  and  Ev.  704;  6  T.  R.  709;  the  note  was  payable 
to  Theodore  Nicolet  and  Company. 

It  is  equally  fatal  that  there  is  no  evidence  to  show  that  the  plain- 
tiffs had  been  made  legally  liable  for  the  note  as  endorsers.  The 
^4211  ^^^^  ^^^  passed  into  various  hands ;  it  was  held  by  one  ^Beck- 
-'  man ;  and  unless  they  had  been  legally  charged  by  the  sub- 
sequent holders  of  the  note  with  the  payment  of  it,  they  would  have 
no  right  of  action  against  the  drawers. 

.  5.  The  insolvent  proceedings  in  the  record  show  that  the  plaintiffs 
in  error  were  discharged  by  the  court  in  which  the  same  were  insti- 
tuted.   To  these  proceedings  the  defendants  in  error  were  parties, 
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and  the  contract  was  made  with  them  in  the  state  of  Louisiana,  so 
that  they  were  bound  by  the  insolvent  laws  of  this  state.  Cited,  Og« 
den  V.  Saunders,  12  Wheaton,  213. 

Mr.  Livingston,  for  the  defendants  in  enor,  presented  the  following 
printed  argument 

The  first  point  made  by  the  plaintiffs  in  error  and  defendants  below 
is,  that  the  suit  was  irregularly  instituted ;  because  no  process  was 
sued  out  against  Bedford,  one  of  the  partners,  the  suit,  it  is  alleged, 
being  joint  as  well  as  several. 

To  maintain  this  position,  the  plaintiffs  in  error  rely  on  authorities 
from  the  civil  code  of  Louisiana,  and  others  drawn  from  the  rules  of 
pleading  at  common  law.  If  the  first  should  sustain  his  position,  he 
must  prevail;  with  the  second  we  have  nothing  to  do  in  this  cause. 

I.  The  first  inquiry  is,  what  was  the  nature  of  the  obligation  on 
which  the  suit  was  brought  ?  It  is  a  promissory  note  drawn  by  a  mer- 
cantile firm  consisting  of  three  members ;  of  whom  two  of  the  de- 
fendants in  the  original  suit  reside  in  the  city  of  New  Orleans,  and 
the  other  is  an  inhabitant  of  Alabama. 

The  contract,  then,  being  a  commercial  one,  is,  by  the  law  of 
Louisiana,  an  obligjeition  in  solich;  for  the  performance  of  which 
each  of  the  parties  is  severally,  as  well  as  jomtly,  bound,  and  may 
be  either  jointly  or  severally  sued. 

The  plaintiffs  in  error  have  cited  article  2080  of  the  Civil  Code  of 
Louisiana,  which  provides  that  all  the  parties  to  ei  joint  contract  must 
be  defendants  to  the  suit;  this  is  not  denied;  but  this  is  an  obligation 
in  solichy  not  a  joint  one.  It  is  defined  by  articles  2086,  of  the  same 
code. 

^^  There  is  an  obligation  in  solido  on  the  part  of  the  debtors  when 
they  are  all  obliged  to  the  same  thing,  so  that  each  may  be  compelled 
for  the  whole,  and  when  the  payment  which  is  %nade  by  rmA22 
one  of  them,  exonerates  the  other.''    The  definition  is  taken  ^ 
from  Pothier,  JVaUe  tPobligaiiony  part  2,  ch.  3,  art  8,  sec  1,  No.  261  • 

'^  An  obligation  in  solido  is  not  presumed ;  it  must  be  expressly 
stipulated ;"  but  it  adds,  ^^  this  rule  ceases  to  prevail  where  an  obli- 
gation in  solido  takes  place  of  right  by  virtue  of  some  provisions  of 
law."  Civil  Code  of  Louisiana,  art  2088.  This  article  is  also  taken 
from  Pothier,  ubi  supra,  No.  265 ;  and  he  gives  as  one  of  the  cases  in 
which  it  is  presumea  ^^  when  partners  in  commerce  contract  debts  on 
account  of  their  commerce." 

This  then  being  a  debt  so  contracted  by  partners,  is  an  obligation 
in  solido:  what  are  its  effects  as  to  obligors?  Article  2088,  ^^The 
creditor  of  an  obligation  in  solido  may  apply  to  any  one  of  the  debtors 
he  pleases,  without  the  debtor  having  the  right  to  plead  the  benefit 
of  division."  If  then  the  plaintiffs  below  could  have  sued  each  of 
the  partners  in  a  separate  suit,  the  error  relied  on  is,  that  be  has  sued 
two  of  them.  Whether  the  common  law  authorities  cited  prove  the 
position,  is  thought  immaterial ;  because  all  that  is  required  by  the 
rules  of  pleading  in  Louisiana  is,  that  the  case  be  set  out  according 
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to  the  truth^  and  that  the  law  applicable  to  it  entitles  the  party  to 
relief. 

Here  the  facts  set  forth  in  the  petition  are  not  denied ;  they  show 
an  obligation  on  each  of  the  two  parties  made  defendants  to  pay  a 
certain  sum ;  the  prayer  of  the  petition  is  that  they  may  be  decreed 
to  comply  with  it  exactly  in  the  manner  in  which  it  was  made,  and 
the  judgment  is  in  precise  conformity  with  the  law  that  governs  the 
case. 

What  would  be  the  effect  of  allowing  the  exception?  To  force  the 
plaintiff  below  to  bring  two  actions  in  order  to  produce  the  same  result 
obtained  by  one ;  a  result,  which  it  is  the  evident  intent  of  the  Lou- 
isiana mode  of  proceeding  to  avoid.  Article  2081  of  the  Code  is 
cited,  to  prove  that  the  judgment  ought  not  to  have  been  jointly  and 
severally  entered  :  that  article  only  directs  the  mode  in  which  judg- 
ments on  a  joint  obligation  shall  be  rendered ;  and  so  far  as  it  applies 
to  the  case,  it  shows  that  the  judgment  must  conform  to  the  nature 
of  the  obligation,  which  it  does  in  our  case. 

^4231  ''*  '^'^^  ^^^^  objection  is,  that  the  christian  name  of  Sigg 
-'  *is  omitted  ;  if  there  be  any  force  in  the  observation,  it  comes 
now  too  late ;  the  object  of  setting  forth  the  name  is  to  prove  the 
identity  of  the  person ;  but  if  that  is  done  to  the  satisfaction  of  the 
party  below,  he  cannot  take  advantage  of  it  here :  the  plaintiff  in 
the  suit  below  is  designated  as  J.  J.  Sigg,  this  is  sufficient  to  a  com- 
mon intent  ;.but  non  constat,  that  he  had  any  other  name.  The  two 
letters  prefixed  to  this  surname  form  distinct  sounds,  and  why  may 
not  the  godfather  of  Mr.  Sigg,  have  given  him  those  names?  Sup- 
pose a  woman  named  Ellen,  was  to  call  herself  in  the  pleadings  L. 
N.  would  it  not  be  sufficient,  unle^  an  exception  was  made  to  false 
spelling.  As  well  might  the  creditors  of  the  defendants  attempt  to 
set  aside  their  own  discharge ;  the  designations  of  both  of  them  are 
liable  to  the  same  objections.  The  one  is  called  James  W.  Breed- 
love,  and  the  other,  William  E.  Robeson  :  now  these  intermediate 
letters  may  either  be  intended  as  the  initial  of  some  other  name,  or 
they  may  merely  be  placed  there  to  designate  by  their  sound,  the  one 
individual  from  another ;  this  last  is  a  very  common  occurrence — if 
then  a  letter  can  perform  this  office  when  placed  between  two  names, 
why  may  it  not  when  placed  simply  before  one. 

III.  The  third  objection,  that  the  plaintiffs  below  were  not  proved 
to  have  been  aliens  is  answered  in  two  ways.  1st,  By  saying  that 
this  court  have  no  means  of  knowing  what  was  proved.  This  is  not 
an  appeal.  That  mode  of  reviewing  judgments  below  is  only  given 
to  this  court,  in  cases  of  equity  and  admiralty — this  case  is  neither. 
If  the  defendants  below  had  thought  the  evidence  insufficient,  they 
might  have  spread  it  on  the  record  by  a  bill  of  exceptions.  This 
they  have  not  done. 

In  the  case  of  Parsons  v.  Bedford  et  al.,  3  Peters,  433,  this  court 
decided  that  they  could  not  examine  into  the  facts  so  as  to  reverse  a 
judgment  below.     It  is  true,  that  was  after  a  verdict,  and  the  pro- 
vision of  the  constitution  i    that  respect  was  thought  by  the  court  to 
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apply;  but  the  reasons  urged  by  the  counsel  and  many  of  them 
used  by  the  court,  would  seem  to  bear  with  propriety  on  a  case  like 
this. 

In  the  case  of  Parsons  v.  Armor,  3  Peters,  414;  the  court  went 
into  a  consideration  of  the  case  arising  on  the  facts :  but  ^they  r#  jqi 
do  so  under  an  express  declaration  that  they  consider  the  case  ■- 
as  coming  under  the  description,  either  of  a  bill  of  exception,  or  a 
case  submitted ;  for  there  all  the  facts  were  stated  on  the  record  to 
have  been  either  agreed  by  the  parties,  or  stated  by  depositions  and 
documents.  Here,  on  the  contrary,  there  is  no  such  statement  of 
facts,  and  the  certificate  of  the  clerk  is  only  that  ^'  the  foregoing 
pages  contain  a  transcript  of  the  record  and  process,  together  with  all 
the  proceedings  relating  thereunto,  the  judgment  of  the  court,  bills 
of  exception,  and  documents  therein  referred  to,  and  the  writ  and  cita- 
tion in  error  and  return."  Not  a  word  mentioned  of  the  evidence. 
So  that  this  court  cannot  determine  that  no  proof  was  offered  that  the 
plaintiffs  below  were  aliens. 

But  secondly,  whether  proof  were  made  of  this  fact  or  not  is  totally 
immaterial, — it  is  averred  in  the  petition,  and  the  only  fact  in  issue 
by  the  answer  is  the  discharge. 

^  lY.  A  point  not  slated  in  the  printed  case  seems  to  have  been  in- 
sisted on  at  the  hearing,  viz :  that  it  does  not  appear  by  the  record, 
that  any  proof  was  made  that  Nicolet  and  Sigg  are  the  persons  com- 
posing the  firm. 

To  this,  the  same  answers  apply  that  were  given  to  the  third  ob- 
jection. 

y.  This  objection  (4th  in  the  printed  statement)  appears  to  be 
tantamount  to  saying  that  residence  and  citizenship  are  synonymous. 
It  has  been  repeatedly  decided,  that  one  of  the  parties  being  a  resident 
of  a  different  state  from  the  other,  will  not  give  jurisdiction  to  the 
courts  of  the  United  States.  Citizenship  or  alienage  must  be  satis- 
factorily stated. 

YI.  The  want  of  an  averment  that  Bedford  was  subject  to  the 
jurisdiction  of  the  court  The  answer  to  this  objection  has  been 
anticipated  in  that  which  was  given  to  the  first  error  assigned.  Bed- 
ford was  not  a  party  to  the  suit.  Those  only  are  parties  against 
whom  process  is  prayed.  The  contract  being  in  solido,  he  was  not 
a  necessary  party. 

YII.  That  the  court  did  right  in  receiving  the  plea  to  the  jurisdic- 
tion afier  the  trial  had  begun,  and  were  wrong  in  afterwards  directing 
it  to  be  withdrawn,  is  a  position  which  appears  contradictory  to  the 
best  established  rules  of  pleading.  That  the  plea  came  too  late. 
Sec  1  Mason,  364;  The  Sloop  Abby,  ♦I  Peters,  450, 498;  r^.oR 
4  Mason,  437;  4  Peters,  480;  1  Martin's  Rep.  N.  S.  p.  4.  *•  *^ 
That  the  court  have  a  right  to  reverse  their  interiocutoiy  decrees  and 
to  ratify  an  error  while  within  their  reach.  2  Cranch,  33 ;  3  Mar- 
tini Rep.  N.  S. 

YIII.  An  objection,  not  in  the  printed  copy,  seems  to  have  been 
insisted  on  in  argument,  that  by  the  protest  of  the  note  while  in  the 
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hands  of  Beckraan,  and  the  record  of  the  suit  brought  by  Sigg,  ai 
well  as  by  the  endorsemeuts,  it  appears  that  the  note  had  been  the  pro- 
perty of  those  peisoDS  respectively,  and  that  it  ought  to  have  been 
shown  that  they  were  capable  of  suing  in  the  court  of  the  United 
States.  If  the  objection  were  good  in  point  of  law,  it  fails  under  the 
circumstances  of  this  case ',  because  all  the  .reasoning  which  applies 
to  that  which  is  founded  on  the  allied  incapacity  of  the  plaintiffs, 
may  be  used  against  this.  But  the  ground  is  in  itself  untenable, 
although  the  payee  of  a  note  may  have  endoised  it  to  another,  and 
he  to  a  third ;  yet  whenever  it  comes  back  to  the  bands  of  the 
payee,  he  holds  it  in  bis  original  right,  and  not  under  the  subsequent 
endorsers. 

IX.  The  last  ground  relied  on  is,  that  the  appeals  were  discharged 
by  the  proceedings  set  forth  in  the  record ;  and  the  cases  of  Ogden 
V.  Saunders  and  Beigh  and  Zacarie  v.  Saunders,  are  relied  on.  The 
inference  to  be  drawn  from  these  dedsions  is  directly  the  reverse ; 
that  aliens  and  citizens  of  other  states  are  not  bound  by  state  insol- 
vent or  bankrupt  proceedings,  unless,  as  in  the  case  of  Clay,  the 
creditor  had  made  himself  a  party  to  the  proceedings  by  appearing 
or  accepting  his  dividend.  But  even  admitting  that  the  plaintiffs,  as 
aliens,  were  bound  by  a  regular  proceeding  under  the  state  law,  they 
are  not  bound  by  this. 

The  proceedings  of  Breedlove  and  Robeson  are  under  the  state 
law,  passed  20th  February,  1 817,  2  Lislet's  Digest,  424. 

That  law  has  several  essential  provisions,  which,  before  this  court 
can  confirm  his  dischaige,  must  appear  to  have  been  complied  with : 

1.  By  the  eighth  section,  the  juage  to  whom  application  is  made, 
must,  after  he  is  convinced  that  the  formalities  prescribed  by  the  act 
*4261  ^^^^  ^^^  complied  with,  order  the  creditors  to  be  ^called,  in 

-I  the  manner  and  within  the  time  directed  for  repeals  by  the 
Civil  Code,  art.  4,  tit.  16,  book  3 ;  this  reference  is  to  the  Civil  Code 
then  in  force ;  but  the  same  provisions  have  been  transferred  to  the 
new  code  now  before  the  court,  and  are  found  in  article  3064;  one 
part  of  which  is,  that  ''  the  creditors  shall  be  summoned  to  attend,  by 
process  issued  from  the  court,  if  the  creditors  live  within  the  parish 
where  the  meeting  shall  take  place."  No  such  process  appears  by 
the  record,  yet  (he  plaintiffs  are  admitted  to  have  resided  in  the 
parish,  and  they  excepted  to  the  introduction  of  the  insolvent  pro- 
ceedings, because  they  were  not  cited  as  parties  (see  bill  of  excep- 
tions, p.  12). 
This  is  a  fatal  error.    There  are  many  others. 

2.  The  said  law  does  not  authorize  any  judgment  of  discharge 
from  the  debts,  as  is  pronounced  by  the  parish  judge,  in  the  proceed- 
ings (p.  47),  see  secL  28. 

3.  By  the  second  section,  the  debtor  is  obliged  to  file  with  his 
proceedings  an  account  of  hiis  losses.  No  such  account  appears  in  his 
proceedinss. 

4.  By  uie  seventh  section,  if  the  appraised  value  of  the  property 
surrendered  do  not  amount  to  more  than  one  third  of  the  debts,  he 
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shall  not  receive  the  benefit  of  the  act,  unles  the  losses  are  proved  by 
the  oaths  of  two  witnesses.  There  is  no  appraised  property,  and  no 
oath  to  prove  the  losses. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court 

This  suit  was  instituted  in  the  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  by  Theodore  Nicolet  and  J.  J,  Sigg, 
subjects  of  the  republic  of  Switzerland,  merchants,  and  partners, 
trading  under  the  firm  of  Theodore  Nicolet  and  Co.,  against  James 
W.  Breedlove  and  William  L.  Robeson,  members  of  a  commercial 
company,  consisting  of  J.  R.  Bedford,  James  W.  Breedlove,  and 
William  L.  Robeson,  merchants,  and  partners,  formerly  doing  busi- 
ness under  the  firm  of  Bedford,  Breedlove  and  Robeson. 

The  petition,  which  in  the  courts  of  Louisiana  supplies  the  place 
of  a  declaration  at  common  law,  is  founded  on  a  promissory  note  in 
the  following  words : 

♦$2964  10.  New  Orleans^  Nov.  22, 1826.       ^^j 

Sixty  days  after  date  we  promise  to  pay  to  order  of  Messrs.  ^ 
Theodore  Nicolet  and  Co.  twenty-nine  hundred  sixty-four  and  ten 
hundredths  dollars,  value  received. 

Bedford,  Breedlove  and  Robeson. 

In  June,  1829,  the  defendants  filed  their  plea  and  answer,  setting 
forth  that  after  the  execution  of  the  said  note,  their  afl^airs  having 
become  embarrassed,  they  made  out  a  full  and  complete  schedule, 
exhibiting  all  their  property  and  the  debts  due  to  and  from  them, 
which  said  property  was  duly  accepted  by  the  judge  of  the  parish 
court  for  the  benefit  of  the  creditors  placed  on  the  said  schedule, 
among  whom  were  the  plaintiffs  Theodore  Nicolet  and  Co.,  who  were 
then,  and  at  the  time  of  the  execution  of  the  said  note,  residents  of 
New  Orleans.  The  answer  then  sets  forth  at  large  the  proceedings 
after  the  acceptance  of  the  property,  and  the  final  dischaige  of  the 
defendants  by  the  judgment  of  the  Parish  court,  given  in  pursuance 
of  the  laws  of  the  state,  which  judgment  they  plead  in  bar  of  the 
action. 

Afterwards,  in  January,  1830,  the  cause  came  on  for  trial,  when 
the  following  entry  was  made.  "  This  cause  came  on  for  hearing 
before  the  court,  when,  after  hearing  the  aiguments  of  counsel  in 
part,  it  is  ordered  that  this  cause  be  set  for  trial  on  the  jury  docket  on 
the  plea  filed  this  day."  And  afterwards,  on  the  same  day, ''  came 
the  defendants  by  their  counsel  and  filed  the  following  plea." 

This  plea  objects  to  the  jurisdiction  of  the  court,  because  the  note 
in  the  petition  mentioned  was  drawn  by  Bedford,  Breedlove  and 
Robeson,  payable  to  the  order  of  Theodore  Nicolet  and  Co.,.  which 
said  firm  of  Theodore  Nicolet  and  Co.  is  composed  of  other  persons 
than  the  said  Theodore  Nicolet  and  the  said  J.  J.  Sigg:  to  wit,  Ger- 
main Musson  and  others,  all  and  each  of  whom  are  citizens  of  the 
United  States  and  state  of  Louisiana. 

The  plea  farther  alleges,  that  Frederick  Beckman,  a  remote  en- 
dorser on  the  said  note,  had  since  the  endorsement  become  a  citizen. 
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The  plaintiffs  objected  to  the  reception  of  this  plea  to  the  jurisdiction, 
because  it  came  too  late. 

♦4281       Afterwards,  in  May,  1830,  the  court,  on  a  rehearing,  ♦over- 
^  ruled  the  plea  to  the  jurisdiction  which  had  been  received  at 
the  January  term.    The  defendants  excepted  to  this  decision. 

The  cause  came  on  for  trial  before  the  court,  a  jury  not  having 
been  required,  when  the  following  admissions  were  made. 

^^  It  is  admitted  (hat  the  persons  composing  the  firm  of  T.  Nicolet  and 
Co.  were  residents  of  the  state  at  the  time  of  the  execution  of  the  note 
sued,  and  have  continued  so  up  to  the  present  date ;  that  they  are,  how- 
ever, absent  about  six  months  in  the  year,  but,  when  so  absent,  have 
their  agents  to  attend  to  their  business ;  and  that  their  commercial  house 
has  existed  in  New  Odeans  ever  since  the  execution  of  the  said  note. 
It  is  also  admitted  that,  at  the  time  of  the  execution  of  said  note,  the 
defendants  J.  W.  Breedlove  and  William  L.  Robeson  were  residents 
of  the  city  of  New  Orleans,  and  citizens  of  the  state  of  Louisiana." 

These  admissions  are  of  no  importance  in  the  cause.  The  resi- 
dence of  aliens  within  the  state  constitutes  no  objection  to  the  juris- 
diction of  the  federal  court. 

The  defendants  offered  in  evidence  the  record  of  the  bankrupt 
proceedings  from  the  parish  court.  It  was  admitted  that  the  meeting 
of  the  creditors  was  duly  advertised  in  the  public  prints.  The  plain- 
tiffs objected  to  the  admission  of  this  record,  but  the  court  determined 
that  it  should  be  read. 

The  defendants  also  gave  in  evidence  the  record  of  the  proceed- 
ings of  the  court  in  a  suit  brought  bv  the  plaintiff,  J.  J.  Sigg,  on  the 
same  note,  against  Bedford,  Breedlove  and  Robeson,  to  which  the 
defendants,  James  W.  Breedlove  and  William  L.  Robeson,  appeared, 
and  pleaded  to  the  jurisdiction  of  the  court,  on  which  the  suit  was 
discontinued  on  motion  of  the  plaintiffs'  counsel. 

In  June,  1830,  the  court  rendered  its  judgment  in  favour  of  the 
plaintiffs  for  the  amount  of  the  note,  with  interest;  which  judgment 
is  brought  before  this  court  by  writ  of  error. 

The  plaintiffs  assign  the  following  errors  in  the  proceedings  of  the 
district  court. 

1st.  The  action  was  irregulariy  instituted,  no  process  having  been 
sued  out  against  Bedford,  one  of  the  partners,  and  the  contract  being 
joint  as  well  as  several. 

♦4291      *^*  Neither  in  the  petition,  writ,  or  in  any  part  of  the  pro- 
-'   ceedings,  is  the  christian  name  of  Sigg  set  forth. 

3d.  There  is  no  evidence  that  the  petitioners  are  aliens.  They 
are  shown  to  have  been  at  the  date  of  the  note,  and  to  the  time  of 
the  trial,  residents  of  New  Orleans. 

4th.  If  originally  aliens,  their  residence  in  New  Orleans  renders 
them  incapable  of  suing  in  the  courts  of  the  United  States. 

6lh.  There  is  no  averment  or  proof  that  Bedford,  one  of  the  parties 
to  the  note,  was  subject  to  the  jurisdiction  of  the  court 

6th.  The  plea  to  the  jurisdiction  was  properly  filed,  and  ought  not 
to  have  been  taken  from  the  files  of  the  c^urt 
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7th.  The  plaiatiffs  being  parties  to  the  insolvent  DroceediogS)  were 
stopped  from  questioning  the  sufficiency  of  the  discharge 

1.  The  first  error  assigned,  that  the  suit  is  brought  against  two  of 
three  obligors,  might  be  fatal  at  common  law.  But  the  courts  of 
Louisiana  do  not  proceed  according  to  the  rules  of  the  common  law. 
Their  code  is  founded  on  the  civil  law,  and  our  inquiries  must  be 
confined  to  its  rules. 

The  note  being  a  commercial  partnership  contract,  is  what  the  law 
of  Louisiana  denotes  a  contract  m  solidOf  by  which  each  party  is 
bound  severally  as  well  as  jointly,  and  may  be  sued  severally  or 
jointly.  The  Civil  Code  of  Louisiana,  article  2080,  directs,  ^^  that 
in  every  suit  on  a  joint  contract  all  the  obligors  must  be  made  de- 
fendants; and  the  succeeding  article  directs  that  ^^  judgment  must 
be  rendered  against  each  defendant  separately,  for  his  proportion  of 
the  debt  or  damages.'' 

Article  2086  says,  <<  there  is  an  obligation  in  solido  on  the  part 
of  the  debtors,  where  they  are  all  obliged  to  the  same  thing,  so 
that  each  may  be  compelled  for  the  whole."  Article  2088  says, 
'^an  obligation  in  solido  is  not  presumed;  it  must  be  expressly 
stipulated." 

This  rule  ceases  to  prevail  only  in  cases  where  an  obligation  in 
solido  takes  place  of  right  by  virtue  of  some  provisions  of  the  law." 
Pothier,  from  whom  this  article  appears  to  be  taken,  part  2,  ch.  3, 
art.  8,  gives,  in  number  266,  as  one  of  Che  instances  in  which  the 
law  presumes  it,  ^^  where  partners  in  commerce  contract  some  obliga- 
tion in  respect  of  their  joint  concern." 

This  then  is  a  contract  in  solido,  on  which  the  parties  may  r«4QQ 
*be  sued  severally  or  jointly,  and  by  which  each  is  liable  for  ^ 
the  whole. 

The  Civil  Code,  so  far  as  we  are  informed,  does  not  affirm  or 
deny  that  a  suit  may  be  sustained  on  such  a  contract  against  two  of 
three  obligors.  The  rules  of  practice  in  Louisiana,  so  far  as  we 
understand  them,  require  that  the  petition  should  state  the  truth  of 
the  case,  and  should  show  a  right  in  the  petitioner  to  recover.  It  is 
not  denied  that  this  petition  states  the  case  truly,  nor  b  it  denied  that 
the  petitioner  has  a  right  to  recover  from  the  defendants  the  sum 
demanded.  It  is  alleged  that  he  has  not  a  right  to  recover  it  in  the 
form  of  action  which  he  has  adopted.  He  might  have  obtained  a 
judgment  against  each  for  the  whole  sum,  but  not,  it  is  said,  against 
two  of  them,  in  one  action.  If  this  be  the  rule  of  the  common  law, 
it  is  a  mere  technical  rule,  not  supported  by  reason  or  convenience. 
No  reason  other  than  what  is  merely  technical  can  be  assigned  for 
requiring  the  additional  labour  and  expense  of  two  actions  for  the 
attainment  of  that  which  may  be  as  well  attained  by  one.  We  have 
no  reason  for  supposing  that  this  technical  principle  has  been  en- 
grafted on  the  civil  law.  The  contrary  is  to  be  inferred  from  the 
practice  of  that  branch  of  it  with  which  we  are  familiar.  It  is  a  rule 
in  chancery  that  all  those  against  whom  a  decree  can  be  made,  shall 
be  brought  before  the  court,  if  they  are  within  its  jurisdiction.  A 
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court  of  equity,  proceeding  on  the  principles  of  the  civil  law,  would 
not  tolerate  separate  actions  in  this  case.  That  court,  in  a  case  of 
which  it  would  take  cognisance,  might  require  that  all  those  bound 
in  the  note  should  be  brought  before  it  in  the  same  suit,  not  that 
separate  actions  should  be  brought  against  those  who  might  be  sued 
in  one.  On  the  principles  of  the  civil  law  it  would  seem  that  the 
defendants  may  be  required  to  account  for  not  joining  the  third 
promissor  in  the  suit,  not  for  joining  two  of  them.  The  record  con- 
tains ample  evidence  to  this  poinL 

In  the  bankrupt  proceedings  given  in  evidence  by  the  defendants 
in  the  district  court,  the  petitioners  state  John  R.  Bedford  to  be  a 
resident  of  the  state  of  Alabama,  and  the  schedule  required  by  law 
also  states  him  to  be  of  Alabama. 

In  the  record  of  the  proceedings  brought  by  J.  J.  Sigg  on  the  same 
*4311  ^^^^y  against  Bedford,  Breedlove  and  Robeson,  the  ^defendants 
-'  plead  to  the  jurisdiction  of  the  court,  and  alleged  in  their  plea 
that  John  R.  Bedford,  one  of  the  members  of  the  firm  of  Bedford, 
Breedlove  and  Robeson,  was  not  a  citizen  of  the  state  of  Louisiana, 
but  is  an  inhabitant  and  citizen  of  Alabama.  The  suit  was  discon- 
tinued on  the  motion  of  the  plaintiffs'  counsel. 

It  was  then  fully  shown  to  the  court  that  Bedford  could  not  have 
been  joined  in  the  action ;  and  it  has  been  repeatedly  decided  that 
in  chancery,  if  the  court  can  make  a  decree  according  to  justice  and 
equity  between  the  parties  before  them,  that  decree  shall  not  be  with- 
held because  a  party  out  of  its  jurisdiction  is  not  made  a  defendant, 
although  he  must  have  been  united  in  the  suit  had  he  been  within 
reach  of  the  process  of  the  court.  In  this  case  the  judgment  con- 
forms to  right  and  justice,  since  the  plaintiffs  were  entitled  to  claim 
the  full  sum  from  each  of  the  defendants. 

In  a  question  of  doubtful  practice,  it  ought  not  to  be  entirely  disre- 
garded, that  the  defendants  in  the  district  court  have  not  taken  this 
objection,  though  they  plead  to  the  jurisdiction  of  the  court  2 
Pothier,  p.  2,  ch.  3,  art.  8,  no.  270, 271,  would  seem  to  indicate  that 
more  than  one,  and  less  than  all  the  obligors,  when  bound  in  solido, 
may  be  joined  in  the  same  suit 

We  think  there  was  no  error  in  joining  two  of  the  defendants  in 
the  same  action. 

2.  The  plaintiff  Sigg  is  denominated  in  the  petition  and  writ  J.  J. 
Sigg.  The  omission  of  his  christian  name,  at  full  length,  is  alleged 
to  be  error.  He  may  have  had  no  christian  name.  He  may  have 
assumed  the  letters  ^'  J.  J."  as  distinguishing  him  from  other  persons 
of  the  surname  of  Si^.  Objections  to  the  name  of  the  plaintiff  can- 
not be  taken  advantage  of  after  judgment.  If  J.  J.  Sigg  was  not  the 
person  to  whom  the  promise  was  made,  was  not  the  partner  of  Theo- 
dore Nieolet  and  Co.,  advantage  should  have  been  taken  of  it  sooner. 
It  is  now  too  late. 

3.  The  petition  avers  that  they  are  aliens.  This  averment  is  not 
contradicted  on  the  record,  and  the  court  cannot  presume  that  they 
were  citizens. 
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4.  If  originally  aliens,  they  did  not  cease  to  be  so,  or  lose  thdr 
right  to  sue  in  the  federal  court,  by  a  residence  in  Louisiana.    Neither 
the  constitution  nor  acts  of  congress  ^require  that  aliens  should  r^^oo 
reside  abroad  to  entitle  them  t^  sue  in  the  courts  of  the  United  ^ 
States. 

5.  The  suit  not  having  been  brought  against  Bedford,  it  was  not 
necessary  to  aver  or  prove  that  he  was  subject  to  the  jurisdiction  of 
the  courts  of  the  United  States. 

6.  The  sixth  objection  is,  that  the  plea  to  the  jurisdiction  was  law- 
fully filed,  and  ought  not  to  have  been  taken  from  the  files  of  the 
court 

This  plea  was,  that  the  firm  of  Theodore  Nicolet  and  Co.  con 
sisted  of  other  persons  in  addition  to  those  named  in  the  writ  cmd 
petition,  and  that  those  other  persons  were  citizens  of  Louisiana. 

It  is  admitted  that  a  constitutional  or  legal  disability  in  the  court 
to  exercise  jurisdiction  over  the  parties,  may  be  taken  advantage  of 
by  plea  in  abatement,  but  they  must  be  parties.  If  they  are  not,  the 
objection  is  of  a  different  character.  In  the  case  at  bar  those  persons 
who,  if  named  as  plaintiffs,  might  have  ousted  the  jurisdiction  of  the 
court,  were  not  plaintiffs.  To  inake  them  so,  was  preliminary  to 
any  objection  to  them.  The  plea,  therefore,  was  to  be  considered 
as  objecting  to  the  writ  and  petition,  because  all  the  members  of  the 
firm  of  Theodore  Nicolet  and  Co.  are  not  named.  The  incapacity 
of  those  members  to  sue,  was  to  be  considered  after  they  became 
plaintifik  If  persons  who  ought  to  join  in  a  suit  do  not  join  in  it, 
the  objection  is  not  to  the  jurisdiction  of  the  court  on  account  of  their 
invalidity  to  sue,  but  because  the  proper  plaintiffs  have  not  all  united 
in  the  suit.  'I'he  plea  is  to  be  considered  as  if  the  averment  that 
Germain  Musson  and  others  were  citizens  of  Louisiana,  had  not  been 
contained  in  it. 

This  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar,  and 
the  argument  of  the  cause  had  commenced.  The  court  mijght  admit 
it,  and  the  court  might  also  reject  it  It  was  in  the  discretion  of  the 
court  to  allow  or  reftise  this  additional  p1ea«  As  it  did  not  go  to  the 
merits  of  the  case,  the  court  would  undoubtedly  have  acted  righdy 
in  rejecting  it  But  it  was  received,  and  the  question  is,  whether, 
after  its  reception,  all  power  over  it  was  terminated. 

All  the  proceedings  are  supposed  to  be  within  the  control  of  the 
court  while  they  are  in  paper,  and  before  a  Jury  is  sworn  or  *a  r#  4  oo 
judgment  given.  If  so,  the  orders  made  may  be  revised,  and  ^ 
such  as  in  the  judgment  pt  the  court  may  have  been  irregularly  or 
improperly  made,  may  be  set  aside.  If  such  be  the  discretion  of  the 
court,  this  is  not  a  case  in  which  a  supervising  tribunal  will  control 
that  discretion.  The  court  very  properly  thought,  that  after  issue 
was  joined  and  the  argument  commenced,  an  additional  plea  not 
going  to  the  merits,  but  which  might  defeat  the  action,  ought  not  to 
have  been  received.  We  are  not  prepared  to  say,  they  exceeded 
their  power  in  correcting  this  order  and  setting  it  aside.    If  they  did 
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not  exceed  their  power,  they  have  committed  no  error  in  this  ezer 
cise  of  it 

7.  The  seventh  and  last  error  assigned  is,  that  the  plaintiffs,  being 
parties  to  the  insolvent  proceedings,  were  stopped  from  questioning 
the  sufficiency  of  the  discharge. 

The  act  of  Louisiana,  passed  on  the  20th  of  February,  1817,  sec- 
tion 8,  relative  to  the  voluntary  surrender  of  property,  and  to  the 
mode  of  proceeding,  &c.  directs  when  the  judge  shall  be  satisfied 
that  the  debtor  is  entitled  to  the  benefit  of  the.  act,  "  he  shall  order 
that  the  creditors  of  said  debtor  be  called  in  the  manner  and  within 
the  time  prescribed  for  respites  by  the  civil  code,  art  4,  title  16,  book 
3 ;  and  he  shall  appoint  a  counsellor  to  represent  the  creditors  absent 
or  residing  out  of  the  state,  if  there  be  any  mentioned  in  the  sche- 
dule." 

The  provision  refened  to,  is  in  title  18,  articles  3062,  3053, 3064, 
in  the  volume  in  possession  of  the  court. 

The  language  of  the  code  is,  '<  the  respite  is  either  voluntary  or 
forced.     It  is  voluntary  when  all  the  creditors  consent,  &c." 

^<  It  is  forced  when  a  part  of  the  creditors  refuse  to  accept  the 
debtor's  proposal,  and  when  the  latter  is  obliged  to  compel  them,  by 
judicial  authority,  to  consent  to  what  the  others  have  determined  in 
the  cases  directed  by  law." 

The  forced  respite  takes  place  when  the  creditors  do  not  all  agree, 
for  then  the  opinion  of  the  three  fourths,  in  number  and  in  amount, 
prevails  over  that  of  the  creditors  forming  the  other  fourth,  and  the 
judge  shall  approve  such  opinion,  and  it  sh^U  be  binding  on  the 
other  creditors  who  did  not  agree  to  it. 

But  in  order  that  a  respite  may  produce  that  effect,  it  is  necessary, 

1.  That  the  debtor  should  deposit,  &c. 
mAQAi  *^'  ^hdX  a  meeting  of  the  creditors  of  such  debtor,  domi- 
-■  ciliated  in  the  state,  shall  be  called  on  a  certain  day  at  the 
ofiSce  of  a  notary  public  by  order  of  the  judge,  at  which  meeting 
the  creditors  shall  be  summoned  to  attend,  by  process  issued  from 
the  court,  if  the  creditors  live  within  the  parish  where  the  meeting 
shall  take  place,  or  by  letters  addressed  to  them  by  the  notary,  if 
they  are  not  residing  in  the  parish. 

It  is  further  directed  that  the  meeting,  as  well  as  its  object,  be  ad- 
vertised in  English  and  in  French. 

It  was  admitted  that  this  advertisement  was  made ;  but  it  is  not 
admitted  nor  proved  that  the  petitioners  were  summoned  to  attend  by 
process  from  the  court,  or  by  letters  addres^d  to  them  by  the  notary. 
Nor  did  they  appear  voluntarily. 

Is  the  judgment  binding  on  them? 

It  is  unquestionable  that  summary  proceedings  of  this  description 
must  be  regular,  and  that  their  regularity  must  be  shown  by  the  party 
who  relies  on  them.  Notice  to  £e  creditors  is  material,  and  the  law 
prescribes  that  notice  and  defines  iL  Advertisement  in  the  papers  is 
not  sufficient  Personal  notice  must  be  given  to  a  resident  within 
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the  parish,  by  process;  to  a  non-resident,  by  a  letter  from  the  notaiy. 
The  law  deems  this  notice  indispensable,  and  the  court  cannot  dis- 
pense with  it  For  want  of  it  the  judgment  of  dischaige  was  no 
bar  to  this  action. 

There  are  other  irregularities  in  the  proceedings,  but  want  of  no- 
tice is  fatal  and  it  is  unnecessary  to  notice  them. 

Judgment  affirmed,  with  costs  and  damages,  at  the  rate  of  six  per 
cent,  per  annum. 
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*Abner  I>  Dxjncan's  Heirs    and  Representatives^  plain- 
tiffs IN  ERROR,  V.  The  United  States. 

Action  on  a  bond  executed  by  William  Carson,  as  paymaster,  and  signed  by  A.  L. 
Duncan  and  John  Carson  as  his  sureties,  conditioned  that  William  Carson,  par- 
master  for  the  United  States,  should  perform  the  duties  of  that  office  withm  the 
district  of  Orleans.  The  breach  alleged  was  that  W.  C.  had  received  large 
simis  of  money  in  his  official  capacity,  in  his  lifetime,  which  he  had  refused  to 
pay  into  the  treasury  of  the  United  States. 

The  bond  was  drawn  in  the  names  of  Abner  L.  Duncan,  John  Carson,  and  Thomas 
Duncan  as  sureties  for  William  Carson,  but  was  not  executed  by  Thomas  Dun- 
can. There  were  no  witnesses  to  the  boncL  but  it  was  acknowledged  by  all  the 
parties  to  it  before  a  notary  public.  The  dofeiidants,  the  heirs  and  representa- 
tives of  A.  L.  Duncan,  in  answer  to  a  petition  to  compel  the  payment  of  the 
bond,  say  that  it  was  stipulated  and  understood,  when  the  bond  was  executed, 
hat  ooe  Thomas  Duncan  should  sign  it,  which  was  never  done,  and  the  bond 
^as  never  completed ;  and  therefore  A.  L.  Duncan  was  never  bound  by  it :  they 
also  say,  that,  as  the  representatives  of  A.  L.  Duncan,  they  are  not  liable  for  the 
alleged  defalcation  of  William  Carson,  because  he  acted  as  paymaster  out  of  the 
limits  of  the  district  of  Louisiana;  and  the  deficiencies,  if  any,  occurred  without 
the  limits  of  the  said  district. 

Before  the  jury  were  sworn  the  defendants  offered  a  statement  to  the  court  for  the 
purpose  of  obtaining  a  special  verdict  on  the  facts,  according  to  the  provisions 
of  the  act  of  the  legislature  of  Louisiana,  of  1818.  The  court  would  not  suffer 
the  same  to  be  given  to  the  jury  for  a  sjieoial  finding,  because  it  ''  was  contrary 
to  the  practice  of  the  court  to  compel  a  jury  to  find  a  special  verdict." 

The  judge  charged  the  jury  that  the  bond  sued  upon  was  not  to  be  governed  by  the 
laws  of  Louisiana  in  force  when  the  bond  was  signed  at  New  Orleans,  but  that 
this  and  all  similar  bonds  must  be  considered  as  having  been  executed  at  the 
seat  of  the  government  of  the  United  States,  and  to  be  ffovemed  by  the  principles 
of  the  common  law ;  that  although  the  cop^  of  the  bond  sued  on,  which  was 
certified  from  the  treasury  department,  exhibited  a  scrawl  instead  of  a  seal,  yet 
they  had  a  right  to  presume  that  the  original  bond  had  been  executed  according 
to  Uw :  and  that  in  the  absence  of  all  proof  as  to  the  limits  of  the  district  of 
New  Orleans,  the  jury  was  bound  to  presume  that  the  defalcation  occurred 
within  the  district ;  and  if  the  paymaster  acted  beyond  the  limits  of  the  district, 
it  was  incumbent  on  the  defendsmts  to  prove  the  fact :  held,  that  there  was  no 
error  in  these  decisions  of  the  district  court  of  Louisiana. 

This  is  an  official  bond,  and  was  given  in  pursuance  of  a  law  of  the  United  States. 
*436l  ^^  ^^  ^^^>  ^^  conditions  of  the  bond  were  fixed:  and  also  the  *toanner 
•■  in  which  its  obliflfations  should  be  enforced,  it  was  delivered  to  the 
treasury  department  at  Washington ;  and  to  the  treasury,  did  the  paymaster  and 
his  sureties  become  bound  to  pay  any  moneys  in  his  hands.  These  powers  exer- 
cised by  the  federal  government  cannot  be  questioned.  Tt  has  the  power  of 
prescribing  under  its  own  laws,  what  kind  of  security  shall  be  given  by  its 
agents  for  a  faithful  discharge  of  their  public  duties.  And  in  such  cases  the 
local  law  cannot  afiect  the  contract,  as  it  is  made  with  the  government,  and 
m  contemplation  of  law,  at  the  place  where  its  principal  powers  are  exercised. 

it  is  not  essential  that  any  court,  in  establishing  or  changing  its  practice,  should 
do  so  by  the  adoption  of  written  rules.  Its  practice  may  be  established  by  a 
uniform  mode  of  proceeding  for  a  series  of  years,  and  this  forms  the  law  of  the 
court.  In  this  case  it  appears  that  the  Louisiana  law,  which  regulated  the  prac- 
tice of  the  district  court  of  Louisiana,  has  not  only  been  repealed,  but  the  record 
shows  that  in  the  year  1830,  when  the  decision  was  given  in  this  case,  there 
was  no  such  practice  of  the  court,  as  was  adopted  by  the  act  of  congress  of  26ih 
May.  1824.  The  court  refused  the  statement  of  facts  to  go  to  the  jury  for  a 
special  finding,  because  they  say  "  such  was  contrary  to  the  practice  of  the 
court." 

By  the  court.  On  a  question  of  practice,  it  would  seem  that  the  decision  of  the 
'  district  court  as  to  what  the  practice  is,  should  be  conclusive.  The  practice  of 
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the  court  oannot  be  better  known  and  established  than  by  its  own  solemn  ad- 
judications on  the  subject. 

IN  error  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

On  the  22d  November,  1829,  the  district  attorney  of  the  United 
States  filed,  on  behalf  of  the  United  States,  a  petition  stating  that  on 
the  4th  of  March,  1807,  William  Carson,  Abner  L.  Duncan,  and 
John  Carson  made  and  executed  their  bond  to  the  United  States  in  ' 
the  sum  of  ten  thousand  dollars,  by  which  they  bound  themselves 
and  each  of  them,  and  either  of  their  heirs,  executors,  and  adminis- 
trators, that  William  Carson,  paymaster  of  the  United  States,  should 
Well  and  truly  perform  and  dischaige,  according  to  law,  the  duties 
of  the  office  of  paymaster  of  the  United  States,  within  the' district  of 
New  Orleans. 

The  petition  alleged  a  breach  of  this  bond  by  William  Carson, 
paymaster,  in  having  received  in  his  lifetime  large  sums  of  money 
in  that  capacity,  which  he  refused  to  pay  into  the  treasury  of  the 
United  States.  And  also  that  Abner  L.  Duncan  has  deceased,  leaving 
property,  and  that,  by  reason  of  the  facts  above  stated,  his  heirs,  to 
wit,  John  N.  Duncan,  ^Frances  Duncan,  wife  of  Frederic  r#jQ7 
Conrad,  Hannah  Duncan,  Eliza  Duncan,  and  Abner  Dun-  L  ^^< 
can,  all  children  of  the  said  Abner  L.  Duncan,  these  three  last 
named  being  minors,  and  also  Frances  S.  Duncan,  wife  of  the  said 
Abner  L.  Duncan,  who  has  accepted  the  community  of  her  deceased 
husband,  have  become  liable  to  pay,  and  are  indebted  to  the  United 
States,  jointly  and  severally,  in  the  sum  of  ten  thousand  dollars. 
The  petition  proceeds  to  prny  that  John  N.  Duncan,  and  Frances  S. 
Duncan,  and  the  aforesaid  minors  Hannah,  Eliza  and  Abner  Dun- 
can, their  tutors  and  curators,  be  cited  to  answer  the  petition,  and 
that,  after  due  proceedings  had,  they  may  have  judgment  against 
them,  jointly  and  severally,  for  the  sum  of  ten  thousand  dollars,  with 
interest  and  costs. 

To  this  petition  was  annexed  a  copy  of  the  bond,  as  follows : 

^^  Know  all  men  by  these  presents,  that  we,  William  Carson,  pay- 
master  for  the  United  States  of  America,  within  the  district  of  New 
Orieans,  Abner  L.  Duncan,  John  Carson,  and  Thomas  Duncan, 
Esquires,  are  held  and  firmly  bound  unto  the  said  United  States,  in 
the  penal  sum  of  ten  thousand  dollars,  money  of  the  United  States, 
to  be  paid  to  the  said  United  States  of  America,  for  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  and  each  of  us,  by 
himself,  our  and  either  of  our  heirs,  executors,  and  administrators, 
firmly  by  these  presents.  Sealed  with  our  seals,  and  dated  this  fourth 
day  of  March,  one  thousand  eight  hundred  and  seven. 

^^  The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
William  Carson,  paymaster  for  the  United  States  of  America,  do  and 
shall  well  and  truly,  according  to  law,  perform  and  dischaige  die 
duties  of  said  office  of  paymaster  for  the  United  States  of  America 
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within  the  district  of  Orleans,  then  the  above  obligation  to  be  null 
and  void,  otherwise  to  remain  in  full  force  and  virtue. 

William  Carson,  [scrawl]. 
A.  L.  Duncan,  [scrawl]. 
John  Carson,  [scrawl]." 

The  bond  was  acknowledged  by  William  Carson  and  Abner  L. 
Duncan,  before  a  notary  public  in  New  Orleans,  on  the  4th  day  of 
♦4381  ^^^^^9 1807,  and  by  John  Carson,  before  a  notary  •public 
•'  at  Harrisburg,  Pennsylvania,  on  the  21st  day  of  May,  1807. 
The  copy  of  the  bond  was  certified  according  to  the  provisions  of 
the  act  of  congress  of  3d  of  March,  1817,  entitled  ^<  an  act  providing 
for  the  prompt  settlement  of  accounts.'' 

To  the  petition  of  the  United  States,  the  heira  and  representatives 
of  Abner  L.  Duncan,  filed  an  answer  on  the  14th  day  of  December, 
1829,  in  which  all  the  allegations  in  the  petition  were  denied,  except 
that  Abner  L.  Duncan  did  sign  the  bond  therein  refened  to ;  but 
they  aver  that  said  Duncan  was  not,  in  his  lifetime,  nor  are  <he  re- 
spondents, bound  in  law  to  pay  the  amount  thereof,  nor  any  part 
thereof. 

They  further  aver,  that  by  and  in  said  bond,  it  was  stipulated  and 
understood  (when  the  same  was  signed  by  the  said  Abner  L.  Dun- 
can, as  security  for  said  Carson),  that  one  Thomas  Duncan  should 
also  sign  the  same,  as  his  coHsurety,  but  that  the  said  Thomas  Dun- 
can never  did  sign  the  same,  and  said  bond  never  was  completed, 
nor  was  the  said  Abner  L.  Duncan  ever  bound  thereby. 

Afterwards,  on  the  26th  of  May,  1830,  an  amended  answer  was 
filed,  stating  that  the  respondents  are  not  liable  for  the  alleged  defal- 
cation in  the  accounts  of  the  said  Carson,  because  said  Carson  acted 
as  paymaster  out  of  the  limits  of  the  district  of  Louisiana,  and  the 
said  deficiencies,  if  any  exist,  occurred  without  the  limits  of  said 
district 

The  cause  came  on  for  trial  upon  these  pleadings  on  the  29th  day 
of  May,  1830 ;  and  before  the  jury  were  sworn,  the  counsel  for  the 
defendants  offered  to  the  court  a  statement  of  the  facts,  for  the  pur- 
pose of  obtaining  a  special  verdict  on  the  facts,  under  the  tenth  sec- 
tion of  the  act  of  the  legislature  of  the  state  of  Louisiana  of  1817, 
page  32.  This  being  opposed  by  the  district  attorney,  the  court  re- 
fused to  admit  the  same,  or  to  suffer  the  same  to  be  given  to  the  jury 
for  a  special  finding,  '^  because  such  was  contrary  to  the  practice  of 
this  court ;  and  because  a  jury  ought  not  to  be  compeUed  to  find  a 
special  verdict"  Whereupon,  the  counsel  for  the  defendants  ex- 
cepted to  the  opinion  and  decision  of  the  court  therein,  before  the 
jury  were  swora. 

On  the  trial  of  the  cause,  a  transcript  from  the  treasury  depart- 
*4391  ^^^^  ^^  ^^^  accounts  of  William  Carson,  as  paymaster,  ^was 
-'  given  in  evidence,  showing  a  balance  due  to  the  United 
States,  of  six  thousand  one  hundred  and  twenty-six  doUars,  eleven 
cents,  for  which  sum  a  verdict  was  given,  and  a  judgment  thereon 
rendered,  in  favour  of  the  United  States. 
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On  the  trial  the  defendaQtB  took  the  following  bill  of  exceptions. 

^^Be  it  remembered,  that,  on  the  trial  of  this  cause,  the  judge 
charged  the  jury  that  the  bond  sued  on  was  not  to  be  governed  by 
the  laws  of  Louisiana,  or  those  in  force  in  the  territory  of  Orleans  at 
the  time  said  bond  was  signed  by  Abner  L.  Duncan,  who  signed  it 
in  New  Orleans  in  the  then  said  territory;  but  that  this,  and  all 
similar  bonds,  must  be  considered  as  having  been  executed  at  the 
seat  of  government  of  the  United  States,  and  to  be  governed  by  the 
principles  of  a  common  law,  to  wit,  the  common  law  of  England. 

^<  The  judge  further  charged  the  jury  that,  although  the  copy  of 
the  bond  sued  on  exhibited  a  scrawl  instead  of  a  seal,  yet  they  had  a 
right  to  presume  that  the  original  bond  had  been  executed  according 
to  law,  to  wit,  that  it  was  sealed  in  the  manner  prescribed  by  the 
common  law ;  that  the  scrawl  in  the  copy  represented  the  place  of 
the  seal  as  plainly  as  could  be  done  without  a  fac  simile ;  and  that 
if  the  fact  was  otherwise,  it  was  in  the  power  of  the  defendants  to 
have  shown  it. 

*'  The  judge  also  charged  the  jury  that  they  were  bound  to  pre- 
sume, in  the  absence  of  all  proof  as  to  the  limits  of  the  district  of 
Orleans,  that  the  deficiency  in  the  accounts  of  Carson  (hereunto  an- 
nexed), the  principal  obligor  on  said  bond,  occurred  on  account  of 
moneys  received  and  disbursed  as  paymaster  of  the  district  of  Orieans, 
although  it  was  proved  that  said  Carson  had  acted  as  paymaster,  and 
disbursed  moneys,  as  such,  at  fort  Stoddart,  and  at  the  town  of 
Washington,  both  in  the  then  territory  of  Mississippi ;  and,  finally,  that 
if  said  Carson  dbbursed  money  in  any  other  district  than  that  of 
Orieans,  it  was  incumbent  on  the  defendants  to  prove  that  fact  The 
judge  further  charged  that  the  possession  of  the  bond  \}y  the  treasury 
department,  was  prima  facie  evidence  of  delivery.  To  all  of  which 
cbaiges,  the  counsel  for  the  defendants  then  and  there  excepted, 
before  the  jury  retired  to  consider  their  verdict" 

*The  defendants  prosecuted  a  writ  of  error  to  this  court:  rmAAQ 
and  the  record  presented  the  bill  of  exceptions  to  the  ruling  ^ 
of  the  district  court,  as  to  the  claim  to  have  a  special  verdict ;  and 
the  matters  which  the  defendants'  counsel  offered  for  the  jury  to  find 
as  such ;  and  also  the  bill  of  exceptions  seal^  by  the  court  on  the 
trial  of  the  cause. 

The  case  came  on  for  argument  at  the  January  term  of  this  court 
in  1832,  and  was  held  under  advisement  It  was  in  part  re-aigued 
at  this  term. 

Mr.  C.  J.  Ingersoll,  for  the  plaintiffs  in  error,  contended : 
1.  It  was  an  error  in  the  court  below  to  reject  the  practice  of  the 
state  and  substitute  the  common  law  of  England.  The  practice  of 
the  state  was  established  by  the  act  of  1 81 7,  adopted  and  made  the 
law  of  the  court  of  the  United  States  by  the  act  of  congress  of  the 
26th  of  May,  1824.  3  Laws  U.  S.  by  Story,  1791.  The  case  of 
Parsons  v.  Bedford,  3  Peters,  445,  settles  the  principle.  The  cases 
of  Parsons  v.  Armor,  3  Peters,  413,  and  Parsons  v.  Bedford,  before 
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cited,  settle  every  thing  but  the  mere  application  of  their  principles 
to  any  given  circumstance ;  and  it  is  clear  that  tlie  district  court  of 
Louisiana  has  established  no  practice  of  its  own ;  which,  if  so,  must 
appear  judicially  and  declaratorily.  It  is  true  that  the  act  of 
Louisiana  of  1817  was  repealed  by  the  act  of  1825,  establishing  a 
different  code  of  practice.  Which  practice  then  is  to  prevail?  that 
of  1817  or  that  of  1825?  Certainly  the  former,  because  that  was 
sanctioned  by  the  act  of  congress  of  1824 ;  and  when  state  practice 
is  once  adopted  by  a  federal  court,  it  never  fluctuates  according  to 
the  practice  or  legislation  of  the  state,  but  remains  fixed,  till  changed 
by  the  rule  of  the  federal  court,  or  by  act  of  congress.  It  is  the  same 
case  in  principle  as  that  of  the  old  states  under  the  judiciary  act  of 
1789 :  they  took  the  state  practice,  as  existing  then,  and  have  never 
followed  any  state  change  since.  Wayman  v.  Southard,  10  Wheat.  1. 
The  power  of  regulating  process  in  the  federal  courts  is  exclusively 
federal:  it  abides  in  congress,  until  by  them  delegated,  as  far  as 
necessary,  to  the  federal  courts.  The  second  section  of  the  act  of 
congress  of  the  8th  of  May  1792, 1  Story*s  Laws  U.  S.  257,  enacts 
*4411  ^^^  ^^  modes  of  proceeding  shall  be  the  same  as  *were  then 
-■  used  pursuant  to  the  act  of  1789.  Infinite  confusion  would 
ensue,  and  the  supreme  power  would  be  subverted,  if  the  states  were 
allowed  to  alter  the  practice  of  the  federal  courts.  The  case  of  Ful- 
lerton  v.  The  Bank  of  the  United  States,  1  Peters,  604,  shows  how 
the  federal  court  for  Ohio,  admitted  into  the  union  in  1802,  adopted 
the  state  practice.  So  the  federal  court  of  Louisiana  might  adopt 
the  state  practice ;  but  not  having  done  so  expressly,  or  by  afllrma- 
tive  regulation,  the  practice  first  used,  that  of  1817,  became  its  per- 
manent practice,  and  could  not  be  affected  by  the  state  code  of 
practice  of  1825.  For  this  is  hot  a  question  of  right,  falling  under 
the  decision  of  Cox  v.  The  United  States,  6  Peters,  203;  but  a 
question  of  remedy.  The  common  law  does  not  apply,  but  the  law 
of  Louisiana,  which  is  the  place  of  suit;  and  as  was  ruled  by  Judge 
Washington,  state  laws  qualify  rights,  but  have  no  influence  on 
remedies  in  the  federal  courts.  Campbell  v.  Claudius,  1  Wash. 
C.  C.  Rep.  485.  The  only  question  is,  which  of  the  remedies  is 
the  proper  one:  and  it  is  submitted  that  the  state  practice,  first 
sanctioned  by  act  of  congress,  and  applied  in  the  federal  court, 
remains  the  practice  of  that  court  till  changed  by  its  own  regulation, 
or  act  of  congress. 

2.  Duncan's  heirs  are  not  liable,  because  it  is  not  his  bond,  as 
they  pleaded.  The  body  of  the  bond  proves  that  Thomas  Duncan 
was,  by  the  contract,  to  share  its  responsibility  with  Abner  Duncan, 
and  without  the  signature  of  Thomas  it  never  was  completed  or  de- 
livered, but  remains  an  escrow.  It  may  be  good  against  Carson, 
but  not  against  Duncan.  The  very  point  has  been  adjudged  in  the 
supreme  court  of  Louisiana,  in  the  case  of  Wells  v.  Dill,  J  Martin's 
Rep.  N.  S.  592.  Pothier,  as  there  cited,  shows  this  to  be  a  principle 
of  law.  It  is  a  question  of  contract,  how  far  the  surety's  liability 
extends.  Craythome  v.  Swinbum,  14  Yes.  166.  The  case  of  Leaf 
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V.  Gibbe,  4  Gar.  and  Pay.  466;  19  Eng.  Com.  Law  Reports,  476,  is 
a  case  at  common  law,  precisely  in  point  And  the  case  of  Pawling 
V.  The  United  States,  4  Cranch,  219,  is  an  analc^ous  adjudication, 
which  rules  the  principle,  if  not  the  very  point  The  bond  is  not 
joint  and  several,  but  a  joint  obligation ;  <'  we  bind  ourselves  and 
each  of  us  by  these  presents:"  and  the  principle  of  joint  liability  is 
among  the  rudiments  of  the  ^common  law,  from  the  very  rmAAo 
commencement  of  the  contract  to  execution  upon  it  by  final  I- 
process.  Judgment  against  three,  will  not  bear  execution  against 
any  one  of  them.  Clark  v.  Clement,  Roll.  Ab.  888 ;  6  Term  Rep. 
525.  Judgment  against  two  defendants  will  not  even  bear  ca.  sa. 
against  one,  and  el^it  against  another.  Blumfield  v.  Roswith, 
Cooke's  Eliz.  573 ;  5  Co.  86 ;  Whitaker  v.  Hankinson,  Cro.  Car. 
73;  Barton  v.  Pettit,  7  Cranch,  288;  2  Cond.  Rep.  494. 

3.  Duncan's  heirs  are  not  answerable,  because  be  became  surety, 
at  all  events,  for  no  more  than  the  district  of  Orleans;  and  Carson's 
delinquency,  if  any,  occurred  beyond  that  district  The  bond  is  ex- 
plicitly confined  in  terms  to  the  district  of  Orleans.  Carson's  ap- 
pointment as  paymaster  was  regulated  by  the  act  of  congress  of  the 
14th  of  March,  1802,  by  the  third  section  of  which,  each  paymaster 
is  allotted  to  a  localized  district,  and  by  the  sixteenth  section  the 
paymaster-general,  who  is  to  appoint  the  paymasters,  and  require 
them  to  give  bond  with  surety,  is  to  appropriate  each  one  to  a  defined 
district.  3  Story's  Laws  U.  S.  451.  It  is  well  settled  that  surety- 
ship for  one  place,  does  not  cover  delinquencies  in  another.  Miller 
v.  Stewart,  9  Wheat  630 ;  United  States  v.  KJrkpatrick,  9  Wheat 
720.  Now  the  account  in  proof  is  unlimited ;  it  is  against  Catson 
as  paymaster,  without  designating  any  district  The  only  credit  is 
for  a  sum  recovered  of  Carson's  administrator  in  Mississippi.  The 
charge  is,  that  although  it  was  proved  that  Carson  disbursed  as  pay- 
master in  Mississippi,  yet  in  the  absence  of  all  proof  as  to  the  limks 
of  the  district  of  Orleans,  the  jury  must  presume  that  the  deficiency 
occurred  in  that  district,  which  takes  for  granted  that  Carson  did  dis- 
burse as  paymaster  in  Mississippi.  Thus  all  districts  are  confounded, 
without  regard  to  the  act  of  congress,  or  the  bond  in  this  case,  and 
the  surety  is  made  to  answer  for  every  district  in  the  union. 

Mr.  Taney,  attorney-general,  admitted. 

That  by  the  act  of  congress  of  1824,  the  courts  of  the  United 
States  in  the  district  of  Louisiana,  were  authorized  to  modify  the 
practice  of  those  courts,  and  to  arrange  the  same  difierently  from  the 
practice  in  the  state  courts,  if  the  same  should  be  deemed  proper. 
In  1824,  the  law  of  Louisiana  of  1817,  ^authorizing  a  special  r^AA^ 
finding  by  a  jury,  was  in  force :  but  in  1825,  "  The  Code  of  L 
Practice"  of  the  courts  of  Louisiana  was  adopted  and  promulgated, 
by  which  the  right  of  a  party  to  insist  on  a  special  verdict  was  taken 
away,  and  the  proceedings  in  jury  trials  were  left  to  the  rules  of  the 
common  law. 

It  was  in  the  exercise  of  the  powers  granted  to  the  judges  of  the 
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courts  of  the  United  States,  by  the  act  of  1824,  that  the  practice  of 
adopting  the  rules  of  the  common  law  in  jury  trials  was  adopted  bv 
the  court;  and  that  the  practice  of  a  special  finding  did  not  prevail, 
is  sufficiently  shown  by  the  court  saying  that  the  mode  of  proceeding 
demanded  ^^  was  contrary  to  the  practice  in  the  district  court  of  the 
United  States."  The  declaration  of  the  judge  of  the  district  court 
is  evidence  of  the  rule ;  as  it  is  not  required  that  the  rule  should  have 
been  in  writing. 

To  maintain  the  exception  taken  by  the  counsel  for  the  plaintiSs 
in  error,  it  should  be  shown  (hat  by  the  act  of  congress  it  was  the 
duty  of  the  courts  of  the  United  States  to  adopt  the  practice  of  the 
state  courts,  as  it  stood  at  the  passage  of  that  law.  If  they  had  the 
power  to  reject  any  part  of  it;  or,  if  they  had  the  power  to  change 
the  practice,  as  it  might  be  changed  in  the  state  courts,  the  exception 
fails.  Both  these  powers  must  be  denied  to  have  existed  in  the 
court,  in  order  to  render  the  refusal  of  the  district  judge  error. 

As  the  act  of  1824  is,  in  substance  and  effect,  the  same  with  the 
act  of  May  8th,  1792,  the  interpretation  given  of  the  latter  act  will 
assist  in  the  construction  of  the  former  law. 

It  has  been  decided  that,  under  the  act  of  1792,  the  powers  of 
the  courts  of  the  United  States  could  be  exercised  to  change  the 
modes  of  proceeding,  and  establish  them  according  to  the  rules  these 
courts  might  adopt.   Bank  U.  S.  v.  Halstead,  10  Wheat  51,  60,  61. 

The  language  of  the  act  of  1824,  is  different  from  that  of  1792, 
inasmuch  as  in  reference  to  the  adoption  of  the  state  practice,  the 
words  ^^  now  used,"  are  omitted  ;  thus  showing  that  it  was  the  in- 
tention of  the  legislature  to  authorize  a  change  of  the  practice  in  the 
courts  of  the  United  States,  as  changes  might  be  made  in  the  state 
courts,  should  the  judges  of  these  courts  approve  of  the  same.  The 
*4441  ^^^  ^^^  ^^  practice  was  ^about  to  be  adopted ;  and  as  it  was 
^  regarded  as  an  improvement,  the  courts  of  the  United  States 
were  left  at  liberty  to  adopt  it  with  such  modifications  as  they  thought 
proper.  It  was  in  the  power  of  the  district  court  to  adopt  the  prac- 
tice established  by  that  code,  and  it  has  adopted  it  Cited,  3  Peters, 
443 ;  1  Cond.  Rep.  141. 

If  the  act  of  1824  required  that  the  courts  of  the  United  States 
should  adopt  the  practice  of  the  courts  of  Louisiana  as  then  esta- 
blished, the  law  would  have  been  unconstitutional.  The  law  of  Lou- 
isiana, of  1817,  as  it  took  away  the  right  of  trial  by  jury,  was  void. 
The  right  of  the  jury  to  give  a  general  verdict  is  an  essential  and 
most  important  ingredient  in  the  trial  by  jury ;  it  is  as  much  a  part 
of  the  law  of  the  trial  by  jury,  as  their  number  and  unanimity ;  and 
a  court  is  bound  to  receive  a  general  verdict  if  the  jury  offer  to  find 
generally.  The  right  to  trial  by  juiy,  as  the  same  ]s  used  and  exer- 
cised at  common  law,  is  secured  to  every  citizen  of  the  United  States 
by  the  constitution,  both  in  civil  and  criminal  cases.  Amendments 
to  the  Constitution,  art.  5,  6;  2  Dallas,  309. 

But  if  congress  had  the  power  to  legidate  on  this  subject,  and  it 
is  not  denied  that  such  right  existed,  they  have,  by  the  act  of  1789, 
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directed  the  mode  of  trial  by  jury  in  the  district  and  circuit  courts ; 
and  when,  by  that  act,  that  mode  of  trial  is  directed,  the  po^Krer8  and 
principles  which  belong  to  it  at  common  law  are  given. 

It  was  to  prevent  any  discrepancy  between  the  constitution  and 
laws  of  the  United  States,  and  the  law  and  practice  of  Liouisiana, 
that  the  power  to  modify  this  practice  was  given  to  the  court,  and 
that  power  has  been  employed.    3  Peters,  425y  445. 

As  to  the  position  assumed  by  the  counsel  for  the  plaintiffs  in 
error,  that  the  law  of  Louisiana  is  different  from  the  common  law  as 
to  the  liabilities  of  sureties  in  a  bond,  and  the  remedies  against  them ; 
thie  decision  of  this  court  in  the  case  of  Cox  and  Dick  v.  The  United 
States,  6  Peters,  171,  has  settled  the  law  of  contract  to  be  against  the 
plaintiffs.  The  contract  entered  into  by  those  who  executed  this 
bond,  is  governed  by  the  law  of  the  district  of  Columbia,  in  which, 
at  the  treasury  department,  the  paymaster  was  bound  to  account 

*Ii^  reference  to  the  objection  taken  to  the  copy  of  the  bond  rmAAK 
having  a  scrawl  in  place  of  a  seat,  it  was  argued  that  had  the  ^ 
original  instrument  been  executed  in  that  form,  it  would  have  been 
sufficient.  1  Stark.  Ev.  333,  note  1.  But  this  inquiry  is  rendered 
unimportant,  as  the  certificate  from  the  treasury  department  fully  au- 
thenticates the  copy. 

There  is  no  evidence  that  William  Carson  was  the  paymaster  of 
ariy  other  district  than  the  district  of  Orieans ;  nor  what  were  the 
limits.of  that  district  The  military  pay  districts  were  not  regulated 
by  any  particular  territorial  divisions,  but  were  assigned  by  the  pre- 
sident   Act  of  congress  of  March  16, 1802. 

The  only  appointment  held  by  William  Carson,  was  that  men- 
tioned in  the  Ixxid,  and  under  that  appointment  the  money  was  ad- 
vanced to  him ;  and  if  his  payments  were  rightfully  made  they 
were  made  within  his  district;  if  out  of  it  and  made  wrongfully,  his 
sureties  are  answerable  for  the  mis-appropriation.  If  the  principal  in 
the  bond  had  any  other  appointment,  it  was  the  duty  of  the  de- 
fendants in  the  court  below  to  have  shown  the  same. 

The  possession  of  the  bond  by  the  proper  officers  of  the  govern- 
ment of  the  United  States  is  sufficient,  in  the  absence  of  contrary 
proof  of  the  delivery  of  the  bond.  Had  it  been  held  as  an  escrow, 
until  Thomas  Duncan  had  executed  it,  this  should  have  been  made 
out  by  evidence.  Bank  U.  S.  v.  Dandridge,  12  Wheat  64 ;  Union 
Bank  v.  Ridgely,  1  Har.  and  Gill,  430. 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  court 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of  the 
district  court,  which  exercises  circuit  court  powers,  in  the  state  of 
Louisiana. 

In  the  year  1829,  an  action  was  commenced  by  the  United  States, 
against  the  plaintiffs  in  error,  on  a  bond  given  by  William  Carsori, 
as  paymaster,  and  signed  by  A.  L.  Duncan  and  John  Carson,  as  his 
sureties.  The  bond  bears  date  the  4th  day  of  March,  1807,  and 
contains  a  condition  ^^  that,  if  the  above  bounden  William  Carson, 
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paymaster  for  the  United  States  of  America,  do  and  shall  well  and 
•Adf)1  ^^7^  according  to  law,  perform  *and  dischaige  the  duties  of 
-I  said  office  of  paymaster,  &c.,  within  the  distria  of  Orleans, 
then  the  obligation  to  be  void,"  &c. 

The  breach  alleged  in  the  petition  was,  that  William  Carson,  pay- 
master, &c.,  ^<  has  not  well  and  truly,  according  to  law,  discharged 
and  performed  the  duties  of  said  office  for  the  district  of  Orleans ; 
but  that,  on  the  contrary,  he  did,  in  his  lifetime,  receive  large  sums 
of  money  in  his  capacity  aforesaid,  which,  although  frequently  re- 
quested,  ne  refused  to  pay  into  the  treasury  of  the  United  States." 

The  defendants  in  their  answer  say,  that  ^^  by  and  in  said  bond,  it 
was  stipulated  and  understood,  when  the  same  was  signed  by  Abner 
L.  Duncan,  as  security  for  said  Carson,  that  one  Thomas  Duncan 
should  also  sign  the  same,  as  his  co-surety,  but  that  the  said  Thomas 
Duncan  never  did  sign  the  same,  and  said  bond  never  was  com- 
pleted, nor  was  said  A.  L.  Duncan  ever  bound  thereby."  They 
also  aver  that  they  are  not  liable  for  the  alleged  defalcation  in  the 
accounts  of  said  Carson,  because  he  acted  as  paymaster  out  of  the 
limits  of  the  district  of  Louisiana,  and  the  said  deficiencneB,  if  any 
exist,  occurred  without  the  limits  of  said  district. 

Before  the  jury  were  sworn,  the  defendants  ojQered  a  statement  to 
the  court,  for  the  purpose  of  obtaining  a  special  verdict  on  the  facts, 
in  pursuance  of  the  provisions  of  the  tenth  section  of  a  statute  of 
Louisiana,  passed  in  1817.  But  the  court  overruled  the  statement, 
and  would  not  suffer  the  same  to  be  given  to  the  jury  for  a  special 
finding,  because  it  was  contrary  to  the  practice  of  the  court  to  compel 
a  jury  to  find  a  special  verdict  To  this  decision  an  exception  was 
taken. 

A  transcript  of  the  accounts  of  Carson,  duly  certified  by  the  trea- 
sury department,  was  then  given  in  evidence  to  the  jury ;  and  the 
judge  charged  the  jury,  that  the  bond  sued  on  was  not  to  be  gov- 
erned by  the  laws  of  Louisiana,  or  those  in  force  in  the  territory  of 
Orleans,  at  the  time  said  bond  was  signed  by  A.  L.  Duncan,  who 
signed  it  in  New  Orleans,  in  the  then  said  territory ;  but  that  this, 
and  all  similar  bonds,  must  be  considered  as  having  been  executed 
at  the  seat  of  government  of  the  United  States,  and  to  be  governed 
by  the  principles  of  the  common  law.  That  although  the  copy  of 
the  bond  sued  on,  exhibited  a  scrawl  instead  of  a  seal,  yet  they  had 
*4471  ^  "^^^  ^^  ^presume  that  the  original  bond  had  been  executed 
-'  according  to  law.  That  the  jury  were  bound  to  presume,  in 
the  absence  of  all  proof  as  to  the  limits  of  the  district  of  Orleans,  that 
the  defalcation  of  Carson  occurred  in  the  district  of  Orleans,  although 
it  was  proved  that  he  disbursed  moneys,  as  paymaster,  at  fort  St<^- 
dart  and  at  Washington,  in  the  territory  of  Mississippi ;  and  that  if 
the  defendant,  Carson,  had  acted  as  paymaster  beyond  the  limits  of 
the  district  of  Orleans,  it  was  incumbent  on  the  defendants  to  prove 
the  fact.  And  the  judge  also  chaiged  the  jury,  that  the  poesessioa 
of  the  bond  by  the  treasury  department  was  prima  facie  evidence  of 
delivery — to  which  chaige  exceptions  were  taken. 
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The  jury  rendered  a  verdict  against  the  defendants,  for  six  thou- 
sand one  hundred  and  twenty-six  dollars,  with  interest,  &c. 

This  judgment  the  plaintiffs  in  error  pray  may  be  reversed,  on  the 
following  grounds : 

1.  Because  the  surety,  Abner  L.  Duncan,  is  not  bound  ;  as  when 
he  executed  the  bond,  it  was  agreed  that  it  should  also  be  signed  by 
Thomas  Duncan. 

2.  Because  William  Carson  was  appointed  paymaster  for  a  certain 
district,  and  the  judgment  covers  defalcations,  which  may  have  oc- 
curred out  of  such  district. 

3.  The  rejection  by  the  court  of  the  statement  of  facts,  on  which 
a  special  verdict  was  prayed. 

4.  Because  the  rejection  of  this  statement  precluded  the  defendants 
from  proving  that  the  bond  was  delivered  as  an  escrow. 

As  to  the  first  error  assigned,  it  appears,  on  an  inspection  of  the 
bond,  it  was  drawn  in  the  names  of  Abner  L.  Duncan,  John  Carson, 
and  Thomas  Duncan,  as  sureties  for  William  Carson,  but  that 
Thomas  Duncan  never  signed  it  There  are  no  witnesses  to  the  bond, 
but,  on  the  day  of  its  date,  it  was  acknowledged  by  William  Carson 
and  Abner  L.  Duncan,  before  a  notary  public  at  New  Orleans,  and 
on  the  2lst  day  of  May,  following,  John  Carson  acknowledged  it  be- 
fore a  notary  public  at  Harrisburgb,  in  Pennsylvania. 

To  sustain  this  ground,  reference  is  made  to  a  decision  of  the 
supreme  court  of  Louisiana,  in  the  case  of  Wells  v.  Dill,  reported  in 
1  Martin,  692.  In  their  decision,  the  court  say,  that,  *^'  the  r#4  40 
defendant  is  sued  on  the  ground  that  he  signed  as  surety,  an  ^ 
instrument,  purporting  to  be  a  bond,  signed  by  Charles  Blanchard, 
for  his  faithful  performance  of  the  duties  of  curator,  to  the  vacant 
estate  of  one  Jared  Risdon,  deceased.  In  opposition  to  this  action,  the 
defendant  relies,  principally,  on  the  want  of  the  signature  of  another 
person  to  the  instrument,  whose  name  is  mentioned  in  the  body  of 
it  as  co-surety.  The  bond  is  drawn  in  the  name  of  Charles  R. 
Blanchard,  as  principal,  and  the  defendant  and  Walter  Turnbull  as 
sureties.  At  the  bottom,  the  name  of  Blanchard  and  Dill,  are 
affixed ;  that  of  Turnbull  is  wanting.  We  agree  with  the  defend- 
ant, that,  under  these  circumstances,  his  signature  to  the  obligation 
does  not  bind  him.  The  contract  is  incomplete,  until  all  the  parties 
contemplated  to  join  in  its  execution  affix  their  names  to  it,  and 
while  in  this  state  cannot  be  enforced  against  any  one  of  them.  The 
law  presumes  that  the  party  signing  did  so,  upon  the  condition  that 
the  other  obligors  named  in  the  instniment  should  sign  it ;  and  their 
failure  to  comply  with  their  agreement  gives  him  a  right  to  retract" 
Pothier  is  cited  by  the  court  to  sustain  this  principle. 

There  can  be  no  doubt,  that  under  the  civil  law,  the  principle  is 
correctly  stateo  by  the  court.  It  must  be  observed,  however,  that  the 
court  say,  the  want  of  Tumbull's  signature  was  principally  relied  on 
to  invalidate  the  bond ;  so  that  there  seems  to  have  been  no  circum- 
stances going  to  refute  the  presumption  against  its  validity,  arising 
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from  its  face ;  and  that  the  omission  of  the  signature,  was  not  the 
only  ground  of  objection  to  it. 

It  is  a  principle  of  the  common  law,  too  well  settled  to  be  contro- 
verted, that  where  an  instrument  is  delivered  as  an  escrow,  or  where 
one  surety  has  signed  it  on  condition  that  it  shall  be  signed  by 
another  before  its  delivery,  no  obligation  is  incurred  until  the  condi- 
tion shall  happen.  And  if  it  appeared  in  the  present  case,  that 
Abner  L.  Duncan  signed  the  bond,  to  be  delivered  on  condition  that 
Thomas  Duncan  should  execute  it,  there  can  be  no  doubt  the  plea 
should  have  been  sustained  in  the  court  below.  But  the  delivery  of 
the  bond,  as  well  as  the  signatures  of  the  parties,  is  a  question  of  fact 
for  the  jury ;  and  this  court  cannot  determine  the  legal  question 
mAAQi  &nsing  on  *such  fact,  unless  it  be  stated  in  a  bill  of  exceptions. 
-I  The  acknowledgment  of  the  bond  by  Abner  L.  Duncan, 
and  afterwards  by  John  Carson,  unconditionally,  and  its  delivery  to 
the  government,  would  seem  to  rebut  the  inference  drawn  by  the 

Elaintiffs  against  its  validity,  from  the  simple  fact  of  its  not  having 
een  signed  by  Thomas  Duncan.  There  is,  therefore,  nothing  upon 
the  face  of  the  record  which  would  go  to  destroy  the  validity  of  this 
bond. 

A  question  was  raised,  and  elaborately  argued  by  the  counsel  for 
the  plaintiffs,  whether  this  bond,  having  been  executed  at  New 
Orleans,  was  not  governed,  not  only  as  to  the  manner  of  its  execu- 
tion, but  also  as  to  the  extent  of  the  obligations  incurred  under  it,  by 
the  principles  of  the  civil  law.  In  the  case  of  Cox  et  al.  v.  The 
United  States,  decided  at  the  last  term,  this  question  was  settled. 

This  is  an  official  bond,  and  was  given  in  pursuance  of  a  law  of 
the  United  States.  By  this  law  the  conditions  of  the  bond  were 
fixed,  and  also  the  manner  in  which  its  obligations  should  be  en- 
forced. It  was  delivered  to  the  treasury  department  at  Washington, 
and  to  the  treasury  did  the  paymaster  and  his  sureties  become  bound 
to  pay  any  moneys  in  his  hands.  These  powers,  exercised  by  the 
federal  government,  cannot  be  questioned.  It  has  the  power  of  pre- 
scribing, under  its  own  laws,  what  kind  of  security  shall  be  given  by 
its  agents  for  a  faithful  discharge  of  their  public  duties.  And  in  such 
cases,  the  local  law  cannot  affect  the  contract ;  as  it  is  made  with  the 
government,  and  in  contemplation  of  law,  at  the  place  where  its 
principal  powers  are  exercised. 

As  there  was  no  evidence  before  the  jury  that  any  part  of  the  de- 
falcation of  the  paymaster  occurred  without  the  limits  of  the  district 
in  which,  as  appears  by  the  bond,  he  was  to  act,  the  court  below 
might  well  instruct  the  jury,  that  in  the  absence  of  such  proof,  they 
were  bound  to  presume  that  the  deficiency  took  place  within  the 
district. 

The  rejection  of  the  special  verdict  by  the  court,  is  the  ground 
which  seems  most  to  be  relied  on  for  a  reversal  of  this  judgment 

In  1817  the  legislature  of  Louisiana  enacted,  that  "in  every  case 
to  be  tried  by  a  jury,  if  one  of  the  parties  demands  that  *the 
facts  set  forth  in  the  petition  and  answer  should  be  submitted 
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to  the  said  jury,  to  have  a  special  verdict  thereon,  both  parties  shall 
proceed,  before  the  jury  are  sworn,  to  make  a  written  statement  of 
the  facts  so  alleged  and  denied,  the  pertinency  of  which  statement 
shall  be  judged  of  by  the  counsel  and  signed  by  the  judge,  and  the 
jury  shall  be  sworn  to  decide  the  question  of  fact  or  facts  so  alleged 
and  denied,"  &c. 

On  the  26lh  of  May,  1824,  congress  passed  an  act  entitled  "  an 
act  to  regulate  the  practice  in  the  courts  of  the  United  States  for  the 
district  of  Louisiana;  in  which  it  is  provided,  that  the  mode  of  pro- 
ceeding in  civil  causes  in  the  courts  of  the  IJnited  Stales,  that  now 
are,  or  hereafter  may  be  established  in  the  state  of  Louisiana,  shall 
be  conformable  to  the  laws  directing  the  mode  of  practice  in  the  dis- 
trict courts  of  said  state :  provided  that  the  judge  of  any  such  court 
of  the  United  States  may  alter  the  times  limited  or  allowed  for  dif- 
ferent proceedings  in  the  state  courts,  and  make,  by  rule,  such  other 
provisions  as  may  be  necessary  to  adapt  the  said  laws  of  procedure 
to  the  organization  of  such  court  of  the  United  States,  and  to  avoid 
any  discrepancy,  if  any  such  exist,  between  such  state  laws  and  the 
laws  of  the  United  States." 

This  section  was  a  virtual  repeal,  within  the  state  of  Louisiana,  of 
all  previous  acts  of  congress' which  regulated  the  practice  of  the  courts 
of  the  United  States,  and  which  came  within  its  purview.  It  adopted 
th6  practice  of  the  state  courts  of  Louisiana,  subject  to  such  altera- 
tions as  the  district  judge  of  the  United  States  might  deem  necessary, 
to  conform  to  the  organization  of  the  district  court,  and  avoid  any 
discrepancy  with  the  laws  of  the  union. 

By  a  code  of  the  Louisiana  legislature,  passed  in  1829,  called  the 
"  Code  of  Procedure,"  the  act  of  1817  was  repealed.  This  repealing 
act  was  not  before  the  court  until  the  present  session ;  and  a  question 
is  made  under  it,  whether  it  does  not,  by  virtue  of  the  act  of  congress 
of  1824,  change  the  practice  of  the  district  court  It  is  insisted,  for 
the  plaintiffs,  that  it  could  not  have  been  the  intention  of  congress, 
by  the  act  of  1824,  to  subject  the  practice  of  the  district  court  in 
Louisiana  to  any  changes  which  the  legislature  of  that  state  might 
adopt,  in  reference  to  the  practice  of  the  state  courts :  and  the  r#^e| 
♦construction  which  has  been  given  to  the  act  of  1792,  which  ^ 
regulates  process  in  the  courts  of  the  United  States,  is  relied  on  as 
conclusive  on  the  point.  This  act,  by  re-enacting  the  act  of  1789, 
adopted  the  *^  modes  of  process"  for  the  district  and  circuit  courts, 
which  were  in  use  at  the  time  of  its  passage  in  the  supreme  courts  of 
the  respective  slates,  but  did  not  require,  as  this  court  have  decided, 
a  conformity  to  the  changes  which  might  be  made  in  the  process  of 
those  courts.  Nor  did  the  act  apply  to  those  states  which  were  sub- 
sequently admitted  into  the  union.  But  this  defect  was  removed  by 
the  act  of  the  19ih  of  May,  1828,  which  placed  all  the  courts  of  the 
United  States  on  the  same  footing  in  this  respect,  except  such  as  are 
held  in  the  state  of  Louisiana. 

It  does  not  appear  that  the  district  court  of  Louisiana,  by  the 
adoption  of  any  written  rule,  has  altered  the  practice  which  this 
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court,  in  the  case  pf  Pansons  v.  Armor  and  Oakey,  and  Parsons  y. 
Bedford  and  others,  reported  in  3  Peters,  considered  as  having  been 
adopted  by  the  act  of  1824  But,  if  the  questions  raised  in  these 
cases  occurred  after  the  act  of  1817  was  repealed  by  the  code  of  pro- 
cedure, in  1829,  the  fact  was  not  known  to  the  court  As  the  act 
of  1824  adopted  the  practice  of  the  state  courts,  before  this  court 
could  sanction  a  disregard  of  such  practice,  it  must  appear,  that,  by 
an  exercise  of  the  power  of  the  district  court,  or  by  some  other  means, 
the  practice  had  been  altered. 

It  is  not  essential  that  any  court  in  establishing  or  changing  its 
practice  should  do  so  by  the  adoption  of  written  rules.  Its  practice 
may  be  established  by  a  uniform  mode  of  proceeding,  for  a  series  of 
years,  and  this  forms  the  law  of  the  court. 

In  the  case  under  consideration,  it  appears  that  the  Louisiana  law, 
which  regulated  the  practice  of  the  district  court  of  Louisiana,  has 
not  only  been  repealed ;  but  the  record  shows,  that  in  the  year  1830, 
when  the  decision  objected  to  was  made,  there  was  no  such  practice 
of  the  court  as  was  adopted  by  the  act  of  1824.  The  court  refused 
to  suffer  the  statement  of  facts  to  go  to  the  jury  for  a  special  finding, 
because  they  say,  '^  such  was  contrary  to  the  practice  of  the  court" 

On  a  question  of  practice,  under  the  circumstances  of  this  case,  it 
*4521  ^^"^^  seem,  that  the  decision  of  the  district  court,  as  *above 
^  made,  should  be  conclusive.  How  can  the  practice  of -the 
court  be  better  known  or  established,  than  by  its  own  solemn  adju- 
dication on  the  subject? 

In  regard  to  the  last  error  assigned,  it  is  not  perceived  how  the 
refusal  of  the  special  verdict  precluded'  the  defendants  from  proving 
that  the  bond  was  delivered  as  an  escrow.  Such  evidence  was 
admissible  under  the  plea  or  answer  of  the  defendants;  but  it  does 
not  appear  that  any  such  was  offered  and  rejected  by  the  court 

The  judgment  of  the  district  court  must  be  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  was  aigued  by  counsel :  on  consideration  whereof  it 
is  ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said 
district  court  in  this  cause  be,  and  the  same  is  hereby  affirmed,  with 
^^osts  and  damages,  at  the  rate  of  six  per  centum  per  annum. 
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The  claimants  of  eighty-four  boxes  of  sugar,  seized  in  the  port  of  New  Orleans, 
for  an  alleged  breach  of  the  revenue  laws,  and  condemned  as  forfeited  to  the 
United  States  for  having  been  entered  as  brown  instead  of  white  sugar,  claimed 
an  appeal  from  the  district  court  of  the  United  States  to  the  supreme  court.  The 
sugars,  while  under  seizure,  were  appraised  at  two  thousand  six  hundred  and 
two  dollars  and  fifty-one  cents  j  and  afler  condemnation  they  were  sold  for  two 
thousand  three  hundred  and  thirty-eight  dollars  and  forty-eight  cents ;  leaving, 
after  deducting  the  expenses  and  costs  of  sale,  the  sum  of  two  thousand  one 
hundred  and  mty  dollars  and  six  cents.  The  duties  on  the  sugars,  considering 
them  as  white  or  brown,  beinff  deducted  from  the  amount,  reduced  the  net  pro- 
ceeds below  two  thousand  douars,  the  amount  upon  wliich  an  appeal  could  be 
taken.  Held,  that  the  value  in  controversy  was  the  value  of  the  property  at  the 
time  of  the  seizure,  exclusive  of  the  duties,  and  that  the  claimant  had  a  right  to 
appeal  to  this  court. 

The  statute  under  which  these  sugars  were  seized  and  condemned,  is  a  highly 
penal  law,  and  should,  in  conformity  with  the  rule  on  the  subject,  be  construed 
strictly.  If  either  through  accident  or  mistake  the  sugars  were  entered  by  a 
different  denomination  from  what  their  quality  require^  a  forfeiture  is  not  in- 
curred. 

FROM  the  district  court  of  the  district  of  East  Louisiana. 

In  the  port  of  New  Orleans,  eighty-four  boxes  of  sugar,  imported 
from  Matanzas,  were  entered  as  brotpn  sugary  and  were  seized  oy  the 
officers  of  the  customs  for  having  been  so  entered,  the  same  being 
alleged  to  be  white  stigoTy  and  therefore  forfeited  to  the  United  States ; 
a  libel  was  filed  against  the  whole  importation,  but  afterwards  a  pari 
of  the  cargo  was  released,  and  the  proceedings  in  the  libel  were 
against  the  remaining  eighty-four  boxes.  The  whole  parcel  had 
consiirted  of  one  hundred  and  fifty-five  boxes,  of  which  seventy-one 
were  marked  B,  and  eighty-four  marked  C.  The  seventy-one  boxes 
rdeased  were  marked  C,  and  of  the  eighty-four  remaining,  seventy 
were  marked  B,  and  fourteenwere  marked  C. 

In  the  answer  of  the  claimants,  all  fraudulent  intention  is  denied, 
and  the  character  of  the  sugar,  as  entered,  is  asserted ;  *and  p^g^ 
the  claimants  also  allege,  that  if  the  contrary  shall  be  adjudged  ^ 
by  the  court,  the  just  conclusion  should  be  that  a  mistake  has  been 
committed,  and  not  that  a  fraud  was  meditated. 

The  sugars  while  under  seizure  were  appraised  by  two  officers  of 
the  customs  at  two  thousand  six  hundred  and  two  dollars  fifty-one 
cents.  After  their  condemnation  they  were  sold  by  the  marshal  of 
the  United  States  at  a  public  sale  for  two  thousand  three  hundred 
and  ttiirty-eight  dollars  forty-eight  cents,  leaving  two  thousand  one 
hundred  and  fifty  dollars  six  cents  after  deducting  the  costs  and 
cbaiges  attending  the  suit  and  sale.  Upon  the  sugars  whether  white 
or  browHy  the  duties  amounted  to  a  sum  sufficient  to  reduce  the  net 
proceeds  below  two  thousand  dollars ;  considering  the  sugars  as  white 
sugars  these  proceeds  would  be  one  thousand  three  hundred  and 
eighty-eight  dollars  thirty-six  cents 
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TeslimoDy  was  taken  as  to  the  real  nature  and  description  of  the 
sugars,  all  of  which  was  set  forth  in  the  record  of  the  proceedings  in 
the  district  court,  and  which  is  particularly  referred  to  in  the  opinion 
of  this  court.  The  district  court  condemned  the  sugars  as  forfeited 
to  the  United  States,  for  having  been  entered  under  a  false  denomi- 
nation ;  the  entry  stating  them  to  have  been  brown  sugars,  and  the 
court  having  adjudged  them  to  have  been  white  sugars. 

The  claimants  prayed  an  appeal,  which  the  district  court  refused 
to  allow,  taking  the  ground  that  the  value  of  the  property  in  dispute 
was  not  above  two  thousand  dollars :  and  insisting,  that  to  ascertain 
the  value,  the  duties  must  be  deducted  from  the  amount  of  sales, 
which  deduction  would  leave  a  sum  much  below  two  thousand  dollars. 
Upon  this  refusal,  notice  was  given  to  the  district  judge  and  dis- 
trict attorney,  of  an  application  to  this  court  for  a  mandamus,  for  the 
allowance  of  appeal.  And  the  case  came  before  the  court  upon  a 
motion  for  such  a  mandamus.  The  record  in  court  being  full,  it 
was,  to  avoid  delay,  agreed  that  if  this  court  shall  consider  that  the 
case  admits  of  an  appeal,  it  may,  on  the  present  transcript,  proceed  to 
decide  the  merits  of  the  cause. 

^4551      *'^^  <^^^^  ^^  aigued  by  Mr.  Mayer,  for  the  appellants ; 
•■  and  by  Mr.  Taney,  attorney-general,  for  the  United  States. 

For  the  appellants,  Mr.  Mayer  contended. 

1.  That  the  value  of  the  property  in  suit,  in  reference  to  the  right 
of  appeal,  is  the  amount  of  money  into  which  it  is  convertible ;  and 
that  the  sales  made  in  this  case,  are  the  best  test  of  the  value  of  the 
sugar,  and  decide  the  value  of  property  in  dispute  to  be  above  two 
thousand  dollars;  that  in  such  a  case,  to  leara  the  value,  the  court 
ought  not  to  make  any  deduction  for  the  amount  of  duties — a  sub- 
ject, as  regards  value,  entirely  collateral  to  the  goods ;  the  productive 
capacity  of  the  goods  to  yield  the  amount  for  paying  the  duties^  being, 
in  ic&elf,  a  part  of  their  essential  value. 

On  the  merits,  he  contended : 

1.  That  the  testimony  shows  that  the  sugars  ought  to  be  con- 
sidered brown. 

2.  That  whether  adjudged  brown  or  white,  there  is  no  ground  for 
forfeiture  of  the  sugars ;  the  testimony  exhibiting  justification  for  a 
belief  that  the  sugars  should  be,  or  might  be,  denominated  brown ; 
and  the  court's  opinion,  if  to  the  contrary,  only  settling  a  doubt,  and 
at  most  establishing  an  error  of  judgment,  and  not  a  wilful  deception. 

That  no  presumption  of  fraudulent  representation  necessarily  arises 
from  showing  a  specification  of  an  entry  to  be  incorrect  in  regard  to 
the  commercial  clnaracter  or  designation  of  an  article,  when  that  in- 
cident of  the  article  is  speculative,  or  may  be  variously  interpreted, 
or  when,  at  all  events,  as  in  this  case,  it  is  variously  defined  by  the 
opinions  and  experience  of  commercial  witnesses. 

3.  That  the  testimony  of  the  custom-house  officers  is  incompetent ; 
that  it  is  inadmissible,  at  least,  as  to  dedarations  of  Mr.  Tufts;  and 
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that,  under  any  view,  it  is  entitled  to  but  iiu]e  weight,  since  it  must 
have  been  governed  by  the  prepossessions  which  led  them  to  seize 
the  sugar,  and  comes  in  aid  of  their  act  of  seizure. 

On  the  point  of  jurisdiction,  Mr.  Mayer  aigued,  that  the  value  of 
the  property  in  question,  in  reference  to  the  right  of  ^appeal,  r#^5g 
18  commensurate  with  the  party's  interest,  and  is  the  amount  ^ 
of  money  into  which  the  subject  matter  is  convertible ;  that  the  sales 
made  in  this  case,  are  the  best  test  of  the  value  of  the  sugar,  and  de- 
cide the  value  of  property  in  dispute  to  be  above  two  thousand  dol- 
lars; that,  to  leam  tlie  value,  the  court  ought  not  to  make  any  de- 
duction for  the  amount  of  duties,  a  subject,  as  regards  value,  entirely 
collateral  to  the  goods ;  the  protluctive  capacity  of  the  goods  to  yield 
the  amount  fox  paying  the  duties  themsdves  being  in  itself  a  part  of 
their  essential  value.  The  lien  of  the  United  States  on  imported 
goods  for  the  duties  gives  the  government  no  property  in  them,  and 
does  not  impair  in  any  degree  the  proprietary  interest  of  the  indi- 
vidual throughout  the  whole  property.  No  lien  would  have  such  an 
effect  in  r^ard  to  the  owner's  interest;  but  the  lien  for  duties  is  not 
one  of  as  proprietary  a  character  as  the  lien  of  mortgage,  or  a  sailor's 
lien,  or  a  judicial  lien  of  any  kind.  The  existence  of  the  lien  in  no 
case  extinguishes  the  personal  liability.  It  does  not  in  case  of  duties ; 
because,  no  matter  what  may  be  the  fate  of  the  goods  held  for  the 
duties,  the  personal  liability  continues. 

A  mortgagor  may  insure  the  vessel  moftgaged,  without  specifying 
his  interest  as  incumbered,  and  recover  as  owner.  2  Caines'  Rep. 
19;  Caines'  Ga.  Er.  124 ;  1  Johna  Rep.  385.  Even  a  mortgage  of 
land  is  not  in  effect  regarded  as  giving  an  interest  in  the  land,  even 
at  law ;  but  is  looked  on  as  a  mere  chattel  interest  11  Johns.  Rep. 
634;  15  Johns.  Rep.  319.  The  utmost,  in  respect  of  the  duty 
claim,  to  be  pretended  by  the  United  States,  is  an  interest  in  the  pro- 
ceeds of  the  goods  liable  to  duty ;  but  such  an  interest  is  not  an  in- 
terest in  the  property.  In  case  of  an  insurance,  an  averment  of 
interest  in  the  property  would  not  be  sustained  by  proof  of  right  to 
the  proceeds.     Jl  Johns.  Rep.  302. 

Under  the  poor  laws  in  England,  property,  though  mortgaged, 
will  support  a  claim  of  settlement  at  its  full  value,  as  if  not  mortgaged. 
6  Term  Rep.  755 ;  1  W.  Bl.  598.  A  mortgagor  of  a  ship  cannot 
commit  barratry,  because  deemed  the  owner.  Marsh.  Ins.  528.  A 
mortgage  of  a  ship  is  r^farded  as  only  a  right  by  means  of  the  ship 
to  enforce  payment  of  the  mortgage  debt  The  mortgagor  is  liable 
for  the  ship's  repairs,  as  if  no  mortgage  were  made.  1 H.  Blac  117 ; 
Abbott,  117. 

*The  question  of  duties  was  iM>t  involved  in  this  case  in  the  rmAgj 
court  below.  The  claim  for  the  duties  was  not  therefore  to  be  ^ 
recognized  by  the  court  The  pretensions  of  the  United  States  in  the 
case,  were  paramount  to  all  ownership  or  claims  of  duties,  as  the  govern- 
ment demanded  the  whole  property,  under  the  chaige  of  unlawful  ira 
portation.  The  obligation  and  the  claim  for  duties  are  incidental  only 
to  faWu/ importation.  It  is  therefore  contradictory  to  the  very  nature 
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of  such  a  case  as  the  present,  to  assume  that  the  claim  for  amount  of 
duties  can  bejudiciaUy  known  and  regarded  in  it.  But  in  the  very 
question  of  duties  the  owner  of  the  goods  has  an  interest,  and  it  may 
be  a  subject  of  judicial  controversy ;  and  what  is  the  value  of  that 
interest  but  the  amount  of  the  duties?  It  is  no  answer  to  say  that 
the  property  has  been  here  condemned  and  sold ;  and  that  the 
claimant  can  be  restored  only  to  the  amount  of  sales  remaining  after 
deducting  for  the  duties.  For  the  purposes  of  the  appeal  only,  the 
judgment  complained  of,  and  not  the  acts  done  in  pursuance  of  the 
erroneous  judgment,  is  to  be  regarded.  The  appellate  court  can  take 
notice  of  the  execution  of  the  erroneous  judgment,  only  after  reversing 
the  judgment,  and  to  determine  the  mode  of  doing  justice  to  the  ap- 
pellant on  the  reversal.  The  consequences  of  the  judgment  consti- 
^tute  the  ground  of  the  complaint  against  it,  and  cannot  come  in  to 
sustain  iL  As  regards  the  present  question,  the  sugars  are  to  be 
treated  as  in  their  original  specific  condition.  It  is  a  cause  of  com- 
plaint that  they  were  not  aUoioed  to  remain  so  ;  but  were  converted 
into  money,  by  adverse  proceedings.  Suppose  the  importer  had 
wished  to  use  the  merchandise  himself,  would  it  not  be  deemed  to 
be  of  the  value  to  him  of  the  cost  and  the  amount  of  duties?  Or, 
suppose  that  he  intended  to  export  the  property  and  receive  the  draw- 
back ;  where  in  such  case  is  the  proprietary  interest  to  the  amount 
of  duties  of  government  in  the  merchandise?  Are  not  these  to  be 
considered  by  the  Court  as  rights,  and  rights  of  property  in  the  im- 
porter, respected  by  our  revenue  system?  But  the  theory  of  the 
district  court  in  this  case  would  contravene  all  this  privilege,  on  every 
fair  inference  to  be  drawn  from  its  existence.  It  may  also  be  said 
too,  that  in  reference  to  sales  of  merchandise  even  for  home  con* 
*4581  ^""^P^'^")  ^^^  amount  of  the  duties  is  *part  of  its  worth,  its 
^  value.  It  has  been  decided  that  the  importer  is  liable  for 
duties,  although  another  to  whom  he  has  sold  the  merchandise  be- 
fore entry  has  given  bond  and  security  for  the  duties.  1  Mason's  Rep. 
482.  If  the  merchandise,  while  held  at  the  custom-house  for  duties 
is  destroyed,  still  the  owner  would  be  liable  for  the  duties.  Do  not 
all  these  liabilities  constitute  an  interest  to  the  extent  of  the  amount 
of  duties  involved  in  them  ?  and,  if  so,  that  amount  is  part  of  the 
value  of  the  property  as  concerns  the  owner  of  it. 

On  the  merits  it  was  contended,  that  in  a  proceeding  of  forfeiture 
like  this,  the  rules  of  evidence  applying  to  penal  or  criminal  proceed- 
ings are  to  be  observed ;  and  that  accordingly,  fraudulent  intention 
must  be  proved.  Unexplained  discrepancy  between  the  entry  and 
the  package  may  testify  the  sinister  purpose  ;  but  still  the  court  must 
be  satisfied  of  that  purpose  having  existed  before  it  will  condemn  in 
a  case  of  this  description.  9  Wheat.  430 ;  3  Wheat.  232 ;  6  Wheat. 
120;  2  Mason,  48;  12  Wheat.  480;  1  Paine,  129,  499. 

Whether  adjudged  hroivn  ox  white ^  there  is  no  ground  for  forfeiture 

of  the  sugars,  (he  testimony  exhibiting  justification  for  a  belief  that 

the  sugars  should,  or  might  be,  determined  brown,  and  the  court's 

opinion  to  the  contrary  only  settling  a  doubt,  and  at  most  establishing 
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an  error  of  judgment  and  not  a  wilful  deception :  no  presumptton 
of  fraudulent  representation  necessarily  arises  from  showing  a  speci- 
fication of  an  entry  to  be  incorrect  in  regard  to  the  commercial  char- 
acter or  designation  of  an  article,  when  that  incident  of  the  article  is 
speculative,  or  may  be  variously  interpreted ;  or  when,  at  all  events, 
as  in  this  case,  it  is  variously  defined  by  the  opinions  and  experience 
of  commercial  witnesses. 

Mr.  Taney,  attorney-general,  contended  that  the  opinion  of  the 
district  judge  of  Louisiana,  in  condemning  the  sugars,  and  refusing 
the  appeal,  was  correct 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  court 

This  case  is  brought  before  the  court,  by  an  application  for  a  man- 
damus to  be  directed  to  the  judge  of  the  court  of  the  United  States 
for  the  district  of  Louisiana,  requiring  him  to  allow  an  appeal  from 
the  judgment  of  that  court 

*In  their  petition  the  claimants  state,  that  the  eighty-four  r#^g 
boxes  of  sugar  were  consigned  to  them  at  New  Orleans,  and  L 
that  on  their  arrival,  they  were  libelled  by  the  United  States  for  an 
alleged  breach  of  the  revenue  laws ;  that  the  sugars  were  valued  by 
the  two  custom-house  appraisers  at  two  thousand  six  hundred  and 
two  dollars  fifty-one  cents;  that  they  were  afterwards  condemned 
and  sold  by  the  marshal  at  public  sale,  for  two  thousand  three  hun- 
dred and  thirty-eight  dollars  forty-eight  cents,  leaving  two  thousand 
one  hundred  and  fifiy  dollars  six  cents,  after  deducting  the  costs  and 
charges  of  the  sale. 

From  the  judgment  of  condemnation  ^e  claimants  prayed  an 
appeal  to  the  supreme  court;  which  was  refused,  on  the  ground  that 
the  value  of  the  sugars,  exclusive  of  duties,  is  less  than  two  thousand 
dollars. 

By  consent  of  parties,  if  the  claimants  shall,  in  the  judgment  of 
this  court,  be  entitled  to  an  appeal,  the  merits  of  the  case  shall  be 
considered  as  regularly  before  the  court,  for  a  final  decision. 

Whether  the  claimants  were  entitled  to  an  appeal,  is  the  first  point 
to  be  considered. 

The  decision  of  this  question  depends  on  the  amount  in  con- 
troversy. If  it  be  less  than  two  thousand  dollars,  the  judgment  of 
the  district  court  was  final,  and  cannot  be  revised  by  an  appeal. 

The  judgment  of  condemnation  was  entered  on  the  9ih  of  April, 
1831,  and  on  the  28th  of  the  same  month,  under  the  order  of  the 
court,  the  marshal  sold  the  property. 

On  the  19th  of  April  an  appeal  was  prayed,  and  an  order  was 
made,  that  the  district  attorney  should  show  cause  on  the  23d  of  the 
same  month,  why  an  appeal  should  not  be  granted. 

In  his  opinion  against  the  right  of  the  claimanta  to  an  api)eal,  the 
district  judge  says,  that  "  the  supreme  court  has  lately,  in  the  case  of 
Gordon  v.  Ogden,  decided,  that  the  defendant  cannot  support  an 
appeal,  from  a  judgment  obtained  against  him  in  the  court  below  for 
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a  less  sum  than  two  thousand  dollars,  because  that  judgment  is  the 
only  matter  in  dispute,"  ''  In  this  case,"  the  judge  says,  ^<  the 
thing  demanded  on  one  side  was  the  forfeiture  of  a  specific  quantity 
*4601  ^^  ^US^>  ^^  ^^^  ^b^  ^^^^^  ^^  restoration  of  the  same  article, 
'  -I  the  value  of  which  did  not  amount  to  two  thousand  dollars." 
''  There  was  no  demand  of  duties,  nor  could  such  demand  have 
been  taken  into  consideration  in  the  case  then  before  the  court. 
There  was  no  contest  about  the  duties." 

It  will  be  observed  that  at  the  time  the  judgment  of  condemnation 
was  entered,  and  also  when  the  appeal  was  prayed,  the  sugars  re- 
mained in  the  hands  of  the  proper  officer.  Suppose  the  judgment 
had  been  given  for  the  restoration  of  the  property,  in  what  form 
should  it  have  been  entered  ?  Could  any  part  of  the  property  have 
been  detained  for  the  payment  of  the  duties  ?  The  duties  were  not 
then  due,  and  could  the  court  have  directed  them  to  be  paid,  by  the 
sale  of  a  part  of  the  property  ? 

A  judgment  in  favour  of  the  complainants  in  the  district  court 
should  have  directed  the  property  to  be  restored  to  them,  on  the  pay- 
ment of  the  duties  or  securing  them  to  be  paid,  according  to  law. 
This  would  have  dven  to  the  claimants  the  whole  amount  of  their 
property,  as  though  no  seizure  of  it  bad  been  made.  Under  the  law, 
they  were  entitled  to  a  credit  for  the  payment  of  the  duties,  on  the 
condition  of  giving  bond  and  security. 

Does  it  not  thus  appear,  that  the  whole  of  the  property  was  the 
amount  in  dispute,  and  would  have  gone  into  the  possession  of  the 
claimants  had  the  judgment  of  the  court  been  in  their  favour?  How 
then  could  it  be  said  in  the  court  below,  that  the  duties  must  be 
deducted  from  the  value  of  the  sugars,  as  forming  no  part  of  the 
controversy ;  and  that  b^  such  deduction  the  v^ue  of  the  property 
w*as  reduced  below  the  amount  which  entitles  the  claimants  to  an 
appeal  ? 

If  the  claimants  bad  given  bond  for  the  payment  of  the  duties,  and 
a  judgment  of  restoration  had  been  entered  by  the  court,  before  any 
part  of  the  duties  became  payable,  should  the  court  have  directed 
them  to  be  paid?  Such  an  order,  under  such  circumstances,  would 
be  oppressive  and  unjust. 

The  duties  having  been  secured  to  the  government,  as  the  law 
requires,  no  wrongful  act  on  the  part  of  the  officers  of  the  govern- 
ment, could  lessen  the  term  of  credit  fixed  by  the  law  and  stated  in 
*4611  ^^^  boii<^*  ^nd  if  no  bond  had  been  given,  ^because  of  the 
^  seizure  of  the  property  or  its  restoration,  the  claimants  would 
have  been  at  least  entided  to  credit  for  the  unexpired  term  allowed 
by  law  for  the  payment  of  the  duties,  on  their  giving  the  requisite 
bond  and  security. 

The  case  must  stand  before  this  court  on  the  appeal,  as  it  stood 
before  the  district  court,  at  the  time  the  appeal  was  prayed.  No  sub- 
sequent action  of  the  court  in  the  sale  of  the  property  can  aflfect  the 
question.  Before  this  court,  therefore,  the  case  must  stand,  on  the 
judgment  of  condemnation;  and  this,  before  the  duties  were  paya- 
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ble  by  law.  Was  not  the  entire  property,  and,  consequently,  its  full 
value,  in  dispute  between  the  parties  at  the  time  judgment  was  en- 
tered ? 

On  the  one  side  a  condemnation  of  the  property  is  claimed,  on 
the  ground  that  the  revenue  law  has  been  violated ;  and  on  the  other 
a  restoration  of  the  property  is  demanded.  In  this  view,  this  court 
think  the  right  of  appeal  from  the  judgment  of  the  district  court, 
was  clear,  as  the  value  of  the  property  in  controversy  exceeded  two 
thousand  dollars. 

The  next  inquiiy  is,  whether  the  sugars  were  entered  for  the  pay- 
ment of  duties,  under  a  false  denomination,  with  a  view  to  defraud 
the  revenue. 

The  sugars  were  entered  as  brown^  on  which  a  duty  of  three  cents 
per  pound  is  paid ;  and  the  libellants  contend,  that  they  should  have 
been  entered  as  white,  on  which  a  duty  of  four  cents  per  pound  is 
paid.  The  quality  of  the  sugars  can  only  be  ascertained  by  a  re- 
ference to  the  proof  in  the  case. 

The  witnesses  differ  in  their  opinion  as  to  the  qujality  of  these  su- 
gars. Bertrand  and  Smelser,  two  of  the  custom-house  officers,  say 
die  sugars  were  white ;  and  their  testimony  is  corroborated  by  five 
other  witnesses.  But  a  still  greater  number  of  witnesses,  embracing 
the  largest  importers  of  sugars  at  New  Orleans,  are  of  the  opinion 
that  the  sugars  were  properlv  denominated  brown,  by  the  importers. 
Some  of  the  boxes  appeared  to  be  whiter  than  others,  but  by  far  the 
greater  number,  as  it  would  seem  from  a  majority  of  the  witnesses, 
were  brown. 

J.  W.  Zacharie  says,  that  he  is  engaged  in  the  importation  of  Ha- 
vana sugars,  and  that  had  he  been  ordered  to  purchase  white  sugar, 
be  would  not  have  purchased  the  sugars  in  question.  That  if  he  nad 
entered  these  sugars  as  brown,  foi  the  ^payment  of  duties,  he  rmAM 
would  not  have  considered  himself  as  practising  a  fraud  on  ^ 
the  government 

A.  Fiske  states,  that  he  knew  sugar  of  superior  quality  imported 
B8  brown  sugar,  and  that  it  is  very  difficult  beforehand  for  an  im- 
porter to  know  how  his  sugar  will  be  classed.  He  says,  when  the 
qualities  of  superior  brown  and  inferior  white  approximate,  a  very 
fair  difference  of  opinion  may  exist  as  to  the  quality. 

Mr.  Grant  states,  that  he  has  had  great  experience  in  white  Ha- 
vana sugar,  and  after  examining  the  samples  of  the  sugars  shown 
him,  says  that  a  majority  of  them  are  brown,  though  there  may  be  a 
few  boxes  of  white.  He  would  not  purchase  them  as  white,  on  an 
order  for  sugar  of  that  quality. 

A.  R.  Taylor  and  Joseph  Cockayne  state,  substantially,  the  same 
facts  as  Mr.  Grant. 

Mr.  Suarez  says,  that  a  portion  of  the  sugar  shown  him  has  been 
white,  but  being  very  old,  it  has  become  worse  than  brown,  and 
that  he  would  not  purchase  it  as  white  sugar.  He  considers  the  en- 
tire lot  brown. 

J.  H.  Shepherd  states,  substantially,  the  same  facts.    It  appears 
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that  the  planters  in  Havana  mark  their  white  sugars  with  the  letter 
B,  and  tnat  the  mark  for  brown  is  Q;  and  it  appears  from  the  testi- 
mony of  Bertrand,  one  of  the  custom-house  ofiScers,  that  he  sus- 
pected a  fraud  was  designed  by  the  importers,  as  he  discovered  the 
marks  on  the  boxes  had  been  changed  from  B  to  Q.  Two  of  the 
boxes  had  the  letter  B  still  on  them. 

Whether  these  changes  were  made  by  the  planter  or  the  importer 
does  not  appear ;  but  Fiske  and  other  witnesses  state  that,  the  marks 
which  are  placed  on  sugars  in  Havana,  depend  very  much  on  the 
fancy  of  the  planters,  and  that  they  are  sometimes  marked  B,  with 
the  view  of  selling  them  higher. 

There  does  not  appear  to  be  any  thing  in  these  marks  which 
shows  that  a  fraud  was  contemplated  by  the  importers.  Any  such  in- 
ference is  rebutted  by  manv  respectable  witnesses  in  the  case,  who 
state  that  the  sugars  are  of  the  quality  denominated  in  the  entry. 

The  statute  under  which  these  sugars  were  seized  and  condemned 
*i631  is  a  highly  penal  law,  and  should,  in  conformity  with  *the 
•'  rule  on  the  subject,  be  construed  strictly.  If,  either  through 
accident  or  mistake,  the  sugars  were  entered  by  a  different  denomina- 
tion from  what  their  quality  required,  a  forfeiture  is  not  incurred. 

Under  all  the  circumstances  of  this  case,  the  court  think,  that  the 
evidence  not  only  fails  to  convict  the  claimants  of  fraud,  in  the 
entry  of  these  sugars,  by  a  false  denomination,  but  they  think  that 
the  weight  of  testimony  is  in  favour  of  the  quality  of  the  sugars,  as 
stated  in  the  entry.  They  therefore  reverse  the  decree  of  the  district 
court,  and  direct  said  court  to  enter  a  decree,  that  the  proceeds  of 
these  sugars  be  restored  to  the  complainants,  if  the  duties  shall  have 
been  paid ;  and  if  they  shall  not  nave  been  paid,  as  they  are  now 
due,  that  the  restoration  be  of  the  balance  of  the  proceeds,  ailer  de- 
ducting the  duties. 

The  court  think  there  was  probable  cause  of  seizure,  and  they 
direct  the  fact  to  be  certified. 

On  consideration  of  the  motion  of  the  claimants,  and  of  the  argu- 
ments of  counsel,  as  well  for  the  United  States  as  for  the  claimants, 
thereupon  had,  it  is  now  here  considered,  ordered,  adjudged,  and 
decreed  by  this  court,  that  a  writ  of  mandamus,  as  prayed  for,  be, 
and  the  same  is  hereby  awarded,  directed  to  the  judge  of  the  district 
court  of  the  United  States,  for  the  eastern  distnct  of  Louisiana,  or- 
dering him  to  grant  an  appeal  in  the  premises. 
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•William  Tyrell's  Heirs,  plaintiffs  in  error,  v.  Andrew 
rountbee  and  others. 

Ejectment.  On  the  12th  of  February.  1807,  an  attachment  was  regularly  issued 
by  the  court  of  Williamson  county,  Tennessee,  and  was,  on  the  13th  of  the  same 
month,  levied  on  a  tract  of  land,  the  property  of  the  defendant  in  the  suit. 
Judgment  by  default  was  entered  on  the  15th  of  October,  1807 ;  the  property 
was  on  motion  condemned,  and  a  writ  of  venditioni  exponas  issued  on  the  24th, 
which  came  into  the  hands  of  the  sheriff  on  the  28th  of  October^  who  sold  the 
property  under  it,  on  the  2d  of  January,  1808.  The  county  of  Williamson  was 
divided  on  the  16th  of  November,  1807,  and  that  part  of  the  land  for  which  this 
ejectment  was  brought,  lay  in  the  new  county  called  Maury.  Held,  that  the 
process  of  execution  for  the  sale  of  the  land,  under  which  it  was  sold  by  the 
sheriff,  was  a  direction  to  the  sheriff  to  sell  the  specific  property,  which  was 
already  in  his  possession,  by  virtue  of  the  attachment,  and  was  already  con- 
demned by  the  competent  tribunal.  The  subsequent  division  of  the  county 
could  not  divest  his  vested  interest,  or  deprive  the  ofdcer  of  the  power  to  finish 
a  process  which  was  already  begun. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  disUici 
of  West  Tennessee. 

An  ejectment  was  brought  by  (he  plaintiffs  in  error  to  September 
term,  1830,  in  the  circuit  court  of  West  Tennessee,  for  the  recovery 
of  a  tract  of  land,  which,  in  the  lifetime  of  the  ancestor  of  the  plain- 
tiffs, had  been  taken  in  execution,  and  sold  by  the  sheriff,  to  satisfy 
a  debt  for  which  judgment  had  been  obtained  in  Williamson  county, 
in  the  state  of  Tennessee.  The  suit  was  commenced  by  attach- 
ment, and  the  land  for  which  this  ejectment  was  instituted,  was  at- 
tached on  the  13th  of  February,  1807,  the  sheriff  having  made  the 
following  return  to  the  writ  of  attachment  '^  Came  to  hand  the 
13th  of  February,  1807,  about  nine  o'clock,  and  levied  immediately 
on  an  undivided  half  of  three  thousand  eight  hundred  and  forty 
acres  of  land,  on  both  sides  of  Sugar  creek,"  &c.,  being  William 
Tyrell's  right  and  interest  therein. 

On  the  15th  of  October,  1807,  the  plaintiff  obtained  judgment  for 
his  debt,  and,  on  motion,  the  property  attached  was  condemned,  and 
a  writ  of  venditioni  exponas  was  ordered  on  *the  same  day.  r^Aas 
The  writ  was  issued  on  the  24th  of  October,  1807,  and  the  ^ 
property  was  sold  on  the  2d  of  January,  1808.  The  defendants  in 
error  derived  their  title  under  this  sale.  On  the  trial  of  the  ejectment 
in  the  circuit  court,  evidence  was  given  which  proved,  that,  at  the 
time  the  attachment  was  laid  on  the  land,  it  was  situated  in  Wil- 
liamson county ;  and  that  on  the  16th  of  November,  1807,  the  legis- 
lature of  Tennessee  passed  an  act  dividing  the  county  of  Williamson, 
and  erecting  part  of  the  same  into  a  separate  county,  denominated 
Maury  county  ;  and  that  a  portion  of  the  land  in  controversy  was 
situated  in  Maury  county,  when  the  same  was  sold  by  the  sheriff  of 
the  county  of  Williamson. 

The  counsel  for  the  plaintiffs  requested  the  court  to  charge,  that, 
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whether  the  said  judgment  of  the  court  of  pleas  and  quarter  sessions 
of  Williamson  county  was  void  or  not,  the  sale  under  it  was  void 
as  to  that  part  of  the  land  which  was  situated  in  the  county  of 
Maury  at  the  time  of  the  sale ;  and  that  the  sale  and  conveyance  of 
the  sheriff  of  the  county  of  Williamson  did  not  transfer  that  portion 
of  the  land. 

The  charge  of  the  court  was,  that  neither  the  judgment  nor  the 
proceedings  in  Williamson  county  were  void,  for  any  thing  appear- 
ing or  not  appearing  on  the  face  of  said  judgment  and  the  record 
thereof. 

The  coiirt  also  charged  the  jury,  that,  if  a  portion  of  the  land  in 
controversy  was  situated  in  the  county  of  Maury  at  the  time  of  the 
sale  thereof  by  the  sheriff  of  Williamson,  under  the  judgment  of 
Molloy's  executors,  yet  that  such  sale  was  good,  and  vested  the  tide 
in  the  purchasers,  as  the  land  was  all  situated  in  Williamson  at  the 
time  of  the  levy,  where  public  notice  of  the  sale  was  given,  until 
within  a  few  days  of  the  sale,  and  that  the  sale  was  good  by  relation 
to  the  levy. 

The  counsel  for  the  plaintiffs  excepted  to  the  charges  of  the  court 
thus  given,  and  a  bill  of  exceptions  was  sealed  by  the  court.  Judg- 
ment having  been  rendered  for  the  defendants,  the  plaintiffs  prose- 
cuted this  writ  of  erron 

The  case  was  argued  by  Mr.  Coxe,  for  the  plaintiffs  in  error;  and 
by  Mr.  Bell,  for  the  defendants. 

*4661  *^^'  ^^^®'  ^^^  ^^  plaintiffs,  contended,  that  after  the  di- 
^  vision  of  the  county,  by  the  act  of  the  legislature  of  Ten- 
nessee, in  which  act  there  was  no  saving  clause  as  to  the  matter 
before  the  court,  all  the  right  of  the  sheriff  of  Williamson  county  to 
sell  that  part  of  the  land  which  fell  within  the  county  of  Mauiy, 
terminated. 
The  sheriff  does  not  take  possession  of  the  land  against  which  the 

Erocess  of  execution  issues,  and  under  a  writ  of  venditioni  exponas 
e  sells  no  more  than  the  right  and  interest  of  the  defendant  in  the 
sgime.  He  cannot  deliver  possession  of  the  property  he  sells  to  the 
purchaser. 

This  shows  that  the  sheriff  has  but  a  naked  power  to  sell  the  lien 
of  the  plaintiff,  which  he  has  acquired  by  his  judgment;  and  that  it 
is  co-extensive,  and  no  more,  with  the  limits  of  the  county  in  which 
he  can  exercise  the  authority  of  a  sheriff.  As  soon  as  any  part  of 
the  property  of  the  defendant  is  by  law  separated  from  the  county 
of  which  he  is  the  sheriff,  all  his  authority  to  dispose  of  the  rights 
over  it  acquired  by  the  plaintiff  in  the  judgment,  are  at  an  end. 

By  the  laws  of  Tennessee  of  1794,  a  judgment  is  a  lien  on  all  the 
lands  of  the  defendant  in  the  state,  and  execution  may  issue  from 
the  court  in  which  the  judgment  is  obtained,  to  the  sheriff  of  the 
particular  county  in  which  the  land  of  the  defendant  may  be  situ- 
ated. As  therefore  the  lien  of  the  plaintiff  in  the  suit  under  which 
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the  land  in  controversy  in  this  case  was  sold  was  not  affected  by  the 
division  of  the  county,  the  plaintiff  might  have  had  process  of  exe- 
cution to  the  sheriff  of  Maury  county,  and  have  thus  sold  the  land 
of  the  defendant.  Instead  of  this,  he  employed  the  original  execu- 
tion.    Cited,  Bacon's  Abr.  Execution. 

Mr.  Bell,  for  the  defendants  in  error,  argued,  that  by  the  attach- 
ment the  sheriff  of  Williamson  county  became  fully  invested  with 
such  a  possession  and  control  over  the  land  attached  as  authorized 
him  when  judgment  should  be  obtained,  and  process  of  execution 
issued,  to  dispose  of  it.  The  attachment  issued  on  the  13th  of  Fe- 
bruary, 1807,  and  before  the  act  dividing  the  county  was  passed, 
every  thing  to  complete  and  ^secure  the  rights  of  the  plaintiff  r^Aar 
over  the  land  attached,  and  to  empower  the  sheriff  to  dispose  *- 
of  it,  was  done. 

As  the  sheriff  does  not  deliver  possession  of  the  land  he  sells  under 
an  execution,  his  powers  under  the  process  were  not  affected  by  the 
act  dividing  the  county.  After  the  sale,  the  rights  of  the  purchaser 
could  be  enforced  in  an  ejectment,  and  did  not  require  any  further 
act  of  the  sheriff  to  complete  them.  The  sheriff  is  not  by  the  law 
of  Tennessee  required  to  go  to  the  land  be  takes  in  execution ;  and 
he  sells  it  at  such  place  as  he  may  think  proper. 

The  rights  of  the  plaintiff  under  the  attaobment,  the  judgment 
and  the  execution,  were  fully  vested  and  secured  before  the  act  for 
the  division  of  the  county  was  passed ;  and  diose  rights  could  not  be 
affected  by  the  same.  He  could  not  be  interrupted  or  delayed  in  the 
use  and  enjoyment  of  those  rights ;  nor  could  they  be  postponed. 
To  decide  that  he  must  have  resorted  to  new  proceedings,  would  be 
to  say  that  he  could  be  deprived  of  the  rights  thus  obtained,  by  a  law 
passed  after  they  had  been  acquired  and  comfdeted.  Such  a  law 
would  impair  rights  protected  by  the  constitution  of  the  United 
States,  and  that  of  the  state  of  Tennessee. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court 

In  this  case  the  plaintiffs  in  enor  contend  that  the  circuit  court 
misdirected  the  juiy ;  in  consequence  of  which,  the  verdict  ought  to 
be  set  aside,  the  judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

They  had  brought  an  ejectment  for  a  tract  of  land,  the  title  to 
which  was  shown  to  have  been  in  their  ancestor;  but  which  the  de- 
fendants claimed  under  a  conveyance  thereof  made  by  the  sheriff  of 
Williamson  county,  in  West  Tennessee,  in  pursuance  of  a  sale  made 
by  him  under  a  writ  of  venditioni  exponas,  issued  on  a  judgment 
rendered  in  a  suit  commenced  by  attachment 

On  the  12th  day  of  February,  1807,  the  attachment  was  regularly 
issued,  and  was  levied  on  the  13th  of  the  same  month  on  the 
land  in  controversy.  The  defendants  in  the  attachment  did  not  ap- 
pear, or  replevy  tlie  property,  but  made  ^default;  on  which  r#jco 
ju'igment  was  rendered  on  the  18th  of  October.  1807.    On  I- 
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motion,  the  property  attached  was  condemned,  and  a  writ  of  ven- 
ditioni  exponas  awarded,  which  issued  on  the  24th,  and  came  to  the 
hands  of  the  officer  on  the  28th  of  October,  1807,  who  sold  on  the 
2dof  January,  1808. 

The  plaintiffs  proved  that  the  county  of  Williamson  was  divided 
on  the  16th  of  November,  1807,  and  that  part  of  the  land  for  which 
t^e  ejectment  was  brought  lay  in  the  new  county  called  Maury.  He 
therefore  moved  the  court  to  instruct  the  jury  that  the  sale  was  void 
as  to  that  part  of  the  land  which  was  situated  in  the  county  of  Maury, 
at  the  time  of  the  sale ;  and  that  the  conveyance  of  the  sheriff  did 
not  transfer  that  portion  of  it 

The  court  instructed  the  jury  that  the  sale  was  good  by  relation  to 
the  levy.  To  this  instruction  a  bill  of  exceptions  was  taken,  and 
the  cause  is  brought  up  by  writ  of  error. 

The  counsel  for  the  plaintiffs  in  error  has  argued  the  cause  as  if 
the  process  under  which  the  sale  was  made  had  been  the  usual  exe- 
cution awarded  on  a  judgment  rendered  against  a  person  btought  into 
court  by  regular  process.  Without  inquiring  whether  his  objections  to 
the  charge  would  have  been  well  founded,  had  that  been  the  character 
of  the  case,  it  is  sufficient  to  observe  that,  in  the  actual  cause,  the 
land  itself  was  attached.  Not  having  been  released,  it  remained  in 
the  custody  of  the  officer  subject  to  the  judgment  of  the  court  An 
interest  was  vested  in  him  for  the  purposes  of  that  judgment  The 
judgment  did  not  create  a  general  lien  on  it,  but  was  a  specific  ap- 
propriation of  the  property  itself  to  the  satisfaction  of  that  particular 
mdgment  The  process  which  issued  did  not  direct  the  office  to 
levy  it  on  the  property  of  the  defendants,  but  to  sell  that  specific  pro- 
perty which  was  already  in  his  possession  by  virtue  of  the  attachment 
and  was  already  condemned  by  the  judgment  of  the  competent  tri- 
bunal. The  subsequent  division  of  the  county  could  not  divest  this 
vested  interest,  or  deprive  the  officer  of  the  power  to  finish  a  process 
which  was  rightly  begun. 

There  is  no  enor  in  the  charge,  and  the  judgment  is  affirmed  with 
costs. 
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*The  Lessee  of  Edward  Livingston  and  others  v.  John 
Moore  and  others. 

The  titles  to  lands  under  the  acts  of  the  legislature  of  the  state  of  Pennsylvania. 

providing  for  the  sale  of  the  landed  estate  of  John  Nicholson,  in  satisfaction  of 

the  liens  the  state  held  on  those  lands,  and  the  proceedings  under  the  same,  are 

valid. 
These  acts,  and  the  proceedings  under  them,  do  not  contravene  the  provisions  of 

the  constitution  of  the  United  States,  in  any  manner  whatsoever. 
The  words  used  in  the  constitution  of  rennsylvania  in  declaring  the  extent  of  the 

powers  of  its  legislature,  are  sufficiently  comprehensive  to  embrace  the  powers 

exercised  over  the  estate  of  John  Nicholson. 

IN  enor  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 

In  the  circuit  court,  the  plaintiffs  in  error  instituted  an  ejectment 
for  a  tract  of  land  in  the  county  of  Franklin  in  the  state  of  Penn- 
sylvania. They  showed  title  to  the  land  as  the  heirs  of  John  Ni- 
cholson, who  was  seised  of  the  same  at  the  time  of  his  death,  under 
a  warrant,  survey,  and  return  of  survey,  and  payment  of  the  purchase 
money  to  the  state. 

The  title  of  the  defendants  was  regularly  derived  from  a  sale  of 
the  lands  of  John  Nicholson,  made  under  authority  of  the  state  of 
Pennsylvania,  towards  satisfying  the  lien  claimed  by  the  state  for  the 
debts  due  by  John  Nicholson,  arising  from  his  defalcation  as  the 
comptroller-general  of  the  state. 

The  constitutionality  and  validity  of  that  lien  were  denied  by  the 
plaintiffs. 

On  the  13th  of  April,  1782,  John  Nicholson  was,  by  an  act  of 
the  legislature  of  Pennsylvania,  appointed  comptroUer-genersd  of  the 
state,  and  was  entrusted  with  large  powers  for  the  collection  of  the 
debts  due  to  the  state,  the  settlement  of  public  accounts,  and  the 
management  of  the  funds  of  the  state. 

Mr.  Nicholson  acted  as  comptroller  for  twelve  years,  during  which 
time  he  was  impeached,  tried  and  acquitted.  He  afterwards,  on  the 
19th  of  April,  1794,  resigned  the  office. 

By  accounts  stated,  on  the  19th  of  November,  1796,  laige  r^A^Q 
^balances  were  found  to  be  due  by  Mr.  Nicholson  to  the  state  ^ 
of  Pennsylvania.  On  an  account.  No.  1,  headed  "Dr.,  John  Ni- 
cholson, account  in  continental  certificates  with  the  state  of  Penn- 
sylvania, Cr.,''  the  balance  was  fifly-one  thousand  two  hundred  and 
nine  dollars  and  twenty-two  cents ;  and  on  another  account.  No.  2, 
headed  "  Dr.,  John  Nicholson,  account,  three  per  cent  stock  in  ac- 
count with  the  state  of  Pennsylvania,  Cr.,"  the  balance  was  stated 
to  be  sixty  three  thousand  seven  hundred  and  thirty-one  dollars  and 
six  cents. 

The  original  accounts  were  given  in  evidence  on  the  trial  in  the 
circuit  court,  and  also  counterparts  of  them  signed  by  the  respective 
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ofBcere,  upon  which  were  endoreements,  one  in  the  handwriting  of 
Mr.  Nicholson,  the  other  in  that  of  his  counsel  in  a  suit  instituted 
against  him  for  the  recovery  of  the  debts  due  to  the  state. 

A  suit  was  commeDced  in  the  supreme  court  of  Pennsylvania,  by 
the  state  against  John  Nicholson  to  September  term,  1793,  for  the 
loss  sustained  by  the  state  on  certain  certificates,  which  it  was  alleged 
he  had  improperly  subscribed ;  and  a  verdict  was  obtained  against 
him  on  the  18th  of  December,  1795,  for  four  thousand  two  hundred 
and  eight  pounds  eight  shillings  and  ten  pence.  No  execution  was 
ever  issued  on  this  judgment 

To  September  term,  1795,  another  suit  was  instituted  by  the  state 
of  Pennsylvania  against  John  Nicholson,  being  an  action  of  trover 
for  certain  continental  certificates  and  funded  stock  of  the  United 
States.  Judgment  was  entered  in  this  suit  on  the  20lh  of  March, 
1797,  on  the  following  agreement,  signed  by  the  attorney-general  of 
the  state,  and  by  the  counsel  for  the  defendant 

^^  2l8t  of  March,  1797,  by  agreement  filed,  the  judgment  is  for  the 
sum  of  one  hundred  and  ten  thousand  three  hundred  and  ninety 
dollars  and  dghty-nine  cents,  rating  the  stock  as  follows :  six  per 
cent  at  sixteen  shillings  and  ninepence  in  the  pound;  three  per 
cent  at  ten  shillings ;  militia  certificates  at  fifty  per  cent;  and  that, 
in  the  set-off,  the  stock  be  allowed  at  the  sa^me  rate ;  the  defendant 
to  be  allowed  three  months  to  point  out  any  errors  to  the  satis- 
faction of  the  comptroller  and  register-general,  such  errors  to  be  de» 
*4711  ^"^^  ^^^^  ^®  ^^  ^^^  which  ^judgment  shall  be  entered. 
^  Certificates  and  receipts  to  be  credited  also,  with  the  chaiges 
of  the  funded  debt  Errors  against  the  commonwealth,  if  any,  cdso 
to  be  corrected.  The  sum  for  which  judgment  is  now  entered,  to  be 
altered  by  the  subsequent  calculation  of  the  comptroller-general 
alone.  Supreme  court,  costs  taxed  at  thirty-five  dollars  and  thirty-five 
cents. 

Executions  were  issued  on  the  judgment  in  the  year  1798,  and 
afterwards  in  1803,  to  many  counties  in  the  state,  and  proceedings 
to  condemn  the  lands  of  the  defendant  took  place.  Between  the  8di 
of  March,  1796,  when  the  first  settlement  of  the  accounts  of  John 
Nichdson  was  made,  and  the  21st  of  March,  1797,  when  the  state 
judgment  was  entered,  many  judgments  were  obtained  by  the  pri- 
vate creditors  of  Mr.  Nicholson,  which  remain  unsatisfied  on  the  re- 
cords. On  some  of  these  judgments  executions  were  issued  and 
levies  made  on  the  real  estate  of  the  (lefendant,  prior  to  the  execu- 
tions levied  by  the  state  on  the  same  lands.  Mr.  Nicholson  was  ar^ 
rested  under  executions  by  private  creditors,  and  died  in  prison  in 
December,  1800.  His  heirs  were  then  minors,  and  they  aU  left  the 
state  prior  to  1804. 

The  legislature  of  Pennsylvania  pasKd,  at  different  periods,  laws 
for  the  seulement  of  accounts,  and  the  collection  of  debts  due  to  the 
state. 

By  an  act  passed  on  the  18th  of  February,  1786,  it  was  pro- 
vided, ''  that  the  setdement  of  any  public  account  by  the  comp- 
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troller,  and  confirmation  thereof  by  the  supreme  executive  council, 
whereby  any  balance  or  sum  of  money  shall  be  found  due  from  any 
person  to  the  commonwealth,  shall  be  deemed  and  adjudged  to  be  a 
lien  on  all  the  real  estate  of  such  person  throughout  this  state,  in  the 
same  manner  as  if  judgment  had  been  given  in  favour  of  the  com- 
monwealth, against  such  person  for  such  debt  in  the  supreme  court ; 
and  if,  after  an  appeal  from  the  said  settlement  of  accounts  by,  or 
award  of,  the  said  comptroller-general,  and  confirmation  thereof  by 
the  supreme  ^ecutive  council,  the  said  settlement  shall  be  confirmed, 
the  said  supreme  court  shall  award  interest  thereon,  from  the  date 
of  the  confirmation  of  the  said  settlement  of  account  by  the  supreme 
executive  council,  and  costs,  to  be  paid  by  the  ^appdleee,"  r^Ajo 
By  the  sixth  section  of  this  act,  if  the  governor  is  dissatisfied  ^ 
with  a  settlement,  or  of  opinion  that  a  legal  discussion  will  t«nd  to 
the  furtherance  of  justice,  he  may  direct  a  suit,  which  shall  be  pro- 
ceeded in  as  in  other  civil  actions.  By  an  act  passed  1st  of  April, 
1790,  the  ofiice  of  register-general  having  been  created,  all  accounts 
are  first  to  be  settled  by  him,  and  afterwards  examined  by  the  comp- 
troller-general, and  then  transmitted  to  the  executive  council  for  its 
approbation.  And  by  the  fifth  section,  all  settlements,  under  this 
act,  shall  have  the  same  force  and  effect,  and  be  subject  to  the  same 
appeal  as  those  made  formerly  by  the  comptn>ller*general.  After  the 
passage  of  these  acts,  the  constitution  of  the  state  was  changed,  and 
the  executive  power  was  vested  in  a  goverikor  instead  of  the  executive 
council.  On  the  14th  of  January,  1791,  an  act  was  passed  by 
which  all  duties  directed  to  be  done  by  the  president  and  executive 
council,  shall  be  done  by  the  governor.  This  act  was  Umited  to  the 
end  of  the  session. 

On  the  13th  April,  1791,  the  act  of  1st  April,  1790,  was  continued 
to  the  end  of  the  then  session ;  but  with  a  proviso  that  in  all  cases 
when  accounts  examined  and  settled  by  the  comptroller  and  register, 
or  either  of  them,  have  heretofore  been  referred  to  the  executive  au- 
thority, to  be  by  it  approved  and  allowed,  or  rejected,  the  same  shall 
only  in  future  be  referred  to  the  governor,  when  the  comptroller  and 
register  shall  differ  in  opinion ;  but  in  all  cases  where  they  agree, 
only  the  balances  due  on  each  account  shall  be  certified  by  Uie  said 
comptroller  and  register  to  the  governor,  who  shall  thereupon  proceed 
in  like  manner,  as  if  the  said  accounts  had  been  referred  to  him  ac- 
cording to  the  former  laws  on  the  subject;  and  provided  always, 
that  in  all  cases  when  the  party  or  parties  shall  not  be  satisfied  with 
the  settlement  of  the  accounts  by  the  comptroller  and  register,  or 
when  there  shall  be  reason  to  suppose  that  justice  has  not  been  done 
to  the  commonwealth,  the  governor  may,  and  shall,  in  like  manner, 
and  upon  the  same  conditions  as  heretofore,  allow  appeals,  or  cause 
suits  to  be  instituted,  as  the  case  may  require.  By  the  act  of  28 
March,  1792,  this  law  was  continued  until  the  end  of  the  next 
session. 

By  two  otiier  acts,  it  is  continued  to  the  end  of  the  sessioQ  of 
1793, 1794. 
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•4731  ^^^  ^^  ^^  passed  22d  April,  1794,  reciting,  that  under 
^  the  old  constitution,  acts  were  passed  vesting  powers  in  the 
executive  council  or  president,  and  that  it  was  expedient  such  powers 
should  be  vested  in  the  governor,  which  enacts,  '*  that  in  all  cases 
where,  by  the  laws  of  the  commonwealth,  the  supreme  executive 
council,  or  the  president  or  vice-president  thereof,  is  mentioned  as 
having  power  and  authority  to  carry  the  same  into  effect,  the  governor 
for  the  time  being  shall  be  deemed  and  taken  to  be  in  the  place  and 
stead  of  the  same  supreme  executive  council,  or  the  president  or  the 
vice-president  thereof,  and  shall  have  and  exercise  ail  the  powers  in 
them,  or  any  or  either  of  them  vested,  unless  such  powers  have  been, 
and  are  by  law  vested  in  some  other  officer  or  officers,  person  or 
persons,  or  shall  be  inconsistent  with  the  provisions  contained  in  the 
existing  constitution  of  the  commonwealth." 

By  this  act  all  accounts  are  in  the  first  instance  to  be  submitted  to 
the  register,  who  shall  adjust  and  send  them  to  the  comptroller,  who, 
if  he  approve  the  setdement,  shall  return  the  same  to  the  register. 
But  if  he  disapprove,  and  they  cannot  agree,  shall  transmit  the  same 
to  the  governor,  who  shall  decide.  Provided,  that  in  all  cases  where 
the  parties  shall  be  dissatisfied  with  the  setdement  of  their  accounts, 
an  appeal  shall  be  allowed. 

On  the  31st  of  March,  1806,  an  act  was  passed  by  the  legislature 
of  Pennsylvania,  entitled  "  an  act  for  the  more  speedy  and  effectual 
collection  of  certain  debts  due  to  this  commonwealth."  The  follow- 
ing is  a  summary  of  the  first  ten  sections  of  that  act. 

Sect.  1.  Commissioners  appointed  with  powers  to  procure  copies 
of  deeds  and  other  writings,  relating  to  the  real  estate  of  John  Nichol- 
son. 2.  The  commissioners  to  receive  on  application,  copies  of  all 
necessary  papers,  from  the  land  officers,  without  fees.  3.  To  ascer- 
tain, as  near  as  may  be,  the  quality  and  extent  of  the  estate  of  John 
Nicholson  in  each  county,  subject  to  the  lien  of  the  commonwealth. 
4.  To  average  the  demand  of  the  commonwealth  on  the  several 
estates  subject  to  the  lien,  and  make  report  to  the  governor,  who  shall 
cause  the  same  to  be  sold,  &c.,  on  the  payment  of  the  sum  assessed 
on  any  particular  estate  by  any  person  claiming  an  interest  therein, 
the  commissioners  empowered  to  convey  to  such  persons  the  estate 
♦4741  ^'  ^^^^  thereon.  6.  Where  the  commissioners  shall  •be  au- 
^  thorized  to  compromise  with  individuals  or  the  managers  of 
land  companies.  6.  In  what  cases  the  commissioners  may  purchase 
in  the  property  for  the  use  of  the  state.  4th,  5th  and  6th  sections, 
repealed  and  supplied.  7.  Commissionera  to  take  oath  or  affirma- 
tion for  the  faithful  discharge  of  their  duties.  8.  Their  compensa- 
tion. 9.  Empowered  to  recover  by  due  course  of  law,  books  and 
papers,  &c,  10.  Commissioners  of  the  several  counties  prohibited 
ftom  selling  any  of  the  lands  of  John  Nicholson  for  taxes. 

Sect  1 1.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 

in  any  case  where  the  said  John  Nicholson,  in  his  lifetime,  had  or 

held  lands  in  partnership,  or  in  common  with  any  othe**  person  or 

persons,  the  said  commissioners,  or  a  majority  of  them,  are  hereby 
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authorized  to  cause  partition  to  be  made  of  the  said  land  by  writ  or 
otherwise,  in  order  to  ascertain  the  respective  insterests  of  the  said 
part  owners,  as  well  as  the  separate  interest  of  the  said  John  Nichol- 
son, and  if  it  shall  be  necessary  to  make  said  partition  by  writ,  in 
case  of  disagreement  between  the  parties,  the  said  commissioners  or 
a  majority  of  them,  shall  be  made  parties  to  such  writ,  either  plain- 
tiffs or  defendants,  and  such  partition,  so  made,  shall  be  as  available 
in  law,  as  if  the  same  had  been  made  by  the  said  John  Nicholson  in 
his  lifetime,  and  the  costs  thereof  shall  be  paid  equally  by  the 
parties  as  in  other  cases,  and  the  said  commissioners  shall  be  allowed 
for  their  part. of  such  costs  in  the  settlement  of  their  accounts. 

Further  legislating  on  this  subject,  on  the  19th  of  March,  1807,  an 
act  was  passed,  entitled  ''  a  supplement  to  an  act,  entitled  ^  an  act 
for  the  more  speedy  and  effectual  collection  of  certain  debts  due  to 
this  commonwealth.' " 

Sect  1.  Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  commonwealth  of  Pennsylvania  in  general  assembly  met,  and 
it  is  hereby  enacted  by  the  authority  of  the  same,  that  the  commis- 
sioners appointed  under  the  act  to  which  this  is  a  supplement,  shall 
make  report  of  their  proceedings  to  the  governor,  who,  on  approba- 
tion thereof,  shall  issue  one  or  more  process  to  the  said  commissioners, 
commanding  them,  or  a  majority  of  them,  to  sell  such  lands  or  in- 
terest in  lands,  as  the  said  commissioners  may  specify  in  their  report 
as  the  property  of  the  late  J.  Nicholson ;  and  in  all  cases  of  sales  to 
be  *made  by  the  commissioners  or  a  majority  of  them,  at  rmrrg 
least  twenty  days  notice  shall  be  given  of  the  time  and  place  ^ 
of  sale  by  advertisement  in  the  newspaper  printed  in  the  county 
where  the  lands  respectively  lie,  if  any  be  there  printed,  and  if  not,  in 
the  newspaper  printed  nearest  to  such  county,  and  also  in  two  papers 
printed  in  the  city  of  Philadelphia.  Provided,  that  nothing  contained 
m  this  section  shall  operate  to  abridge  the  powers  of  compromise 
vested  in  the  said  commissioners  by  the  fourth  section  of  this  act 

Sect  2.  In  all  cases  of  sales  under  this  act,  the  purchaser  or  pur- 
chasers shall  pay  the  amount  of  the  purchase  money  into  the  state 
treasury,  and  the  payment  of  no  part  of  the  purchase  money  shall 
be  deferred  for  a  longer  time  than  four  years,  and  whenever  anv 
part  shall  be  deferred  for  any  length  of  time  within  that  period  which 
IS  hereby  referred  to  the  discretion  of  the  commissioners,  or  a  majority 
of  them,  immediately  superintending  any  sale,  such  deferred  payments 
shall  carry  interest  from  the  time  of  the  sale,  and  shall  be  secured  by 
bonds  given  by  the  purchaser  or  purchasers  with  surety,  approved  by 
the  commissioners  or  a  majority  of  them  as  aforesaid,  payable  to  the 
treasurer  of  the  commonwealth  and  delivered  to  the  said  commis- 
sioners or  a  majority  of  them  at  the  time  of  sale,  and  the  said  com- 
missioners or  a  majority  of  them  shall,  on  the  receipt  of  the  bonds 
aforesaid,  deliver  to  every  purchaser  a  certificate  of  the  property  sold 
to  him,  die  time  and  place  of  sale  and  the  bonds  received,  and  Bhall 
also  deliver  into  the  hands  of  the  treasurer  within  two  months  from 
the  time  of  sale,  all  bonds  received  for  or  on  account  of  such  sales, 
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and  within  the  same  time  make  a  particular  return  into  the  office  of 
the  aecretary  of  the  commonwealth  to  the  process  of  the  govemor  of 
the  quantity  of  land  sold,  the  situation  thereof,  the  price  at  which  it 
was  sold,  and  how  paid  or  secured,  which  said  process  and  return 
shall  be  carefully  registered  and  filed  by  the  said  secretary,  who  is 
hereby  required  upon  the  application  of  any  purchaser  or  purchasers, 
or  any  person  on  his  or  their  behalf,  on  production  of  the  certificate 
aforesaid  and  the  treasurer's  receipt  for  the  consideration  of  the  pur- 
chase, to  make  and  execute  a  deed  or  deeds  to  the  purchaser  or  pur- 
chasers for  the  property  sold  to  him  or  them,  as  and  for  such  estate  as 
mrrai  ^^^  ^^^  John  Nicholson  had  or  held  the  same  at  the  *time  of 
-■  the  commencement  of  the  liens  of  the  commonwealth  against 
the  estate  of  the  said  John  Nicholson,  which  said  conveyances  or 
copies  of  the  records  thereof  shall  be  prima  facie  evidence  of  the 
grantee's  title :  provided,  that  the  respective  bodies  or  tracts  of  land 
sold  under  this  act  shall  be  subject  to  the  payment  of  the  purchase 
money  thereof. 

Sect  3.  The  said  commissioners  or  a  majority  of  them  are  hereby 
authorized  and  empowered  to  expose  any  body  of  lands  late  the 
property  of  the  said  John  Nicholson  late  deceased,  which  are  subject 
to  me  Uen  of  the  commonwealth,  to  sale  under  and  by  virtue  of  the 
process  to  be  issued  by  the  governor  as  aforesaid,  either  in  gross  or  by 
separate  tracts  as  to  them  or  a  majority  of  them  may  appear  most 
advisable. 

Sect.  4  The  said  commissioners  or  a  majority  of  them  shall  have 
full  power  to  settle  by  compromise  or  otherwise  with  any  person  or 
persons  who  in  any  manner  may  allege  title  to  any  of  the  lands  late 
the  properQr  of  the  aforesaid  John  Nicholson,  deceased,  on  such 
terms  as  to  them  may  appear  most  eligible,  and  their  proceedings 
therein  shall  be  final  and  conclusive  on  the  commonwealth:  and 
upon  any  compromise  made  with  any  person  or  persons,  the  said 
cornmissioners  or  a  majority  of  them,  at  the  request  of  the  party  and 
upon  his  or  their  paying  the  consideration  money  into  the  state  trea- 
sury, or  securing  the  payment  of  the  same,  may  and  shall  execute 
and  deliver  an  assignmwt  under  their  hands  and  seals  of  so  much  of 
the  liens  of  this  commonwealth  against  the  estate  of  the  late  John 
Nicholson,  as  may  be  equivalent  to  the  consideration  paid  or  secured 
to  be  paid  as  aforesaid  by  such  party,  and  from  the  date  of  such  as- 
signment the  whole  amount  thereof  shall  be  principal  bearing  legal 
interest,  and  the  holder  or  holders  of  such  assignments,  or  his  or  their 
assigns  may  at  any  time  proceed  upon  the  liens  of  this  common- 
wealth to  sell  the  lands  which  may  constitute  the  subject  of  such 
compromise. 

Sect  5.  If  the  commissioners  or  a  majority  of  them  should  be  of 
opinion  that  it  would  be  more  to  the  advantage  of  the  commonwealth 
to  purchase  any  of  the  proi)eriy  to  be  offered  to  sale  under  this  act 
for  the  use  of  the  commonwealth  than  to  suffer  the  same  to  be  sold 
for  a  sum  less  than  the  estimated  value  thereof,  they,  or  a  majority 
of  them  are  hereby  empowered  so  to  do;  and  in  this,  as  in  cases  of 
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sales  t6  individuals,  the  ^coinmissionere  are  enjoined  to  make  r^Aj^ 
a  special  return  into  the  office  of  the  secretary,  who  shall,  as  ^ 
in  other  cases,  register  the  return,  which  shall  vest  in  the  common- 
wealth all  the  title  to  the  property  so  purchased,  which  the  said  John 
Nicholson  had  therein  at  the  date  of  the  commonwealth's  liens,  and 
the  lands  so  purchased  shall  be  disposed  of  in  such  manner  as  shall 
hereafter  be  directed  by  law :  provided*,  that  no  purchase,  either  directly 
or  indirectly,  shall  be  made  in  behalf  of  the  commissioners  aforesaid  in 
their  own  right,  nor  shall  any  of  the  property  of  John  Nicholson  be 
vested  in  them  otherwise  than  as  in  trust  for  the  commonwealth. 

The  succeeding  sections  have  no  application  to  the  questions  in 
this  case. 

The  court  charged  the  jury, 

1.  That  the  accounts  between  John  Nicholson,  and  the  common- 
wealth, or  some  of  them,  were  so  settled  and  adjusted,  that  the  ba- 
lances or  sums  of  money,  thereby  found  due  to  the  commonwealth, 
were  good  and  valid  liens  on  all  the  real  estate  of  John  Nicholson, 
throudiout  the  state  of  Pennsylvania. 

2.  That  the  judgments  rendered  by  the  supreme  court  of  the 
state,  in  favour  of  the  commonwealth,  against  John  Nicholson,  also 
constituted  good  and  valid  liens  upon  all  his  real  estate  throughout 
the  state. 

That  the  several  acts  of  the  general  assembly  of  Pennsylvania, 
passed  on  the  31st  of  March,  1806,  and  on  the  19th  of  March,  1807, 
are  not  repugnant  to,  or  in  violation  of  the  constitution  of  the  United 
States,  or  of  Pennsylvania ;  but  that  they  are  good  and  valid  laws, 
and  a  rightful  exercise  of  the  powers  of  the  legislature  of  Pennsyl- 
vania ;  that  the  whole  law  of  the  case  is  therefore  in  favour  of  the 
defendants. 

The  defendants  were  purchasers  of  the  land  for  which  this  suit 
was  instituted  under  the  provisions  of  these  laws. 

The  case  was  tried  in  October,  1828,  and  a  verdict  and  judgment, 
under  the  chaige  of  the  court,  were  rendered  for  the  defendants.  The 
plaintiffs  excepted  to  the  charge  of  the  court,  *on  the  points  rmrrg 
stated  at  large  in  the  arguments,  and  in  the  opinion  of  the  ■- 
court 

Exceptions  were  also  taken  during  the  trial  to  the  ruling  of  the 
court  in  matters  of  evidence,  which  also  sufficiendy  appear  in  the  ar- 
guments of  counsel,  and  the  opinion  of  this  court 

The  case  was  argued  by  Mr.  0.  J.  Ingersoll,  with  whom  also  was 
Mr.  Taney,  for  the  plaintiffs;  and  by  Mr.  Binney,and  Mr.  Sergeant, 
for  the  defendants. 

Mr.  C.  J.  Ingersoll,  for  the  plaintiffs. 

By  the  agreement  under  which  this  case  was  tried,  both  plaintiffs 
and  defendants  claim  under  Nicholson,  whose  tide  is  admitted,  unless 
divested  by  the  all^d  lien  and  proceedings  of  the  state  which  create 
the  defendants'  tide* 
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For  the  plaintiffs,  it  will  be  submitted,  first,  that  the  acts  of  as- 
sembly in  question  are  unconstitutional;  secondly,  that  the  state  had 
no  lien ;  and  thirdly,  that  the  court  erred  in  ruling  certain  points  of 
evidence. 

1st.  The  question  of  constitutionality.  By  their  act  of  the  13th 
of  April,  1782,  the  legislature  of  Pennsylvania  conferred  on  Nichol- 
son extraordinary  powers  and  duties,  judicial  and  executive  as  well 
as  fiscal,  by  appointing  him  comptroller-general.  2  Dallas'  edition 
of  the  Laws  of  Pennsylvania,  44 ;  2  Smith,  19.  After  twelve  years 
service  in  that  office,  he  was  accused  of  misdemeanour,  impeached, 
tried  and  acquitted;  but  resigned  the  11th  of  April,  1794.  Much 
precipitate  and  passionate  legislation  ensued,  with  a  view  of  recover- 
ing certain  debts  which  he  was  charged  with  owing  the  common- 
wealth ;  continued  by  various  provisions  through  a  period  of  fourteen 
yeaTs.  The  final  acts  of  1806,  and  1807,  ordered  confiscation  of  his 
large  real  estates,  comprehending  several  millions  of  acres  through- 
out the  state,  worth  more  than  twenty  times  enough  to  pay  all  its 
alleged  demands,  and  all  his  private  creditors :  but  unconstitutionally 
sacrificed  by  commissioners  appointed  by  these  acts,  at  their  arbitrary 
sales,  contrary  to  the  due  course  of  law,  and  uncontrolled  by  any 
court  of  justice,  by  proceedings  altogether  extrajudicial :  these  large 
estates  produced  probably  little  more  than  paid  the  commissioners' 
^791  ^'^'^l?^^*  ^^^  same  acts  *also  order  Nicholson's  papers  to  be 
-I  seized  wherever  met  with,  and  secured  in  public  office: 
private  and  ofScial,  they  have  all  been  in  the  state's  exclusive  keep- 
ing ever  since.  Thus  stripped,  spoiled  by  the  state  of  all  his  pos- 
sessions and  tides,  character  and  credit,  and  imprisoned  by  private 
creditors,  but  resolved  not  to  surrender  estates  which  he  knew  were 
much  more  than  sufiicient  to  satisfy  his  debts,  always  denying  that 
he  was  in  debt  to  the  state  at  all,  Nicholson  languished  till  he  died 
in  jail,  the  2d  of  December,  L800.  His  widow  and  minor  children 
went  into  exile  from  Pennsylvania:  nor  was  it  till  lately  that  they 
bad  the  means  or  the  courage  to  seek  judicial  redress. 

As  soon  as  Nicholson  was  out  of  ofiice,  an  act  of  assembly  of  20th 
April,  1794,  (3  Dallas'  edition  of  the  laws  of  Pennsylvania,  790,) 
made  provision  for  the  settlement  of  his  accounts :  but  neither  this 
act,  nor  that  of  1792  appointing  him  to  office,  asserts  any  lien  on  his 
estate.  This  was  done  by  the  twelfth  section  of  the  act  of  13th 
February,  1785,  2  Dallas'  edition  of  the  Laws  of  Pennsylvania, 
251,  which  declares  that  the  settlement  of  any  public  account  by 
the  comptroller-general,  and  confirmation  thereof  by  the  supreme 
executive  council  whereby  any  balance  or  sum  of  money  shall  be 
found  due  from  any  person  to  the  commonwealth,  shall  be  deemed 
and  adjudged  to  be  a  lien  on  all  the  real  estate  of  such  person 
throughout  this  state ;  in  the  same  manner  as  if  judgment  had  been 
given  in  favour  of  the  commonwealth,  against  such  person  for  such 
debt,  in  the  supreme  court. 

The  state  is  supposed  to  set  up  three  liens  against  Nicholson.  1. 
A  fiscal  lien  by  treasury  settlement.  2.  Judicial  lien  by  judgment 
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in  the  suprenrie  court.    3.  A  posthumous  lien  by  operation  of  law 
on  Nicholson's  death,  insolvent,  as  is  charged. 

Whether,  as  the  act  of  1782,  appointing  Nicholson  comptroller- 
general,  creates  no  lien,  that  of  1785  could  superadd  such  liability  to 
the  original  contract  between  him  and  the  state,  will  not  be  made  a 
distinct  point ;  but  without  waiving  after  thus  suggesting  it,  left  for 
the  determination  of  the  court. 

The  act  of  the  31st  of  March  1806,  (Bioren's  edition  of  the 
Laws  of  Pennsylvania,  vol.  8,  p.  166,)  though  entitled  an  act 
*for  the  more  speedy  and  certain  collection  of  certain  debts  r#^oQ 
due  to  the  commonwealth,  is  confined  to  the  debts  claimed  of  ^ 
Nicholson  alone.  It  assumes  such  debts  without  specifying  sum, 
date,  or  any  other  particular.  It  also  assumes  what  is  called  the 
lien,  without  specifying  whether  fiscal  or  judicial,  or  when  it  accrued. 
The  lien  thus  assumed,  for  a  debt  thus  unexplained,  is  extra- 
judicially put  in  force :  for  though  by  the  fourth  section  the  sheriffs 
are  appointed  to  sell  the  lands,  and  directed  to  do  so  according  to 
due  course  of  law;  yet  their  mandates  issue  from  the  governor 
instead  of  any  court  of  justice,  and  the  whole  proceedings  are  sub- 
ject to  no  judicial  control  whatever.  The  supplemental  act  of  the 
19th  March  1807,  (Bioren's  edition  of  the  Laws  of  Pennsylvania, 
vol.  8,  p.  208,)  removes  every  vestige  of  judicial  proceeding  and  con- 
trol. The  sheriff's  agency  is  dispensed  with.  Nothing  is  said  of  due 
course  of  law  ;  but  the  commissioners  appointed  by  the  act  are  arbi- 
trarily to  realize  the  avails  of  the  lands,  without  the  agency  or  control 
of  any  court  or  officer  of  justice. 

Granting  the  state  lien  to  be,  what  the  act  of  1785  declares,  like 
a  judgment,  may  it  be  thus  enforced?  The  state  contends  that 
these  acts  of  assembly  do  but  accelerate  and  invigorate  the  remedy, 
by  provision  for  putting  the  lien  in  force.  The  plaintffs  insist  that 
they  violate  the  right.  It  would  be  as  lawful  for  the  party  state  to 
enforce  its  lien  by  military  power.  The  state's  argument,  if  it  prove  . 
any  thing,  proves  too  much ;  for  it  maintains  that  this  lien  might  be 
enforced  by  any  means  whatever.  The  plaintiffs  submit  that,  what- 
ever the  proceedings  be,  however  the  due  course  of  law  may  be 
changed,  it  cannot  be  dispensed  with.  The  proceeding  must  be 
judicial.  Though  the  state  has  not  specified  what  lien  it  relies  upon, 
yet  the  ninth  section  of  the  act  of  1807,  by  assuming  the  20th 
December,  1797,  as  the  date,  sufficiently  proves  that  its  reliance  was 
on  the  fiscal  lien  by  treasury' settlement  of  that  date.  Granting 
either  lien,  fiscal  or  judicial,  the  plaintiffs  insist  that  it  can  be  only 
realized  by  judicial  execution.  The  debtor  party  cannot  be  deprived 
of  redress  by  due  course  of  law,  for  any  complaint  he  may  make. 
Unquestionably  he  is  so  by  these  acts.  Their  provisions  are  su- 
perfluous. The  same  power  that  can  enact,  may  dispense  with 
them.  They  are  the  mere  machinery  of  confiscation.  If  they  are 
^constitutional  acts,  the  same  power  might  have  dispensed  r»joi 
with  that  machinery,  and  enacted  by  one  simple  provision,  L 
that  the  lands  of  Nicholson  belong  to  the  state.     Nor  was  this  ma- 
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chinery  even  designed  for  his  benefit,  but  merely  to  sell  the  lands, 
profitably,  for  the  advantage  of  the  state.  Due  course  of  law,  as  that 
phrase  has  been  understood  ever  since  Magna  Gharta,  means  the 
ancient  and  established  course  of  law,  the  established  course  of 
judicial  proceedings.  2  Inst.  60,  61 ;  1  Black.  Com.  138, 139.  It 
may  be  said  that  Coke,  in  the  passage  referred  to^  means  criminal 
law;  but  this  court  put  no  such  limitation  on  the  phrase,  but  under- 
stand it  to  mean  all  judicial  proceedings  whatever,  in  the  case  of  the 
Bank  of  Columbia  v.  Okely,  4  Wheat  244. 

There  were  three  contracts  between  the  state  and  Nicholson : 
1.  That,  by  the  acts  of  1782  and  1785,  appointing  him  comptroller- 
general,  and  fixing  his  liability  in  case  of  indebtedness,  which  was 
to  be  a  lien  like  a  judgment  in  the  supreme  court ;  2.  That,  by  the 
warrant  for  the  land,  which  was  a  grant  that  estops  the  state  from 
resuming  it ;  3.  By  the  agreement  for  judgment  entered  in  open 
court.  By  each  and  all  of  these  contracts,  the  state  bound  itself  to 
abide  by  a  lien  after  the  manner  of  a  judgment;  that  is,  an  encum- 
brance to  be  judicially  realized  according  to  the  common  prqpess 
used  in  due  course  of  law,  issuing  from  a  court  of  justice  always 
open  to  the  complaints  of  all  parties.  This  is  the  vital  principle  of 
all  the  three  contracts :  to  be  under  the  jurisdiction  of  a  court  of  law, 
empowered  to  redress  any  complaints. 

The  twelfth  section  of  the  act  of  1785  is  express,  that  the  lien 
shall  be  in  the  same  manner  as  a  judgment  in  the  supreme  court: 
in  other  words,  that  it  shall  be  like  a  judgment,  which  is  an  encum- 
brance by  itself  inoperative,  until  put  in  action  by  the  execution 
which  crowns  it  Wayman  v.  Southard,  10  Wheat.  23.  Execu- 
tion is  necessary  for  the  perfection  of  jud^ent,  and  consequently, 
indispensable  for  the  beneficial  exercise  of  jurisdiction.  It  is  putting 
the  sentence  of  the  law  in  force.  3  Black.  Com.  412.  In  like  man- 
ner, the  agreement  confessing  judgment,  ex  vi  termini,  imports  lia- 
bility to  judicial  execution ;  not  executive,  arbitrary,  or  contrary  to  the 
usual  course  of  judicial  process.  It  may  be  said  that  the  language 
of  the  act  of  1785,  giving  a  lien  like  a  judgment  in  the  supreme 
mAQQi  ^court,  means  nothing  more  than  an  encumbrance  co-exten- 
-l  sive  with  every  county  in  the  state.  But  this  interpretation 
was  rejected  in  the  circuit  court,  for  the  obvious  reason  that  a  prior 
paragraph  of  the  same  section  of  the  act  provides  in  terms  for  that 
purpose,  which  therefore  would  not  be  repeated.  Both  the  fiscal 
and  judicial  lines  are  but  executory,^!^  ad  rem^  not  in  re,  requiring 
other  process  to  execute  them.  There  is  a  right  to  lien,  but  not  to 
execution.  The  obnoxious  acts  give  execution ;  not  such  as  follows 
judgment  in  due  course  of  law,  but  extraordinary,  arbitrary,  execu- 
tive, extra-judicial,  and  therefore  unconstitutional  execution  of  the 
lien. 

Such  laws  it  is  submitted,^ 

1.  Impair  the  obligation  of  contracts,  contrary  to  section  10,  article 
1,  of  the  constitution  of  the  United  States,  and  they  impair  contracts, 
contrary  to  section  17,  article  9,  of  the  constitution  of  Pennsylvania : 
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for  these  acts,  by  contravening^  the  latter  constitution,  avoid  all  the 
difficulties  into  which  this  court  was  thrown  by  the  alleged  distinc- 
tion between  a  contract  and  the  obligation  of  a  contract.     12  Wheat. 
239,  240,  241,  242,  256,  257,  258,  259. 

2.  They  take  property  and  apply  it  to  public  use  without  just 
compensation,  contrary  to  section  10,  article  9,  of  the  constitution  of 
Pennsylvania. 

3.  They  deprive  of  remedy  by  due  course  of  law  for  injury  dona,<!C 
contrary  to  section  11,  article  9,  of  the  constitution  of  Pennsylvania. 

4.  They  violate  the  right  of  security  in  person  and  papers  from 
unreasonable  searches  and  seizures;  contrary  to  section  8,  article  9, 
of  the  constitution  of  Pennsylvania ;  and  the  fourth  amendment  of 
the  constitution  of  the  United  States. 

6.  They  violate  the  right  of  trial  by  jury;  contrary  to  section  6, 
article  9,  of  the  constitution  of  Pennsylvania,  and  the  seventh  amend- 
ment of  the  constitution  of  the  United  States. 

Lastly.  They  violate  the  fundamental  principle  of  social  and 
political  compact,  which  withholds  from  a  body  politic,  as  from  all 
its  individual  members,  the  power  to  judge  in  its  own  cause,  and 
enact  exceptive  laws,  in  particular  instances,  in  derogation  of  the 
common  law. 

Thus  the  obnoxious  acts  violate,  1st,  universal  law  or  common 
justice;  2d,  the  constitutional  or  oiganic  law  of  this  ^federal  r^^go 
union  of  the  states;  3d,  the  constitutional  or  organic  law  of  ■- 
the  state  of  Pennsylvania.    In  other  words,  they  violate  natural, 
federal,  and  municipal  law. 

The  state  rests  on  a  lien  in  the  same  manner  as  if  judgment  were 
given  in  the  supreme  court.  Manner  comes  from  manier^  to  handle 
or  execute.  It  is  the  way  of  executing.  To  be  taken  in  the  man- 
ner is  to  be  caught  in  the  execution  of  an  offence.  The  circuit 
court  considered  this  phrase  a  mere  pleonasm.  But  that  would 
violate  the  first  rule  of  interpretation,  which  is  to  give  every  word  of 
a  law,  more  especially  to  every  substantive  phrase,  some  meaning. 
The  phrase  in  question  obviously  means  a  lien  like  a  judgment 
The  mere  word  lien  would  do  so  by  itself;  that  is  to  say,  a  binding 
but  inert  encumbrance,  to  be  realized  by  further  and  final  process. 
According  to  the  aigument  of  the  charge  itself,  the  intention  was  to 
make  the  debt  secure  by  the  lien,  the  settlement  being  conclusive 
evidence  of  the  debt,  but  to  be  recovered  and  collected  in  the  ordi- 
nary way  of  a  suit,  judgment  and  execution.  No  attempt  was  made 
during  ten  years,  from  1796  to  1806,  to  enforce  the  lien.  But  the 
judicial  lien  was  proceeded  upon  in  the  manner  of  a  judgment  by 
judicial  exemption.  There  were,  however,  numerous  individual 
executions  forestalling  it.  Whereupon,  the  acts  of  1806  and  1807 
undertook  to  realize  the  fiscal  lien,  because  it  preceded  the  indivi- 
dual executions. 

That  a  state  may  be  a  party  to  a  contract  with  another  state,  or  a 
corporation,  or  one  or  more  individuals,  and  dealt  with  accordingly 
in  courts  of  justice,  is  the  established  and  familiar  law  of  this  coun- 
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try.  Fletcher  v.  Peck,  6  Cra.  132,  2  Cond.  Rep.  308 ;  New  Jersey 
V.  Wilson,  7  Cra.  166, 2  Cond,  Rep.  457 ;  Green  v.  Biddle,  8  Wheat 
92;  Providence  Bank  v.  Billings,  4  Peters,  514;  Stuiges  v.  Crown- 
inshield,  4  Wheat.  197,  4  Cond.  Rep.  409. 

It  is  also  as  well  settled  that  a  contract  is  a  compact  or  agreement 
between  two  or  more  parties,  whether  communities  or  individuals, 
either  executed  or  executory.  Fletcher  v.  Peck,  6  Cranch,  136; 
Green  v.  Biddle,  8  Wheat.  92;  Ogden  v.  Saunders,  12  Wheat  297; 
Farmers'  and  Mechanics'  Bank  of  Pennsylvania  v.  Smith,  6  Wheat. 
132;  Serg.  Const.  Law,  352;  Crittenden  v.  Jones,  and  Glascock  v. 
Steer,  5  Hall's  Law  Joum.  514 ;  Vanhorn  v.  Dorance,  2  Dall.  304 ; 
♦4841  ^^^  ^'  ^^^  Cleeck,  ^7  Johns.  490 ;  Pickett's  Case,  5  Pick- 
^  ering,  65.  To  be  sure  it  must  be  a  contract  concerning  pro- 
perty, not  a  mere  civil  contract,  such  as  that  of  marriage.  Dart- 
mouth College  V.  Woodward,  4  Wheat.  637,  644,  682.  But  even 
to  forbear  is  as  much  a  contract  as  to  affirm ;  and  it  has  been  decided 
that  acquiescence  makes  a  contract.  Western  University  of  Penn- 
sylvania V.  Robinson,  12  Sei]g.  and  R.  29.  Contracts  are  construe* 
live  as  well  as  specific.  Ogden  v..  Saunders,  12  Wheat.  317.  Each 
party  acquires  a  right  in  the  other's  promises,  whether  express  or  un- 
derstood. Etymologically,  contract  means  any  agreement  that  draws 
two  or  more  together.  In  common  understanding  it  means  any  bar- 
gain. In  law  it  means  any  agreement  on  good  coi^deration  to  do 
or  forbear  any  lawful  act  Com.  on  Cont.  vol.  1,  p.  1 ;  Powell  on 
Cont.  234 ;  2  Black.  Com.  442.  According  to  the  civil  law  it  is  an 
agreement  which  gives  an  action  to  compel  performance.  Wood's 
Institutes  of  Civil  Law,  206;  1  Rutherforth,  204,  ch.  13;  Grot  b. 
2,  ch.  12;  Paley,  vol.  1,  ch.  6,  p.  145.  Existing  law,  whether 
statute,  common  or  customary,  affecting  a  contract  in  its  obligation, 
construction,  or  discharge,  is  always  part  of  a  contract,  though  not 
expressed  to  be  so.  Camfranque  v.  Bunel,  1  Wash.  C.  C.  Reports, 
341 ;  Ogden  v.  Saunders,  12  Wheat  29L  All  usages  are  no  more 
than  constructive  contracts.  The  whole  common  law  is  little  else ; 
the  land  titles  of  Pennsylvania  by  warrant  and  survey  also.  Nichol- 
son contracted  with  the  state  that  his  lands  should  be  bound  by  a 
lien.  The  state  contracted  with  him  that  the  lien  should  be  like  a 
judgment  Such  was  the  contract  by  the  act  of  1785,  by  the  war- 
rant of  1794,  and  by  the  judgment  of  1797.  All  these  were  agree- 
ments for  valuable  consideration,  tonceming  private  property,  like 
the  contracts  held  sacred  and  not  allowed  to  be  impaired  in  the  va- 
rious cases  before  cited.  If  land  is  granted  by  a  state,  its  legislative 
power  is  incompetent  to  annul  the  grant  United  States  v.  Arre- 
dondo,  6  Peters,  738. 

Such  being  the  contract,  and  the  law  of  contracts  without  provi- 
sion in  this  instance  for  enforcing  it,  may  that  be  done  extra-judi- 
cially?  Such  enforcement  could  not  have  been  in  Nicholson's 
contemplation  when  he  entered  into  the  contract  :•  nor  will  the  law 
impute  to  him  an  anticipation  of  any  unusual,  much  less  extra-judi- 
cial execution. 
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^There  is  a  class  of  laws  which  are  extraordinary,  excep-  p^gg 
tive,  and  prepotent  from  the  necessity  of  things ;  such  as  laws  '- 
of  revenue,  limitation,  in8ol\rency,  usury,  divorce,  and  the  like.  Per- 
haps all  contracts  for  public  office  are  of  this  class,  as  far  as  respects 
official  salaries;  though  it  is  not  altogether  certain  that  by  the  act  of 
1785  the  state  could  reduce  the  salary  given  to  the  comptroller-ge- 
neral by  the  act  of  1782.  This  principle  is  questioned  by  chief 
justice  Marshall  in  the  Dartmouth  Collie  case,  4  Wheat  694.  For 
aigument's  sake  we  can  afford  to  concede,  without  endangering 
Nicholson's  case,  that  the  state  by  subsequent  acts  might  increase  his 
duties,  and  reduce  his  salary.  But  the  lien  on  his  private  estate 
could  not  be  affected  without  his  consent,  nor  otherwise  enforced 
than  as  originally  agreed. 

It  is  very  clear  that  the  acts  in  question  impair  the  contract,  if  there 
was. one.  To  impair,  etymologically  from  impar^  is  to  render  un- 
equal, to  make  worse;  and  unquestionably  these  acts  rendered 
Nicholson's  estate  worse.  According  to  adjudications,  whatever  pre- 
judices the  validity,  construction,  duration,  mode  of  discharge,  or 
even  evidence,  of  an  agreement,  in  any  manner  or  degree,  impairs 
the  contract,  Ogden  v.  Saunders,  12  Wheat  256,  257.  Any  law 
which  lessens  the  original  obligation  impairs  it,  12  Wheat  337. 
The  state  will  insist  on  state  necessity  and  state  power,  its  eminent 
domain.  The  question  is,  whether  any  necessity  will  justify  the  ex- 
ercise of  extra-judicial  power  to  enforce  a  contract  which  stipulated 
for  the  due  course  of  law  to  enforce  it  The  acts  in  question,  though 
rapacious,  exceptive,  arbitrary,  unjust,  impolitic,  and  odious,  may 
nevertheless  be  constitutional.  But  suppose  a  private  creditor  to 
have  got  such  a  law  enacted  for  the  collection  of  his  lien  debts,  would 
not  the  enormity  of  that  law  flash  conviction  of  its  unconstitutionality  ? 
The  state  must  show  its  superior  power,  on  the  tyrant's  plea  of  state 
necessity,  to  enact  such  a  law.  Yet  it  is  against  this  very  power, 
dreadful  in  states,  but  never  to  be  apprehended  from  individuals,  that 
the  constitutional  provisions  were  intended  to  guard  states  that  are  not 
omnipotent  even  in  the  regulation  of  their  revenue  laws,  but  re- 
strained by  constitutional  barrier.  Laws  of  escheat,  taxation,  attach- 
ment, revenue,  and  the  like,  though  summary,  and  contrary  to  the 
course  of  common  law,  for  the  more  speedy  and  effectual  recovery 
of  certain  claims,  yet  are  always  general  in  their  ^operation,  r#^Qg 
uniform  in  their  provisions,  and  subject  to  judicial  control.  ^ 
It  is  not  intended  to  deny  the  power  of  states  to  modify  remedies. 
Stiiiges  V.  Crowninshield,  4  Wheat  197,  200.  The  power  to  alter 
the  modes  of  proceeding  in  suits  at  common  law  includes  the  execu- 
tion of  their  judgments;  Weyman  v.  Southard,  10  Wheat  47;  and 
a  general  superintendence  over  them  is  within  the  judicial  province. 
But  even  an  act  of  limitation  barring  passed  decisions  would  be  void. 
Society  v.  Wheeler,  1  Gall.  141.  An  act  annulling  a  judgment 
would  be  void.  Dash  v.  Van  Kleeck,  7  Johns.  490.  And  in  the 
same  case  it  is  said  by  Judge  Thompson,  that  after  the  judgment  of 
a  court,  legislation  is  incompetent  to  impose  new  rules  of  law.    7 
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Johns.  496.  The  distinction  between  remedy  and  right  so  equally 
divided  the  judges  of  this  court  in  the  case  of  Ogden  v.  Saunders, 
12  Wheat,  that  it  would  be  hazardous  to  attempt  to  define  it  But 
even  Messrs.  Clay,  Livingston,  and  the  other  gentlemen  who  argued 
that  case  iii  contradiction  to  the  aigument  now  submitted,  concede 
that  all  the  sovereign  power  of  states  can  be  executed  only  by  general , 
impartial,  and  prospective  legislation  not  affecting  vested  rights  or 
past  transactions.  The  extinction  of  the  despotic  and  iniquitous 
principle  or  retrospective  legislation  was  the  great  object  of  the  con- 
stitution ;  and  the  supposed  distinction  between  right  and  remedy  is 
often  without  foundation,  as  for  instance,  a  law  fbrbidding  the  in- 
stitution of  an  action,  though  it  seems  to  act  on  the  remedy,  annuls 
the  right  The  pieaning  of  the  term  obligation  is  well  explained  by 
a  recent  French  author  of  great  authority — TouUier  on  the  Civil 
Law,  vol.  l,p.  84.  If  a  state,  undertaking  to  modify  a  particular 
law,  in  effect  extinguishes  the  obligation,  this  would  be  an  abuse  of 
power;  12  Wheat.  352:  nor  does  power  to  vary  the  remedy  imply 
power  to  impair  the  obligation.  Of  this  leading  but  contradictory 
case  it  may  be  said,  1.  That  all  its  argument  and  illustrations  are 
distinguishable  from  Nicholson's  case,  because  they  look  to  laws  that 
are  general  and  not  exceptive ;  2.  All  the  judges  agree  that  ex  post 
facto  laws  which  abolish  judicial  action  are  unconstitutional ;  and 
3.  That  even  general  laws,  such  as  acts  of  limitation,  are  unconstitu- 
tional if  they  impair  prior  contracts.  The  cases  of  Fletcher  v.  Peck, 
the  Dartmouth  College,  Stuiges  v.  Crowninshield,  and  Ogden  v. 
mAQfi  ^Saunders,  are,  in  principle,  supporters  of  the  argument  now 
J  submitted. 
Remedy,  as  defined  by  lexicographers,  means,  literally,  to  cure. 
Blackstone  speaks  of  the  remedial  part  of  a  law.  1  Black.  Com.  55, 
Right  means  just  claim  to  any  thing.  Thus,  in  the  language  of  the 
law,  remedy  is  always  used  metaphorically.  And  the  acts  in  ques- 
tion are  not  remedial ;  for  they  do  not  cure.  They  rather  affect  the 
right  to  judicial  process,  which  they  take  away.  Nicholson's  con- 
tract provides  that  the  process  against  him  should  be  judicial,  or  rather 
that  there  should  be  no  proceeding  against  him  but  by  process.  The 
act  of  1785  gives  lien,  without  providing  how  it  should  be  enforced. 
Liens  are  always  enforced  by  process.  But  the  obnoxious  acts,  in- 
stead of  supplying  a  defect  of  process,  abrogate  all  process  whatever, 
and  substitute  a  commission  which  is  equivalent  to  confiscation. 
They  might  as  well  have  ordered  the  governor  or  the  militia  to  seize 
the  lands,  or  have  opened  a  land  ofSce  to  sell  them.  Granting  that 
the  acts  in  question  are  even  remedial,  yet  they  are  void  because  they 
abolish  judicial  remedy.  Perhaps  the  legislature  might  erect  nev^ 
tribunals  for  the  more  speedy  and  effectual  recovery  of  the  debts  said 
to  be  due  by  Nicholson.  But  they  could  not  erect  a  tribunal  to  pro- 
ceed extra-judicially.  Should  a  state  be  so  insane,  says  Chief  Justice 
Marshall,  12  Wheat  351,  as  to  shut  its  courts,  would  this  annihilation 
of  remedy  annihilate  the  obligation  of  the  contract?  Granted,  that 
by  general  legislation  the  usual  modes  of  process  may  be  altered  or 
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abolished.  But  the  power  of  a  state  to  modify  remedies  does  not 
authorize  the  substitution  to  extra-judicial  proceedings  instead  of  due 
course  of  law,  even  by  general  provision.  Suppose  the  state  has 
judgment  against  an  individual,  could  an  act  of  assembly  authorize 
the  courts  of  justice  to  dispense  with  all  the  established  modes  of 
proceeding,  and  to  realize  the  debt  by  arbitrary  execution  ?  The  pro- 
ceedings in  question  are  wholly  unlike  the  established  law  of  Penn- 
sylvania. The  act  of  1700,  (1  Smith's  Ed.  Laws  of  Penn.  p.  7), 
carefully  regulates  the  methods  of  execution ;  and  the  arbitration  act 
of  1806,  sec.  11,  (4  Smith's  Ed.  of  Laws  of  Penn.,  p.  329),  care- 
fully conforms  to  the  provisions  of  the  act  of  1700.  Courts  martial, 
prevotal  courts,  and  all  special  commissions  to  try  even  criminals,  at 
*least  profess  to  proceed  judicially,  even  though  they  differ  r#^oo 
from  common  law.  It  can  hanlly  be  said  that  the  acts  in  ^ 
question  are  revenue  laws.  But  if  even  they  were,  the  summary 
process  authorized  by  acts  of  congress,  for  the  more  speedy  and  ef- 
fectual collection  of  the  national  income  is  uniformlyand  thoroughly 
judicial  in  its  character.  Act  of  15th  May,  1820,3  Story's  Ed.  Laws 
of  the  United  States,  sec.  4,  p.  1791.  Such  was  also  the  old  revenue 
system ;  Act  of  the  14th  July,  1791,  sec.  16, 1  Story's  Ed.  of  Laws 
of  the  United  States,  p.  550.  Such  was  the  system  of  the  late  war 
taxation ;  Act  of  1815,  sec.  33,  2  Story's  Ed.  Laws  of  the  United 
States,  p.  1466.  Such  are  all  the  tax  laws  of  the  state  of  Penn- 
sylvania. It  is  believed  that  no  instance  can  be  cited  of  a  stretch  of 
legislative  power  by  vigour  beyond  the  law  occurring  in  any  of  the 
United  States,  such  as  the  acts  in  question. 

Nor  are  they  countenanced  by  any  adjudication.  The  case  of 
Stoddard  v.  Smith,  5  Bin.  365,  on  which  the  circuit  court  relied,  was 
that  of  a  prior  and  a  general  act,  not  interfering  with  any  judicial 
proceeding.  Such  also  was  the  case  of  Emerick  v.  Harris,  1  Bin. 
416,  sustaining  the  arbitration  law,  on  the  ground  that  though  it 
postpones,  it  does  not  take  away  the  trial  by  jury.  In  the  Bank  of 
Columbia  v.  Okely,  4  Wheat.  235,  a  prior  and  a  general  law  au- 
thorizing the  bank  to  issue  summary  executions  against  its  debtors 
was  sanctioned  by  this  court  on  the  principle  that  such  was  part  of 
the  original  contract  This  case  is  fully  explained  by  Chief  Justice 
Marshdl  in  Ogden  v.  Saunders,  12  Wheat.  342.  The  Providence 
Bank  v.  Billings,  4  Peters,  514,  determined  that  a  state  may  tax  a 
bank  which  it  had  chartered,  because  the  state  power  of  taxation  is 
part  of  the  original  contract.  Jackson  v.  Lampnire,  3  Peters,  280, 
decides  that  a  general  act  authorizing  commiBsionere  to  settle  all  dis- 
putes in  one  county  is  not  unconstitutional.  But,  in  the  opinion  of 
the  court,  pronounced  in  that  case,  it  is  said  that,  even  recording  and 
limitation  acts,  though  within  the  discretion  of  the  legislature,  may  be 
so  unreasonably  enacted  as  to  require; a  judicial  check.  The  diffe- 
rence is  plain  between  this  New  York,  and  this  Bhode  Island  case, 
and  the  case  in  question :  but,  the  veiy  circumstance  of  their  being 
contested,  proves  with  what  extreme  jealousy  all  exceptive  and  ex 
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post  facto  laws  are  viewed  in  courts  of  justice.  There  are  several 
0AOQ-^  ^cases  iu  the  Penusylvaaia  Reports  which  may  be  referred 
*  -^  to  as  countenanciug  the  acts  against  Nicholson :  but  upon 
examination  every  one  of  them  will  be  found  distinguishable.  Un- 
derwood V.  Lilly,  10  Serg.  and  Rawle,  97 ;  Banobaugh  v.  Bambaugh, 
11  Seiig.  and  Rawle,  192;  Barnet  v.  Barnet,  15  Seig.  and  Rawle, 
72.  By  posterior  act,  the  legislature  might  have  raised  an  adminis- 
trator to  Nicholson's  estate,  without  requiring  security,  as  usual; 
might  have  directed  the  sheriff  to  sell,  dispensing  with  the  ordinary 
methods  and  stages  of  execution ;  might  have  substituted  the  go- 
vernor's warrant  for  the  judicial  writ  of  execution.  But,  however 
the  process  might  have  been  changed,  it  could  not  be  annulled.  The 
contract  required  judicial  proceeding,  and  could  be  satisfied  with  none 
other.  Whenever  an  individual  enters  into  a  contract,  he  assents  to 
abide  by  the  administration  of  justice  common  to  the  jurisprudence 
of  his  country,  but  to  none  other.     12  Wheat.  285. 

It  is  thus  supposed  to  be  established :  Ist^  That  there  were  the 
contracts  of  1785, 1794,  and  1797.  2d.  That  they  were  impaired. 
3d.  By  extra-judicial  enforcement. 

In  connexion  with  this  position  it  will  be  convenient  to  consider 
the  last ;  to  wit,  that  the  acts  in  question  violate  the  fundamental 
principles  of  universal  justice.  The  first  and  great  adjudication  on 
this  subject,  is  Yanhom  v.  Dorrance,  2  Dall.  304,  which  determines 
that  a  party  state  cannot  by  legislation  alter  its  contracts ;  that  it  is 
not  competent  for  the  legislature  of  such  state  to  judge  of  the  ne- 
cessity of  altering  such  contracts ;  that  no  state  can  take  away  private 
property  by  special  and  individual  legislation ;  nor  when  private  pro- 
perty is  taken,  by  even  general  legislation,  can  the  legislature  settle 
the  compensation  to  be  allowed,  which  must  be  referred  to  the  im- 
partial umpirage  of  the  judiciary.  There  is  an  implied  contract 
between  every  state  and  every  individual  citizen  of  it,  that  all  laws 
contrary  to  natural  reason  or  justice,  are  void.  The  English  cases 
on  this  subject  are  collected  in  1  Kent's  Com.  420. 

In  England,  where  there  is  no  written  constitution,  acts  of  par- 
liament contrary  to  natural  equity,  such  as  make  one  a  judge  in  his 
own  cause,  are  void.  Day  v.  Savage,  Hob.  87.  Now  there  is  no 
difference  between  the  case  of  the  individual  and  that  of  the  state, 
except  that  as  the  state  is  much  more  formidable,  a  multo  fortiori, 
*4901  ^'^^^^^  ^^^  judiciary  prevent  its  ^attempts  to  judge  in  its  own 
^  cause.  No  government  of  laws  is  authorized  to  enact  ex- 
ceptional provisions,  striking  at  one  citizen  or  one  family,  and  de- 
priving them  of  the  benefit  of  the  law  common  to  all  the  rest  The 
sovereign  people  commit  no  such  trust  to  a  legislature.  A  legis- 
lature would  be  the  most  dangerous  of  all  despotisms  if  it  may  single 
out  an  individual,  as  in  this  instance,  post  factum  and  post  mortem, 
depriving  his  family  of  the  law^  common  to  all  the  rest  of  the  com- 
munity^ but  closing  the  courts  of  justice  against  that  family  alone. 
The  first  principle  of  the  social  compact  is,  that  no  one  of  its  mem- 
bers shall  do  himself  justice,  but  seek  it  through  the  public  authority 
362 


Digitized  by 


Google 


JANUARY  TERM,  1S33.  490 

[Lessee  of  Liyingston  y.  Moore  and  others.] 

with  which  its  dispensation  is  deposited:  bence  the  maxim,  that 
every  citizen  is  under  the  safeguard  of  the  law ;  Touillier,  vol.  1,  p. 
168;  and  is  it  not  the  worst  conceivable  violation  of  this  principle, 
for  the  society  in  its  dispute  with  an  individual  to  undertake  to  regu* 
late  it  itself,  without  suffering  the  interposition  of  the  judiciary? 
The  state,  on  this  occasion,  in  fact,  proceeded  not  in  its  sovereign 
capacity,  but  as  a  common  creditor,  and  usurped  all  the  powers 
legislative,  judiciary,  and  executive,  which  in  every  well  regulated 
government  are  always  kept  distinct.  It  is  high  time  to  restore  the 
true  sense  according  to  the  plain  language  of  the  constitution,  pro- 
hibiting all  ex  post  facto  legislation,  instead  of  confining  it  to  crimi- 
nal cases,  as  has  been  generally  done,  owing  to  an  early  but  total 
misapprehension  of  the  law.  The  provision  against  ex  post  facto 
Jaws  is  twice  repeated  by  the  constitution  of  the  United  States ;  first, 
to  prohibit  congress,  and,  secondly,  the  several  states,  from  the  enact- 
ment of  such  laws.  It  is  also  in  the  constitution  of  Pennsylvania ; 
the  restriction  on  congress  obviously  embraces  both  criminal  and 
civil  cases;  bill  of  attainder  being  used  for  the  one,  and  ex  post 
facto  laws  for  the  other.  The  clause  restricting  the  states  expressly 
comprehends  all  ex  post  facto  laws  as  well  as  any  bill  of  attainder. 
And  the  context  shows  that  this  clause  is  deaUng  with  unlimited 
prohibition.  The  states  surrender  the  whole  power  without  reserve. 
The  constitution  establishes  the  general  principle  of  the  inviolability 
of  contracts.  Ogden  v.  Saunders,  12  Wheat.  312.  The  universeJ 
law  was  so  before  the  constitution,  which  is  but  declaratory  of  it 
12  Wheat  303,  304 ;  Federalist,  No.  44.  What  right  then  has  any 
judicial  magistrate  to  put  upon  these  provisions  of  the  *con-  r#4Qi 
stitution  a  limitation  not  to  be  found  in  either  the  letter  or  the  ^ 
spirit?  The  mischievous  influence  of  Blackstone's  unsupported 
dictum,  for  which  no  authority  can  be  vouched,  but  which  is  con- 
trary to  all  English  law,  suggested  the  ill  considered  notion  of  ju- 
dicial interpolation  that  has  gained  ground  in  this  country.  Legisla- 
tion cannot  be  retroactive,  for  then  it  becom^  adjudication.  To 
regulate  the  past  is  judicial,  to  regulate  the  'future  is  legislative. 
Toullier,  vol.  1,  sec.  1,  p.  18^  It  is  a  first  principle  of  the  jurispru- 
dence of  all  free  people,  having  written  constitutions,  that  legislation 
must  be  prospective  and  general,  not  retrospective  or  individuated. 
I  Toullier,  96 ;  Montesq.  Esp.  de  Loix,  liv.  11,  ch.  6 ;  liv.  6,  ch.  5.  A 
Turkish  firman,  or  Russian  ukase,  by  which  a  community  or  indi- 
vidual determines  and  executes  his  own  cause,  without  judicial  inter- 
vention, would  be  contrary  to  the  general  sense  of  mankind.  The 
instances  of  laws  which  are  void,  as  against  common  right,  mentioned 
in  the  case  of  Calder  v.  Bull,  3  Dall.  388,  are  laws  punishing  inno- 
cent actions,  violating  existing  laws,  impairing  private  contracts, 
making  a  person  judge  in  his  own  cause,  taking  property  from  one 
and  giving  it  to  another :  authority  to  make  such  laws  is  not  among 
the  powers  intrusted  to  legislatures.  They  cannot  revoke  their  own 
grants.  Terret  v.  Taylor,  9  Cra.  45 ;  United  States  v.  Arredondo,  6 
Peters,  728.    Even  a  constitutional  power  unreasonably  exercised, 
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this  court  has  declared  would  be  void.  Jackson  v.  Lamphire,  3 
Peters,  280.  Whether  an  act  of  legislation  must  be  contrary  to  the 
constitution  as  well  as  first  principles,  and  whether  all  ex  post  facto 
legislation  of  the  states  is  void,  are  questions  upon  which  the  federal 
judges  have  not  been  perfectly  agreed.  Judge  Chase  affirms  these 
positions;  Judge  Iredell  denies  them  in  Calder  v.  Bull,  3  Dall.  388, 
389 ;  Judge  Patterson's  aigument  in  Yanhom  v.  Dorrance,  strongly 
implies  his  agreement  with  Judge  Chase,  with  whom  Chief  Justice 
Marshall  agrees;  indeed,  it  appears  to  be  the  judgment  of  the  court, 
in  Fletcher  v.  Peck,  6  Cra.  132, 133,  135.  It  is  denied  by  Judge 
Washington  in  Beach  v.  Woodruff,  Peters'  C.  C.  Rep.  6;  and  in 
Satterlee  v.  Matthewson,  2  Peters,  413:  yet  he  appears  in  principle  ' 
to  acknowledge  it  in  Ogden  v.  Saunders,  12  Wheat  266,  267.  In 
Fletcher  v.  Peck,  6  Cranch,  143,  Judge  Johnson  strenuously  asserts, 
*4921  ^^^  ^^  constitution  of  the  United  States  forbids  all  *ex  post 
-I  facto  legislation,  civil  as  well  as  criminal ;  as  he  does  again  in 
12  Wheat  286,  and  in  his  elaborate  note  in  the  appendix  to  2  Peters, 
281.  The  same  ground  is  most  ably  occupied  by  the  supreme  court 
of  New  York  in  Dash  v.  Van  Kleeck,  7  Johns.  493,  601,  609 ;  and 
in  Stoddard  v.  Smith,  6  Bin.  370,  Judge  Brackenridge  says,  that  the 
notion  of  confining  ex  post  facto  to  criminal  laws,  is  merely  Ame- 
rican. Certainly  such  is  not  the  language  of  the  constitution,  nor 
the  spirit,  the  reason,  or  the  policy.  At  least,  when  states  are  parties 
to  a  contract,  they  ought  not  to  be  permitted  to  enact  ex  poet  facto 
laws  concerning  it  The  supreme  court  of  Massachusetts  in  a  late 
case  have  added  an  able  aigument  to  their  judgment  against  it 
Picquet's  Case,  6  Pick.  Rep.  66. 

The  acts  in  question  take  private  property,  and  apply  it  to  public 
use,  without  just  compensation ;  and  for  injury  thus  inflicted,  they 
refuse  remedy  according  to  the  due  course  of  law.  It  is  the  common 
law  of  all  nations,  that  private  property  cannot  be  taken  by  an  act  of 
state,  without  individual  consent  or  judicial  umpirage.  Yanhom  v. 
Dorrance,  2  Dall.  314;  Picquet's  Case,  6  Pick.  66;  Pickering  v. 
Rutty,  1  Seig.  and  Rawie,  611 ;  Hallam's  Constitutional  History,  36. 
In  France  the  charter  requires  indemnity  to  be  paid  before  the  pro- 
perty is  taken.  In  no  country,  it  is  submitted,  can  even  a  tax  be 
imposed  upon  one  individual  alone. 

The  acts  violate  the  right  of  trial  by  jury ;  any  process  to  enforce 
the  lien  would  have  called  in  the  heirs,  who  might  have  pleaded 
payment,  release  or  satisfaction,  which  would  have  been  tried  by  jury. 
The  court  had  power,  and  it  is  every  day's  practice,  to  direct  issues 
to  try  facts  after  judgment  Wherever  there  is  a  court  of  chancery, 
that  might  have  interposed.  But  in  Pennsylvania  there  is  no  such 
court,  £ough  its  principles  are  recognized  and  administered.  Pol- 
lard V.  Shaffer,  1  Dall.  214;  Ebert  v.  Wood,  1  Bin.  217;  Murray 
v.  Willamson,  3  Bin.  136 ;  Jordan  v.  Cooper,  3  Seig.  and  Rawle, 
678.  The  chaige  denies  that  there  was  any  fact  to  try,  or  that 
Nicholson's  property  suffered  for  want  of  jury  trial.  But  it  is  sub- 
mitted that  the  state  might  have  been  compelled  to  prove  as  a  fact, 
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bow  much  Nicholaon  remained  indebted,  if  any  thing.  Legal  repre- 
sentatives, creditors,  terre-tenants,  might  have  applied  to  the  courts, 
on  motion,  to  question  the  lumping  sales,  arbitrary  compromises, 
compulsory  ^partitions,  extravagant  charges,  and  other  im-  r#^g^ 
positions  which  are  inflicted  by  the  obnoxious  i^cts.  The  ^ 
heirs  of  Nicholson  contend,  that,  on  a  full  settlement  of  accounts,  he 
owes  her  nothing.  Yet  all  his  estates  were  confiscated  without  satis- 
fying her  alleged  demand,  though  it  Is  said  that  there  was  no  ques- 
tion to  try,  nor  any  injustice  to  complain  of. 

By  his  contract  with  the  state,  Nicholson  was  entitled,  not  merely 
to  judicial  enforcement  of  the  Hen,  but  to  the  established  methods  of 
execution.  The  common  law,  vouchsafing  land  from  execution, 
was  repealed  in  Pennsylvania  as  early  as  1706,  by  a  statute  which 
makes  many  careful  and  tender  provisions  to.  protect  debtors  from 
harsh  and  hasty  proceedings.  This  long  established  law  is  familiar 
and  dear  to  the  people  of  that  state,  and  must  have  been  contem- 
plated by  both  parties  when  this  lien  was  arranged.  1  Dallas'  Laws 
of  Pennsylvania,  67;  1  Smith's  Laws  of  Pennsylvania,  67.^  Every 
execution,  it  is  expressly  provided,  shall  be  like  the  English  elegiL 
Inquisition  and  condemnation  are  indispensable.  The  charge  calls 
this  a  boon  which  the  state  might  revoke  at  pleasure,  ftnd  asks  who 
suffered  for  the  want  of  it  in  this  instance.  If  it  is  in  the  contract, 
that  question  does  not  meet  the  difficulty,  though  it  is  easily  an- 
swered. Nicholson's  family  and  creditors,  and  the  state,  all  suffered 
by  its  extra-judicial  confiscation  of  his  lands.  If,  instead  of  being 
sacrificed  at  commissioner's  sales,  they  had  been  sold  by  due  course 
of  law,  with  all  its  benignant  delays  and  methods  of  execution,  with 
opportunity  of  applying  to  court  to  regulate  them,  and  of  writ  of 
error  to  the  highest  court,  there  was  property  enough  to  have  paid  all 
that  the  state  or  private  creditors  demanded  of  Nicholson,  and  to 
have  left  a  principality  for  his  family. 

Sales  in  mass,  and  not  by  parcels,  as  these  acts  require,  are  con- 
trary to  the  established  practice  of  Pennsylvania.  Rowly  v.  Webb, 
1  Bin.  61 ;  Ryerson  v.  Nicholson,  2  Yeates,  616. 

By  the  acts  in  question  the  commissioners  were  empowered  to 
average,  compromise,  seize  and  sell  all  the  lands  at  any  sacrifice, 
buy  at  their  own  sales,  compel  partition,  seize  all  Nicholson's  private 
papers  wherever  found,  the  asylum  company  are  compelled  to  give 
up  his  shares,  and  the  commissioners  are  stimulated  by  a  bounty  of 
ten  per  cent  on  all  the  confiscations.  An  act  of  legislation  assumes 
that  an  individual  *is  indebted,  assumes  a  lien  for  the  debt,  r#jQj 
decrees  confiscation  of  all  his  estates,  enacts  a  title  to  purcha-  ^ 
sers,  and  forbids  all  judicial  revision.  The  second  section  of  the  act 
of  1807  declares  that  the  proceedings  thus  consummated,  shall  be  but 
prima  facie  evidence  of  the  grantee's  tide.  It  is  a  title  by  forfeiture, 
the  infirmity  of  which  is  acknowledged  by  the  very  act  of  its  creation, 
which  invites  judicial  ascertainment  But  that  act  excluding  all  direct 
means  of  sucn  ascertainment,  none  other  is  left  but  such  as  the  pre- 
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sent  action,  to  determine  collaterally  the  validity  of  the  acte  of  assem- 
bly, thus  shown  to  be  unconstitutional  and  void. 

2.  It  is  denied  that  the  state  had  any  lien  against  Nicholson,  or  that 
he  was  indebted  to  it  at  all ;  to  prove  which  his  family  relied  on  the 
treasury  books  and  the  following  acts  of  assembly,  to  show  that  his 
accounts  remained  unsettled  when  he  died  in  the  year  1800,  viz. 
act  of  20th  of  April,  1794,  3  Dal.  Laws  of  Penn.  790;  act  of  4th 
April,  17%,  sect.  12,  4  Dal.  Laws  of  Penn.  66;  act  of  5th  April, 

1797,  sect.  1  and  8,  4  Dal.  Laws  of  Penn.  175 ;  act  of  4th  April, 

1798,  sect.  1  and  6,  4  Dal.  Laws  of  Penn.  268 ;  act  of  11th  April, 

1799,  sect.  4  and  7,  4  Dal.  Laws  of  Penn.  488. 
Notwithstanding  these  provisions,  those  of  the  acts  of  1782  and 

1785,  and  the  exclusive  keeping  of  all  Nicholson's  papers,  of  which 
the  state  possessed  itself,  there  never  was  a  legal  settlement  of  his 
accounts,  which  remain  open  on  the  treasury  books  to  this  day,  and 
no  one  can  tell  upon  what  seulement  the  state  relies,  whether  fiscal 
or  judicial.  The  first  judgment  of  the  state,  entered  the  18th  De- 
cember,»  1795,  was  obtained  in  a  suit  brought  before  Nicholson  was 
out  of  ofilice,  in  which  no  execution  ever  issued,  and  which  expired 
for  want  of  revival.  The  fiscal  settlements,  jdaied  in  1796,  are  all 
on  stock  balAnces,  carried  to  new  accounts,  without  any  settlement 
in  money,  as  the  law  requires.  They  are,  therefore,  but  liquidations 
of  particular  accounts,  and  not  a  balance  of  all  the  respective  de- 
mands between  the  parties,  struck  in  money.  The  agreement  of 
attorneys,  by  which  the  judgment  was  confessed  in  1797,  stipulates 
for  future  settlements,  which  precludes  the  idea  of  actual  settlement. 
The  question  then  is,  whether,  and  how  the  state  got  the  lien  which 
it  assumed. 

*4951  ^^^^  ^^  ^  privilege  strictissimi  juris,  a  preference,  hold  or 
-'  ^encumbrance,  in  the  nature  of  a  judgment,  not  favoured  in 
law,  nor  to  be  extended  by  construction.  It  is  dormant,  cautionary, 
and  incapable  of  activity,  till  put  in  force  by  another  impulse.  It  is 
not  specific  like  a  mortgage,  jus  in  re,  but  general,  merely  ad  rem. 
It  does  not  levy,  dispossess  or  put  in  possession,  and  has  none  of  the 
properties  of  execution.  Gibbs  v.  Gibbs,  1  Dal.  371 ;  Blair  v.  The 
Ship  Charles  Carter,  3  Cranch,  332;  Thellusson  v.  Smith,  2  WheaL 
396;  Conard  V.  The  Atlantic  Insurance  Company,  1  Peters,  442. 
Liens,  being  in  derogation  of  common  law,  are  to  be  construed 
strictly,  and  enforced  literally.  Witli  respect  to  them,  form  is  sub- 
stance. The  twelfth  section  of  the  act  of  1785,  2  Dal.  Laws  of 
Penn.  251,  requires  that  in  order  to  constitute  a  lien,  there  must  be, 
1,  debt;  2,  settlement;  3,  by  the  proper  officers;  4,  in  the  prescribed 
manner;  '5,  with  notice  to  the  debtor;  6,  the  whole  of  whose  ac- 
counts must  be  settled ;  7,  and  the  balance  struck  in  current  money; 
8,  that  balance  reported  to  the  executive ;  9,  and  entered  at  large  in 
the  treasury  books.  Not  one  of  these  requisites  can  be  shown  in  the 
alleged  settlement. 

The  difficulty  the  plaintiffs  have  to  contend  with  here,  is  not  con- 
struction of  the  various  provisions  of  the  acts  of  assembly,  which  all 
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speak  a  clear  aod  satisfactory  language,  but  an  adverse  decision  of 
the  supreme  court  of  the  state  in  the  case  of  Smith  against  Nichol- 
son, 4  Yeates,  6,  which  decision  the  circuit  court  adopted  as  right  in 
itself,  and  binding  the  judgment  of  the  court,  even  though  wrong. 
It  was  an  abstract  question,  stated  and  submitted  by  agreement  of 
parties,  to  which  the  legal  representatives  of  Nicholson  were  not  a 
party ;  nor  was  it  determined  in  the  highest  court  of  the  state,  which, 
at  the  time  of  that  decision  was  the  high  court  of  errors  and  appeals, 
since  abolished.  It  would  hot,  therefore,  be'  binding,  even  in  the 
courts  of  the  state :  Bevan  against  Taylor,  7  Se^.  and  Rawle,  401. 
In  a  controversy  between  a  state  and  one  of  its  citizens,  a  court  of 
that'state  should  not  deprive  him  of  the  benefit  of  the  revision  of  the 
supreme  court  of  the  United  States,  provided  the  case  be  such  as  to 
give  the  latter  jurisdiction.  If  the  laws  in  question  should  be  deemed 
invalid  by  this  court,  it  cannot  surrender  its  judgment  to  that  of  the 
state  court.  The  series  of  its  adjudicationsr  on  this  subject  is  as  fol- 
lows :  M'Kean  v.  Delancy,  5  Cranch,  32 ;  Mutual  Assurance  So- 
ciety V.  Watts'  Executors,  1  Wheaton,  290;  Ship  v.  Miller,  2  Whea- 
ton,  ♦325 ;  Thatcher  v.  Powel,  6  Wheaton,  127 ;  Elmendorf  r^Aqa 
V.  Taylor,  10  Wheaton,  159 ;  Jackson  v.  Chew,  12  Wheaton,  l  *^ 
162 ;  Inglis  v.  The  Trustees  of  the  Sailors'  Snug  Harbour,  3  Pet. 
127 ;  Henderson  v.  Griffin,  5  Pet.  155 ;  Catbcart  v.  Robinson,  5 
Pet.  234;  Taylor  v.  Thompson,  5  Pet.  368;  Hinde  v.  Vattier,  6 
Pet  401 ;  Ross  v.  M'Clung,  6  Pet.  283 ;  Green  v.  Neal,  6  Pet  291. 

The  principles  to  be  extracted  from  all  these  cases  are,  that  they 
are  binding  only  when  they  establish  general  rules  of  property,  per- 
haps of  evidence,  adjudged  in  the  highest  state  courts,  and  being, 
like  the  common  law  or  acts  of  assembly,  uniform  and  univereal  in 
their  operation.  But  though  binding,  ihey  are  not  conclusive.  This 
court  is  to  examine  and  judge  for  itself.  If  the  courts  of  the  United 
States  surrender  their  judgment  to  those  of  the  states,  it  is  a  con- 
cession of  vast  amount  Respect  is  due,  uniformity  is  desirable ;  but 
submission  would  take  from  the  courts  of  the  United  States  their  su- 
premacy and  usefulness.  Even  state  legislation  has  never  been 
suffered  to  change  the  practice  of  the  federal  courts.  Wayman  v. 
Southard,  10  Wheaton,  1.  The  case  of  Smith  and  Nicholson  not 
having  been  adjudged  by  the  highest  court  of  the  state,  not  estab^ 
lishi Ag  any  general  rule  of  property  or  of  evidence,  and  not  adjudging 
the  question  presented  by  this  case,  is  therefore  not  a  binding  au- 
thority. In  that  case  the  question  of  settlement  was  taken  for  granted, 
tc^ether  with  that  of  notice ;  and  all  the  other  positions  contested  in 
this  case,  except  whether  the  governor's  sanction  is  indispensable  to 
him.  The  general  construction  and  operation  of  the  act  of  1785,  in 
connexion  with  all  the  other  acts  of  assembly  which  tend  to  explain  it 
as  now  submitted,  was  never  presented. 

If,  notwithstanding  these  views,  this  court  should  uphold  the  lien, 
it  becomes  necessary  to  inquire  whether  it  had  not  expired  before  the 
acts  of  1806  and  1807  assumed  its  existence.  The  judgment  of 
1795  expired  in  1802,  for  want  of  scire  facias  to  revive  it    The 
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judgment  of  1797  is  inconsistent  with  the  fiscal  lien  of  1796;  for 
can  there  be  two  liens  for  the  same  debt?  lien  is  a  thing  incompatible 
with  another  title,  it  is  a  single  hold  or  encumbrance  excluding  all 
other  rights  of  other  claimants,  and  all  other  claims  of  the  same 
claimant,  to  the  thing  bound  by  the  lien.  A  lien  claimant  loses  his 
*d971  ^^^^  ^y  ^letting  go  of  it  for  an  instant,  or  by  taking  other  se- 

J  curity  for  the  debt.  Kaufelt  v.  Bower,  7  Serg.  and  Rawle, 
73;  Cranston  v.  The  Philadelphia  Insurance  Company,  5  Bin. 
640 ;  Ramsey  v.  AUegre,  12  Wheaton,  612 ;  Collins  v.  Ongley,  3 
Selwyn,  N.  P.  1163.  There  may  be  double  security  and  several 
remedies,  as  bond  and  mortgage,  or  covenant  and  distress ;  Gordon 
V.  Correy,  6  Bin.  552 ;  Bantleton  v.  Smith,  2  Bin.  146 ;  but  there 
cannot  be  two  liens  for  the  same  thing.  It  is  not  a  question  of  ex- 
tinguishment but  of  election.  The  state  was  bound  to  choose,  and 
did  choose,  relying  on  the  lien  by  the  judgment  of  1797,  which  gave 
a  plain  and  adequate  recourse,  instead  of  the  fiscal  settlement  of 
1796,  which  was  involved  in  doubt  and  dtfiSculty.  The  fiscal  lien 
never  was  set  up  until  several  years  after  Nicholson's  death,  when  it 
was  found  that  the  lien  of  the  judgment  proved  abortive.  The  only 
reliance  was  that  judgment,  and  that  was  suspended  or  satisfied  in 
law  by  several  of  the  executions  under  it ;  one  of  which  was  staid 
by  the  plaintiff's  order,  another  not  executed  by  order  of  the  comp- 
troller-general of  the  state,  and  a  third  levied  on  real  estate,  which 
was  subjected  to  inquisition,  condemnation,  and  venditioni  exponas, 
yet  outstanding.  The  general  rule  of  law  and  reason,  under  such 
circumstances,  is  that  the  debt  is  discharged.  Little  v.  Delancy,  5 
Bin.  267.     The  whole  liability  is  transferred  to  the  sherifif. 

It  may  b^,  moreover,  alleged  that  the  state  has  a  lien  by  Nichol- 
son's death  insolvent.  But  first,  there  is  no  proof  that  he  died  in- 
solvent ;  and  secondly,  if  he  did,  all  debts  due  to  the  commonwealth 
of  Pennsylvania  are  postponed  to  all  other  debts,  by  the  fourteenth 
section  of  the  intestate  act  of  1794.  3  Dal.  Laws  of  Pennsylvania, 
357 ;  3  Smith's  edition  of  the  Laws  of  Pennsylvania^  145.  The 
lien  was  but  a  debt,  in  which  case  it  has  been  settled  by  the  courts 
of  that  state,  that  it  must  take  its  place  after  certain  other  debts. 
Moliere  v.  Noe,  4  Dal.  450 ;  Scott  v.  Ramsey,  1  Bin.  221.  There 
were  many  judgments  and  liens  of  individual  creditors  preceding 
those  of  the  state,  which  by  law  outrank  it ;  and  indeed  it  was  to 
forestall  those  very  creditors  when  their  advantages  were  ascertained^ 
that  the  legislature  recurred  to  the  fiscal  lien  of  1796,  which  the  acts 
of  assembly  assume.  . 

*i981       I^astly.    There  are  four  exceptions  on  points  of  evidence. 

^  ^Ist  The  journal  of  the  house  of  representatives  of  Penn- 
sylvania was  ofiered  to  prove  that  the  same  sums  and  the  same  stock 
as  claimed  under  the  alleged  fiscal  lien  were  claimed  in  the  action  of 
trover.  2d.  The  same  journal  was  offered  to  show  the  report  of  a 
committee  to  the  same  effect.  3d.  The  appendix  to  another  report 
of  a  committee  was  offered  to  show  that  Nicholson's  accounts  were 
unsettled.  All  this  testimony  was  rejected.  Office  registers,  church 
368 


Digitized  by 


Google 


JANUARY  TERM,  1833.  .  498 

[Lessee  of  Livingston  t.  Moore  and  others.] 
r^isten,  and  parish  registere  are  received  ia  evidence  as  public  do 
cuments  made  by  disinterested  peisons.  The  books  of  any  public 
corporation  are  evidence  of  its  acts  and  proceedings.  Owings  v. 
Speed,  2  Stark.  Evid.  177,  6  Wheat  420.  Why,  then,  are  not  the 
acts  of  the  constituted  authorities  of  a  state  evidence  against  it?  The 
suite  took  defence  in  this  case ;  and  can  it  be  a  well-founded  ob- 
jection, after  several  laws  of  the  state  were  read  in  evidence,  that 
the  proceedings  of  committees  of  the  legislature  were  not  also  evi- 
dence, because  they  had  not  become  enactments?  The  case  of  Kelly 
V.  Jackson,  6  Pet  630,  is  supposed  to  settle  this  point 

The  ledger  of  the  treasury  was  offered  to  show  that  the  accounts 
between  the  state  and  Nicholson  remain  unsettled,  and  rejected  on 
the  ground  tliat  the  ledger  is  not  a  book  of  original  entries,  and  that 
the  accounts  are  incomplete.  But  as  the  sUite  was  defending  its 
grantees  the  defendants,  proof  from  any  book  or  account  kept  by  the 
officers  of  the  state,  whether  original  or  not,  and  however  incomplete, 
would  be  good  evidence  against  the  state.  The  error  in  ruling  this 
point  must  be  imputed  to  a  misapprehension  that  the  ledger  was 
offered  by  the  state,  instead  of  being  offered  against  it 

Mr.  Binney,  for  the  defendants  in  error,  stated  that  Mr.  Seigeant 
and  himself  appeared  in  support  of  the  judgment  of  the  circuit 
court,  by  the  appointment  of  the  governor  of  Pennsylvania,  under 
certain  resolutions  of  the  legislature. 

The  case  in  that  court  was  an  ejectment  by  the  heirs  of  John 
Nicholson,  for  two  tracts  of  land  in  Franklin  county,  the  title  of 
which  was  admitted  to  be  in  them,  unless  divested  by  certain  alleged 
liens  and  proceedings  of  the  sU&te  of  Pennsylvania.  By  agreement 
the  proceedings  by  the  state  were  to  be  set  up  as  a  defence,  and  the 
question,  whether  the  tide  of  *John  Nicholson,  and  his  heiis,  r^AQQ 
was  divested  by  them,  was  to  be  brought  forward  and  sub-  *- 
mitted  on  its  merits.  The  case,  therefore,  turned  upon  this  defence, 
the  history  of  which  may  be  briefly  stated. 

In  March  and  December,  1796,  certain  accounts  between  the  stale 
and  John  Nicholson  were  settled  in  the  department  of  accounts,  by 
which  he  was  found  a  debtor  to  the  state  in  laige  amounts.  On 
these  settlements  the  state  claimed  to  have  a  lien  on  John  Nicholson's 
real  estate  throughout  the  commonwealth.  In  December,  1795,  and 
March,  1797,  the  state  obtained  judgments  against  him  for  laige 
sums.  On  these  judgments  a  similar  lien  was  asserted.  In  1806 
and  1807,  the  legislature  passed  two  acts  authorizing  commissioners 
under  a  warrant  by  the  governor  to  sell  the  lands  of  John  Nicholson 
in  satisfaction  of  these  liens.  At  sales  under  this  process,  the  de- 
fendants bought  and  entered  into  possession,  and  continued  in  pos- 
session more  than  twenty-one  years  without  question,  the  youngest 
of  the  children  of  John  Nicholson  having  been  of  age  twelve  years 
before  the  institution  of  the  ejectment,  and  four  of  them  having  been 
of  age  at  the  time  of  the  sales. 

The  plaintiffs  contended",  1.  That  none  of  the  accounU  were  so 
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settled  as  to  have  become  valid  liens.  2.  That  the  judgments  were 
not  a  lien.  3.  That  the  acts  of  1806  and  1807  were  unconstitu- 
tional and  void.  The  charge  was  on  all  the  points  to  the  contrary ; 
and  the  opinion  of  the  court  was  also  adverse  to  the  plaintiffs  in  over- 
ruling certain  matters  offered  in  evidence,  and  to  be  hereafter  noticed. 
The  questions  consequently  are,  whether  there  is  error  in  the  court's 
opinion  either  in  charge  to  the  jury,  or  in  rejection  of  the  offered 
testimony. 

The  acts  of  assembly  of  Pennsylvania  which  bear  upon  the  sub- 
ject, require  to  be  more  particularly  stated. 

At  all  times,  before  as  well  as  since  the  revolution,  Pennsylvania 
has  had  a  special  tribunal  for  the  settlement  of  public  accounts  con 
ceming  her  revenue  and  expenditures.  Prior  to  the  act  of  the  13th 
of  April,  1782,  this  tribunal  consisted  of  three  auditors  named  by  the 
assembly,  whose  certificate  was  conclusive  in  an  action  against  the 
debtor.  Act  of  Ist  March,  1 780,  secL  5,  M'Kean's  ed.  of  Laws,  287. 
*5001  ^^  ^^  ^^^^  ^^  ^April,  1782,  an  act  was  passed  to  establish 
^  the  comptroller-general's  office,  2  State  Laws,  44.  In  this 
office  all  public  accounts  were  to  be  seUled,  and  then  transmitted 
with  the  vouchers  to  the  supreme  executive  council.  If  approved  by 
the  council,  and  a  balance  was  found  due  by  the  state,  a  warrant 
was  to  be  drawn  by  the  president  of  the  council  upon  the  state  trea«- 
surer.  If  a  balance  was  found  due  to  the  state,  it  was  made  the  duty 
of  the  comptroller-general  to  take  the  most  effectual  steps  to  recover 
it,  by  filing  a  certificate  of  the  debt  in  the  office  of  the  proihonotary 
or  clerk  of  the  county  court,  and  taking  a  warrant  against  the  body, 
and  distress  against  the  goods,  and  if  there  were  none,  then  a  fieri 
facias  against  the  debtor's  lands.  The  act  makes  no  express  pro- 
vision for  non-approval  of  the  settlement  by  the  council  It  gives 
neither  appeal  from  the  council,  nor  trial  by  jury  to  the  debtor,  and 
it  does  not  make  the  settlement  a  lien.  By  this  act  John  Nicholson 
was  appointed  comptroller-general. 

On  the  18th  February,  1785,  an  act  was  passed,  entitled  <' An  act 
to  give  the  benefit  of  trial  by  jury  to  the  public  officers  of  this  state, 
and  to  other  persons  who  shall  be  proceeded  against  in  a  summary 
manner  by  the  comptroller-general  of  this  state."  It  allows  an  ap- 
peal by  the  debtor  to  the  supreme  court  within  one  month  after  notice 
of  a  settlement  approved  by  council,  upon  his  giving  security  in  the 
nature  of  special  bail  to  prosecute  the  appeal ;  and  as  a  necessary 
counterpoise  to  the  right  of  appeal,  the  twelfth  section  enacts,  "  that 
the  settlement  of  any  public  account  by  the  comptroller,  and  con- 
firmation thereof  by  the  supreme  executive  council,  whereby  any 
balance  or  sum  of  money  shall  be  found  due  from  any  person  to  the 
commonwealth,  shall  be  deemed  and  adjudged  to  be  a  lien  on  all 
the  real  estate  of  such  person  throughout  this  state,  in  the  same  man- 
ner as  if  judgment  had  been  given  in  favour  of  the  commonwealth 
against  such  person  for  such  debt  in  the  supreme  court.''  2  State 
Laws,  247. 

The  law  of  Pennsylvania  thus  remained  until  the  28th  March 
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1789,  when  an  act  was  passed  ^^  for  the  appointment  of  a  register- 
general,  for  the  purpose  of  registering  the  accounts  of  this  state.''    2 
State  Laws,  704. 

This  act  was  the  commencement  of  an  effort  to  introduce  into  the 
accounting  department  a  check  on  the  power  of  John  ^Nichol-  rm^Q^ 
son,  of  whom  the  assembly  became  jealous,  and  whom  they  ^ 
had  not  the  power  to  displace.  It  directed  the  comptroller-general 
to  submit  all  accounts  before  he  settled  the  same  to  the  register-ge- 
neral, and  to  take  his  advice  in  making  such  settlements;  but  the 
act  was  defective  in  several  points,  and  especially  in  not  requiring 
that  the  vouchers  should  be  submitted  with  the  accounts. 

A  supplement  was  passed  on  the  30th  September,  1789,  2  State 
Laws,  751,  to  remedy  this  defect;  and  it  ordered  the  comptroller- 
general  to  state,  adjust,  and  strike  the  balance,  and  to  report  his 
opinion  with  the  vouchers  to  the  register-general,  and  to  take  his  ad- 
vice before  final  allowance. 

This  act  was  defective  as  well  as  the  former,  in  making  the  office 
of  the  register-general  merely  advisory,  without  providing  for  a  dif- 
ference of  opinion,  or  obliging  the  comptroller-general  to  follow  the 
advice  given,  which  it  may  be  presumed,  from  what  follows,  that  he 
showed  no  disposition  to  do. 

The  act  of  1st  April,  1790,  2  State  Laws,  787,  was  then  passed, 
which,  as  to  all  subsequent  accounts,  directed  the  register-general  in 
the  first  instance  to  examine,  liquidate  and  adjust  them,  and  after- 
wards to  transmit  them  with  the  vouchers  to  the  comptroller-general 
for  his  examination  and  approbation.  If  they  agreed,  the  register 
was  to  transmit  the  account  and  vouchers  as  before  to  the  council. 
As  this  act  made  the  register-general  the  officer  to  settle  public  ac- 
counts, the  fifth  section  enacted  that  "  all  such  settlements  of  accounts 
shall  have  the  like  force  and  ^ect,  and  be  subject  to  the  like  appeal 
at  the  instance  of  the  party,  as  setdements  heretofore  made  by  the 
comptroller-general." 

The  law  stood  thus  at  the  adoption  of  the  present  constitution  of 
Pennsylvania,  on  the  2d  September,  1790,  when  a  single  executive 
having  been  substituted  for  the  council,  successive  acts  of  14th 
January,  I3th  April,  and  2l8t  September,  1791,  3  State  Laws,  3, 
73,  L13,  were  passed,  to  give  to  the  governor  the  power  of  performing 
all  duties  enjoined  upon  the  council  by  former  acts  of  assembly,  and 
among  others,  that  of  revising  and  approving  or  disapproving  the  set- 
tlements of  public  accounts;  but  the  last  mentioned  act  provides, 
that  all  future  accounts  settled  by  the  comptroller  and  register,  or 
either  of  them,  shall  be  referred  to  the  governor  for  his  approbation, 
only  *when  they  differ  in  opinion;  and  that  in  all  cases  rmxao 
where  they  agree,  "  only  the  balances  due  on  each  account  *• 
shall  be  certified  to  the  governor,  who  shall  thereupon  proceed  in 
like  manner  as  if  the  said  accounts  respectively  had  been  referred  to 
him  according  to  the  former  laws  upon  the  subject.  By  this  act  the 
governor  was  authorized    'Mn  like  manner  and  upon  the  same 
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conditionB  as  heretofore,"  to  allow  appeals,  or  to  cause  suits  to  b« 
instituted. 

On  the  4th  April,  1792,  a  further  act  was  passed,  entitled  ^^  An 
act  to  provide  for  the  settlement  of  public  accounts,  and  for  other 
purposes  therein  mentioned."  It  was  in  the  main  a  condensation  of 
the  existing  system  of  accounts.  It  repeated  several  provisions 
then  in  force,  added  others  not  material,  and  repealed  '^so  much  of 
any  former  act  as  was  thereby  altered  or  supplied,  and  no  more." 
The  second  section  enacted,  that  when  accounts  were  finally  settled, 
either  by  the  comptroller-general  and  register-general,  or  in  case  of 
their  disagreement,  by  the  governor,  the  comptroller  and  register  were 
each  to  enter  the  same  in  suitable  books,  and  upon  such  entry  jointly 
to  certify  the  balance,  and  the  fund  out  of  which  it  was  payable,  to 
the  governor,  who  was  to  draw  his  warrant  upon  the  treasurer  for  the 
amount.    ^ 

John  Nicholson  continued  comptroller-general  under  this  system 
until  the  11th  April,  1794,  when  he  resigned  his  office. 

But  one  act  in  regard  to  the  settlement  of  accounts  remains  to  be 
noticed.  It  was  passed  on  the  20th  April,  1795,  and  is  entitled  '^  An 
act  to  provide  for  the  settlement  of  the  accounts  of  John  Nicholson, 
late  comptroller-general."  3  State  Laws,  790.  It  authorizes  the 
comptroUer-gen&ral  to  employ  clerks  in  ad|ju6ting  John  Nicholson's 
accounts,  and  as  often  as  the  accounts,  or  such  parts  of  them  as  are 
independent  of  other  parts,  have  received  his  approbation,  it  requires 
him  to  transmit  them  to  the  register-general,  to  be  proceeded  on  as  is 
directed  in  case  of  other  accounts.  It  further  requires  the  comptroller 
and  register  to  make  separate  reports  to  the  next  session,  of  their  pro- 
gress in  the  settlement  of  these  accounts. 

In  this  state  of  the  law,  the  three  accounts  which  are  in  question 
wero  settled.  The  first  was  on  the  3d  and  8th  March,  1796,  in  which 
the  comptroller-general  preceded  the  register.  This  was  during  the 
mKcvvx  next  session  of  the  legislature,  after  the  ^act  of  20th  April, 
ouaj  J795  rpi^g  second  was  on  the  20th  and  22d  December,  1796, 
in  which  the  register  preceded  the  comptroller.  The  third  was  on  the 
20ih  December,  1796,  in  which  both  officers  signed  on  the  same  day. 

1.  The  court  charged  the  jury,  '<  that  these  accounts  between  John 
Nicholson  and  the  commonwealth,  or  some  of  them,  were  so  settled 
and  adjusted,  that  the  balances  or  sums  of  money  thereby  found  due 
to  the  commonwealth,  were  good  and  valid  liens  on  all  the  real 
estate  of  John  Nicholson  throughout  the  state  of  Pennsylvania." 

This  is  a  pur^  question  of  law,  turning,  1,  on  the  accounts  pro« 
duced  by  the  plaintififs  themselves,  and  2,  on  the  acts  of  assembly 
already  stated,  and  they  will  be  examined  in  this  order 

1.  The  accounts  produced. 

If  any  accounts  settled  by  the  register  and  comptroller-general  have 
the  lien  attributed,  it  is  supposed  that  these  have  it  A  few  charac- 
teristics of  them  will  be  shovvn,  and  then  the  objections  will  be 
noticed.  It  is  sufficient  for  the  judgment,  if  some  one  of  them  had 
a  lien.  The  court  was  not  asked  to  say  which  of  them,  nor  whether 
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all  had.     It  was,  indeed,  immaterial  if  any  one  of  them  had  it ;  but 
it  will  be  contended  to  have  been  the  effect  of  each  one  of  them.     . 

They  were  settled  by  the  raster  and  comptroller-general,  with 
whom,  by  the  acts  of  4th  April,  1792,  and  20th  April,  1795,  this 
power  was  deposited ;  and  they  agreed. 

They  were  settled  in  due  official  order.  If  the  act  of  20th  April, 
1795,  is  wholly  inoperative,  or  if  its  operation  continued  beyond  the 
session  of  1795 — 1796,  still  there  are  two  accounts  which  are  settled 
by  these  officers  in  the  •  proper  order  of  precedence.  If  the  redster 
must  examine  first,  he  has  so  signed  the  account  of  20ih  and  22d 
December,  1796,  and  the  court  in  support  of  an  official  act,  will  intend 
that  he  first  examined  and  signed  that  account  which  presents  the  same 
date  to  both  signatures.  If  the  comptroller  roust  examine  first  ac- 
cording to  the  act  of  20th  April,  1795,  he  has  so  signed  the  account 
of  3d  and  8th  March,  and  it  will  be  for  the  same  reason  intended 
that  he  signed  and  examined  first  the  account  of  20lh  December. 

If  the  act  of  20th  April,  1796,  only  suspended  the  usual  order 
*of  examination  until  the  end  of  the  next  session,  which  is  its  rmgQA 
true  construction,  then  all  the  accounts  are  settled  in  due  ■- 
order.  The  order,  however,  is  immaterial,  as  both  officers  are  em- 
powered by  law  to  perform  the  same  acts,  and  both  have  performed 
them. 

They  find  a  balance  or  sum  of  money  due  by  John  Nicholson  to  the 
commonwealth.  The  question  is  not  whether  it  is  regularly  due,  but 
whether  the  seitlemenijinds  it  to  be  due,  of  which  there  is  no  doubt 
The  clear  meaning  of  the  accounts  on  their  face,  is,  that  there  is  a 
balance  found  due  by  John  Nicholson  to  the  commonwealth.  The 
account  settled  is  the  "  settlement  of  an  account"  Interpreted  as  all 
accounts  should  be,  expressing  in  the  short  language  of  accounts  a 
well  known  meaning,  they  find  John  Nicholson  a  debtor  to  the  com- 
monwealth, in  the  sums  necessary  to  balance  the  accounts.  No 
court  wants  an  interpreter  to  explain  this.  It  is  the  plain  and  uni- 
versally understood  language  of  accounts ;  and  what  it  means  is  no 
more  a  matter  of  disputable  fact,  than  what  the  Arabic  numerals  in 
the  columns  mean.  The  account  thus  settled,  is  what  the  act  means 
to  describe  as  ''  the  settlement  of  an  account  whereby  a  balance  shall 
be  found  due."  No  other  terms  or  finding  can  be  necessary.  The 
finding  is  the  settlement,  and  the  settlement  is  the  account  settled. 
The  Glance  of  each  account  is  a  sum  of  money  with  which  he  is 
charged,  because  the  items  of  debit  which  exceed  the  credits,  are 
sums  of  money,  and  the  account  is  a  money  account  in  the  lawful 
currency  of  the  day  of  settlement,  and  not  in  the  currency  in  which 
the  certificates  charged  were  themselves  expressed.  One  of  the  ac- 
counts is  doubtless  in  regard  to  continental  certificates,  but  they  are 
estimated  and  charged  at  a  certain  price,  in  the  then  money  or  cur- 
rency of  the  country,  according  to  the  authority  given  to  the  account- 
ing officer,  by  the  act  of  13ih  April,  1782,  to  charge  the  value  of 
public  property  and  eflfects  not  accounted  for.  Continental  certv- 
Jicates  account^  is  merely  a  denomination  of  the  particular  account, 
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to  show  the  origin  of  charge  and  dischaige.  Merchandise  account^ 
stock  account^  funded  debt  account^  are  not  the  less  accounts  in 
monet/^  because  they  are  so  headed  in  the  ledger.  So  of  account  in 
continental  cert^cates,  or  three  per  cent,  stock  account ,  which  is  the 
♦5051  ^^^S^^^  0^  ^^^^  settlements.  ♦Whether  they  are  charged 
^  at  too  high  a  rate  or  otherwise,  is  no  question  here. 

Finally,  they  are  pvhlic  accounts,  and  thus  complete  the  descrip- 
tion in  the  act  of  1785. 

The  objections  to  this  view  are  the  following. 

The  balances  were  not  certified  to  the  governor  according  to  the 
act  of2lst  September^  1791.  The  answers  are,  First,  that  Siis  was 
unnecessary  when  a  balance  was  found  due  to  the  commonwealth. 
The  object  of  the  certificate  was,  that  the  governor  might  proceed  in 
like  manner  as  if  the  account  had  been  referred  to  him  according  to 
former  laws.  The  act  of  13th  April,  1782,  sect.  2,  is  the  only  act 
which  regulated  the  proceeding,  namely,  that  when  a  balance  was 
due  by  the  state,  the  executive  was  to  draw  a  warrant  on  the  trea- 
surer, and  when  due  to  the  state,  that  the  comptroller  should  take 
steps  for  speedy  recovery.  The  act  of  September,  1791,  did  not 
mean  that  the  comptroller  and  register  should  certify  a  balance  to  the 
governor,  upon  which  he  was  to  do  nothing.  Secondly,  if  the  certi- 
ficate was  ever  necessary  in  such  a  case,  it  was  not  to  give  the  lien. 
The  certificate  was  first  required  by  the  act  of  September,  1791. 
The  lien  is  given  by  the  act  of  L785.  The  lien,  if  it  attaches  at  all, 
does  so  immediately.  There  is  no  limitation  of  time  to  the  certifi- 
cate. If  the  omission  to  transmit  it  has  any  efifect,  it  is  merely  to 
keep  the  appeal  open,  or  to  suspend  the  chai^ge  of  interest.  But 
there  is  no  question  here  either  as  to  appeal  or  interest  The  lien  is, 
and  always  has  been,  independent  of  both. 

The  acts  suppose  but  one  settlement  on  which  the  lien  is  to  arise, 
and  here  are  several,  and  after  all  there  were  still  accounts  unset- 
tled between  the  parties.  The  answers  are.  First,  that  no  act  re- 
quires, or  supposes  all  accounts  to  be  settled  at  once,  nor  is  it  reason- 
able, unless  they  are  dependent  parts  of  the  same  account.  The 
accounts  in  question  purport,  two  out  of  three,  to  be  independent 
accounts,  and  the  third  is  but  a  continuation  of  one  of  the  former,  in 
consequence  of  a  payment  by  the  debtor,  which  changed  the  balance. 
Secondly,  non  constat,  there  were  other  accounts  between  the  parties 
at  that  time.  Thirdly,  the  act  of  20th  April,  1795,  authorizes  a 
separation  of  the  accounts  into  independent  parts.  Fourthly,  the 
♦5061  '^^"'  ^^^^  ^is^9  belongs  to  ♦the  final  settlement  of  an  account, 
-'  not  to  the  settlement  of  a  final  account. 

The  accounts  were  not  entered  i?i  the  books  of  the  register  and 
of  the  comptroller-general,  according  to  the  second  section  of  t/ie 
ait  of  ith  April,  1792.  The  answers  are,  First,  that  if  necessary  by 
law,  it  must  be  presumed  they  were  so  entered,  as  it  was  the  duty 
of  the  officers,  and  it  does  not  appear  but  that  they  performed  iu 
Secondly,  the  accounts  on  their  face,  show  that  they  were  entered  at 
the  date  of  the  settlement.  The  memorandum  on  the  account  of 
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20di  December,  1796,  that  it  was  not  entered  until  June,  1800,  was 
shown  by  the  evidence  to  be  an  interpolation  by  a  stranger.  Thirdly, 
the  entry  in  the  books  is  no  part  of  the  settlement,  nor  connected 
with  it  The  design  of  it  was  exclusively  fiscal,  to  show  the  resources 
of  the  commonwealth,  and  her  liabilities,  by  an  index  of  her  debts 
and  credits. 

No  notice  of  the  intended  settlement  was  given  to  the  debtor. 
The  answers  are.  First,  that  notice  was  not  necessary  by  the  act  It 
was  made  the  duty  of  the  debtor  to  submit  his  own  account  for  set- 
tlement, and  it  is  to  be  presumed  that  he  did.  Secondly,  if  neces- 
sary, the  presumption  of  law  after  such  a  length  of  time,  and  nothing 
appearing  to  the  contrary,  is,  that  the  officers  did  their  duty.  This 
presumption  is  m(ide  on  the  principle  of  quieting  possession,  of  sus- 
taining official  acts,  and  of  supposing  that  things  which  it  would  have 
been  culpable  to  omit,  were  rightly  done.  Hillary  v.  Waller,  12 
Yes.  252,  226;  Eldridge  v.  Knott,  Cowp.  216;  Pickering  v.  Stam- 
ford, 2  Yes.  Jun.  583 ;  King  v.  Long  Buckley,  7  East,  45 ;  Society 
V.  Young,  2  N.  Hamp.  Rep.  310;  Brown  v.  Wood,  17  Mass.  72; 
Hartwell  v.  Root,  19  Johns.  345 ;  Williams  v.  East  India  Company, 

3  East,  192;  Monke  v.  Butler,  1  Roll.  Rep.  83;  King  v.  Hawkins, 
10  East  216;  King  v.  Yerelst,  3  Camph.  432;  Taylor  v.  Cook,  8 
Price,  653;  Wilkinson  v.  Leland,  2  Peters,  660 ;  Ex  parte  Bollman, 

4  Cranch,  129;  WilUnk  v.  Miles,  1  Peters'  O.  C.  Rep.  429;  United 
States  V.  Batchelder,  2  Gall.  16;  Fales  v.  Whitney,  7  Pick.  225; 
Starkie  on  Ev.  4th  part,  1250.  Thirdly,  the  public  act  of  20th 
April,  1795,  was  notice.  And  lastly,  the  accounts  produced  on  the 
plaintiff's  subpoena  to  Harrisbuig  were  proof  of  actual  notice.  They 
bear  date  before  the  two  settlements  m  December,  1796,  and  were 
preparatory  to  them.  Possession  *of  these  by  John  Nichol-  r^scyr 
son  and  his  counsel,  which  was  in  undisputed  proof,  was  such  ^ 
evidence  of  notice,  that  being  uncontradicted,  the  court  was  entided 
to  say  to  the  jury,  that  they  ought  to  suppose  notice.  It  is  not  ad- 
mitted that  the  judge  was  asked  to  leave  notice  to  the  jury  as  a 
matter  of  fact 

J%e  settlements  were  merged  in  the  judgment  of  Marchy  1797. 
TYansit  in  remjtidicatam.  The  answers  are.  First,  it  is  not  shown 
that  the  judgment  was  for  the  same  debt  as  the  settlement,  nor  was 
the  court  adred  to  instruct  the  jury  upon  that  hypothesis.  This 
court  will  not  infer  a  fact  from  the  mere  similarity  of  items,  to  in- 
volve the  circuit  court  in  error.  Secondly,  the  doctrine  of  extinguish- 
ment,  as  drawn  from  the  principle  transit  in  remjtidicatam^  applies 
only  to  the  very  cause  of  action  in  suit,  and  does  not  affect  collateral 
securities  or  collateral  concurrent  remedies.  The  cause  of  action  in 
that  suit  was  not  the  settlement,  nor  the  settled  account,  but  the 
trover  and  conversion  of  certain  certificates  of  stock.  The  settle- 
ment remains  as  it  was,  with  all  its  incidents  and  securities.  Had 
the  cause  of  action  been  the  debt  due,  it  would  not  have  altered  the 
case.  The  setdement  remained,  and  if  a  lien  attended  it,  the  lien 
also  remained.    A  judgment  without  satisfaction  is  not  an  extinguish- 
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ment  of  a  collateral  remedy  for  the  same  cause  of  action.  Chipman 
V.  Martin,  13  Johns.  240;  Bantleon  v.  Smith,  2  Binn.  146;  Day  v. 
Seal,  14  Johns.  404;  Gordon  v.  Corry,  5  Binn.  552;  Houldebil  v. 
Desanges,  2  Stark.  N.  P.  C.  337 ;  Lenox  v.  M'Call,  9  Serg.  and 
Rawle,  302;  Drake  v.  Mitchell,  3  Easr,  258. 

The  settlements  were  waived  by  bringing  tart  for  the  stock,  and 
the  contract  of  the  accounts  cannot  now  ^  set  up.  The  answers 
are  that  the  identity  of  the  demands  is  not  established  by  evidence ; 
that  if  it  were,  it  was  the  duty  of  the  debtor  to  avail  himself  of  the 
objection  by  pleading  the  settlements.  Not  having  done  so,  lie  is  in 
the  case  of  a  defendant  who  suffers  judgment  both  in  tort  and  con- 
tract for  the  same  thing.  All  he  can  object  to  is  double  satisfaction, 
and  that  question  does  not  arise.  The  judgment  in  trover  is  not  a 
waiver  of  the  settlement,  because  it  is  entirely  consistent  with  it, 
both  proceeding  upon  the  ground  of  converting  or  not  accounting  for 
the  public  money.  The  conflict  between  tort  and  assumpsit  springs 
from  forms  of  action,  and  is  entirely  technical. 
*5081  *^'  '^'^^^  accounts  then  having  been  duly  settled,  and 
^  followed  by  a  lien  as  much  as  any  accounts  could  l;e,  the 
question  arises  whether  any  accounts  settled  in  1796,  agreeably  to 
the  acts  of  assembly  then  in  force,  were  attended  by  a  lien. 

A  lien  was  at  one  period  given  to  a  settlement  in  the  accounting 
department  beyond  doubt.  It  has  never  been  expressly  repealed, 
nor  has  the  law  been  expressly  supplied  or  altered  in  this  respect,  so 
as  to  bring  the  12th  section  of  the  act  of  1785,  within  the  repealing 
clause  in  the  11th  section  of  the  act  of  1792.  The  question  then  is, 
whether  the  system  of  accounting  has  been  so  changed,  as  that  the 
security  intended  and  given  by  the  act  of  1785,  has  become  imprac- 
ticable and  is  lost.  The  objections  to  such  a  view  of  the  law  are 
not  easily  obviated.  The  Ken  was  given  as  a  counteipoise  to  the 
right  of  appeal.  The  act  of  1785  is  an  act  giving  and  regulating 
appeals  and  the  lien.  There  is  no  other  subject  introduced  into  it. 
Now  the  whole  of  the  act,  so  far  as  it  regards  appeals,  must  be  ad- 
mitted to  have  continued  in  force,  until  after  these  settlements.  Ad 
appeal  continued  to  be  the  express  right  of  the  debtor  under  every 
subsequent  modification  of  the  law,  and  yet  the  act  of  1785  was  the 
only  act  to  regulate  the  subject,  until  the  act  of  the  20th  of  March, 
1811,  Purdon,  764.  The  continuance  of  this  part  of  the  system  is 
a  powerful  argument  in  favour  of  continuing  the  lien  to  the  com- 
monwealth, which  alone  reconciled  the  appeal  with  the  public  in^ 
teresL  The  security  of  special  bail  was  inadequate.  The  present 
accounting  system  of  Pennsylvania,  under  the  act  of  1811,  continues 
to  connect  appeal  and  lien  together. 

The  lien  given  by  the  act  of  1785,  belongs  moreover  to  a  settle- 
ment in  1796  by  necessary  implication,  and  also  by  express  enact- 
ment 

First,  by  implication.    In  1782,  the  department  of  accounts  con- 
sisted of  the  comptroller,  with  a  power  of  revision  in  the  executive. 
The  comptroller  alone  settled.    The  executive  did  not  settle.    The 
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comptroller  pronounced  the  judgment;  the  council  approved  or  dis- 
approved, and  in  the  former  case  left  the  settlement  in  force  as  the 
judgment  of  the  comptroller.  This  is  the  clear  language  of  the  act. 
The  act  of  1785  speaks  in  the  same  terras.  The  appeal  is  from  the 
comptroller's  seulement,  from  his  award,  and  not  from  the  council's 
confirmation.  The  act  of  March,  1789,  is  to  the  same  effect.  Be- 
fore ^the  comptroller  shall  finally  settle  an  account,  in  pur-  r^gng 
suance  of  former  laws,  he  is  to  transmit  it  to  the  register.  The  ^ 
comptroller  then  was  deemed  to  settle  the  account  finally.  The  acts 
of  the  30th  of  September,  1789,  and  1st  of  April,  1790,  repeat  the 
provision.  Further,  when  we  recur  to  the  12ih  section  of  the  act 
of  1 785,  we  perceive  that  the  lien  is  given  to  the  settlement  by  the 
comptroller  confirmed  by  the  council,  but  not  to  the  confirmation  of 
the  council.  It  is  given  to  the  comptroller's  settlement  perfected  ac- 
cording to  law.  The  virtue  of  the  proceeding  is  in  his  settlement 
sanctioned  by  the  council,  but  not  in  the  sanction  of  the  council. 
In  case  of  appeal  it  is  his  seUlement  that  is  established  by  the  court, 
and  not  the  sentence,  of  confirmation  by  the  council.  The  lien  is 
given  to  that  adjudication  which  finds  the  balance  to  be  due,  namely, 
the  settlement  by  the  comptroller,  and  not  to  the  confirmation  by 
council,  which  does  not  find  any  thing  due,  but  only  establishes  the 
settlement.  If  we  find  then,  as  we  do,  that  the  sanction  of  the 
governor  under  the  constitution  of  1790,  is  substituted  for  that  of  the 
council  under  the  constitution  of  1776,  and  afterwards  that  in  a  cer- 
tain event  which  exists  in  this  case,  to  wit,  the  approbation  of  another 
ofiScer,  the  executive  sanction  is  superseded,  it  follows  by  necessary 
implication,  that  the  settlement,  either  with  the  substituted  sanction, 
or  with  no  sanction  at  all,  is  perfected  to  the  same  extent  that  was 
required  by  the  act  of  1785  to  produce  the  lien.  It  is  to  be  re- 
collected that  the  act  of  the  1st  of  April,  1790,  which  makes  the 
register-general  the  settling  ofiScer,  declares  that  all  settlements  by 
him  shall  have  the  like  force  and  effect  as  settlements  before  that 
time  made  by  the  comptroller.  If,  therefore,  a  settlement  by  the 
comptroller  after  the  change  in  the  constitution,  and  the  substitution 
of  another  sanction  for  that  of  the  govemor,  would  have  given  the 
lien,  a  settlement  by  the  register,  approved  by  the  comptroller,  must 
do  the  same. 

Secondly,  by  express  enactment.  The  eleventh  section  of  the 
act  of  4th  of  April,  1792,  by  repealing  no  part  of  any  former  act, 
except  such  as  is  by  that  act  altered  or  supplied,  transfers  all  the 
efficacy  of  the  acts  of  1782, 1785, 1789, 1790,  and  1791,  to  settlements 
under  the  act  of  1792,  which  these  were.  The  act  does  not  alter  or 
supply  the  provisions  in  regard  either  to  appeal  or  lien.  It  altera 
certain  accidents  of  the  seUlement,  *its  form,  and  the  order  r»iQ 
of  its  parts,  and  supplies  new  provisions  for  them ;  but  it  ex-  ^ 
pressly  retains  all  those  acts,  and  parts  of  acts  which  give  force,  eflfect, 
and  substance  to  it. 

These  views  are  sustained  by  the  general  rules  of  interpretation! 
applied  to  several  statutes  in  pari  materia,  and  particularly  to  affirma- 
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tive  statutes,  made  for  the  public  security.  They  should  be  so  con- 
strued as  to  retain  the  benefit  of  that  security,  which  was  essential 
to  the  public,  to  which  there  is  nothing  repugnant  in  any  part  of  the 
old  system,  and  which  has  been  expressly  continued  in  the  new. 
These  statutes  are  to  be  taken  into  the  construction  of  one  another, 
and  to  be  interpreted  as  if  they  were  different  sections  of  the  same 
statute.  Earl  of  Aylesbuiy  v.  Patterson,  Doug.  30 ;  Wallis  v.  Hod- 
son,  Barnard.  Chan.  Rep.  276 ;  Anon ;  Lofil,  398 ;  Foster's  case. 
11  Rep.  63;  Chapman  v.  Pickersgiil,  2  Wils.  146;  New  River  vi 
Graves,  2  Vern.  431 ;  Eyston  v.  Studd,  Plowd.  467;  Yale  v.  King, 
19  Tin.  Ab.  517 ;  Statutes,  E.  6,  68 ;  Plummer  v.  Whichcot,  Tho. 
Jones,  63 ;  Thoraby  v.  Fleetwood,  10  Mod.  118 ;  Johnes  v.  Johnes, 

3  Dow.  15 ;  Alcheson  v.  Everit,  Cowp.  391. 

The  suggestion  that  this  lien  was  taken  away  by  the  intestate  law 
of  the  19th  of  April,  1794,  which,  among  creditors  in  equal  degree, 
postpones  the  commonwealth  to  the  last,  is  wholly  without  founda- 
tion. That  act  does  not  disturb  any  lien,  except  in  the  case  of  a 
sale  by  order  of  the  orphans'  court,  and  then  the  court  gives  the  lien 
creditor  his  priority  by  distribution  of  the  proceeds.    Moliere  v.  Noe, 

4  Dall.  450;  Girard  v.  M'Dermot,  6  Sei^.  and  Rawle,  128. 

This  court  will,  however,  regard  the  cbaige  of  the  circuit  court  on 
the  first  point,  as  to  the  lien  of  these  accounts  or  some  of  them,  aa 
sustained  authoritatively  by  the  decision  of  the  supreme  court  of 
Pennsylvania.    The  case  of  Smith  v.  Nicholson,  4  Yeates,  6,  in  the 

J  ear  1803,  judicially  affirmed  the  lien  of  these  accounts,  that  case 
aving  presented  precisely  the  same  issue  of  law  upon  the  same 
facts ;  and  as  it  is  a  decision  of  the  highest  judicial  tribunal  of  Penn- 
sylvania, upon  the  interpretation  of  a  statute  of  that  state,  this  couit 
will  receive  it  as  an  authoritative  exposition  of  the  state  law.  The 
same  interpretation  was  recognized  and  adopted  by  the  same  court,  in 
the  United  States  v.  Nichols,  4  Yeates,  25,  and  it  has  been  universally 
^5111  ^^Qui^^^^d  ^^9  ^^^^  ^^^  exception  of  this  *suit,  for  thirty 
-■  years.  The  state  has  legislated  upon  that  basis.  Purchasers 
have  bought  and  parted  with  their  money  in  faith  of  it  The  judg- 
ment creditors  of  John  Nicholson,  have,  one  and  all,  from  that  time, 
yielded  their  priority  to  the  commonwealth ;  and  it  is  only  by  this 
acquiescence,  and  the  consequent  omission  to  pursue  their  execu- 
tions, that  an  acre  of  land,  in  Pennsylvania,  has  been  left  to  his 
heirs,  to  raise  the  present  question.  To  examine  the  arguments  of 
either  the  counsel  or  the  court  in  the  printed  report  of  that  case,  and 
to  weigher  sift  the  reasons  to  ascertain  whether  they  are  unanswer- 
able, or  the  best  that  could  have  been  given,  would  be  both  invidious^ 
and  at  variance  with  the  law  of  this  court,  which  adopts  the  state 
decision  in  such  cases,  not  because  it  is  abstractly  right,  but  because 
it  is  the  unreversed  decision  of  the  highest  state  court.  Shipp.  v« 
Miller's  heirs,  2  Wheaton,  325;  Jack^n  v.  Chew,  12  Wheaton, 
168 ;  Green  v.  Neal,  6  Peters,  291.  "  A  fixed  and  received  con- 
struction of  a  statute  by  a  state  in  its  own  courts,  makes  a  part  of  the 
statute  law." 
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II.  The  charge  that  the  judgments  were  liens  throughout  the  state 
of  Pennsylvania,  was  in  accordance  with  the  settled  law  of  its  courts. 
White  V.  Hamilton,  1  Yeates,  183 ;  Ralston  v.  Bell,  2  Dall.  158; 
Act  of  6ih  March,  1790,  2  State  Laws,  771,  sec.  2;  Act  of  18ih 
February,  1785,  2  State  Laws,  221,  sec.  12.  The  law  so  remained 
until  the  act  of  20th  March,  1799,  sec.  14,  3  Smith's  Laws,  358. 
The  objections  made  in  this  court,  that  the  defendants  cannot  have 
the  benefit  of  these  judgments  in  the  deduction  of  tide,  because  they 
are  not  referred  to  in  the  acts  of  1806  and  1807,  and  because  the 
liens  were  lost  for  want  of  a  scire  facias  within  five  years,  according 
to  the  act  of  April,  1798,  and  further,  because  the  largest  judgment 
is  interlocutory,  are  untenable.  The  acts  of  1806  and  1807  speak 
of  liens  generally,  embracing  all  liens  for  the  debts  of  John  Nichol- 
son. The  act  of  1798  does  not  require  a  scire  facias  in  such  a  case. 
Executions  had  been  issued.  Young  v.  Taylor,  2  Binney,  218; 
Pennock  v.  Hart,  8  Serg.  and  Rawle,  376.  The  object  of  the  act 
was  to  protect  purchasers,  and,  at  most,  other  creditors.  As  to  the 
judgment  debtor  and  his  heirs,  the  lien  is  perpetual.  The  judg- 
ment of  1797  was,  in  its  terms,  final  and  conclusive,  unless  errors 
should  be  shown  within  the  time  limited ;  and  no  such  errors  were 
ever  shown. 

*III.  The  third  point  of  the  charge  involves  the  validity  of  r^^^^^  n 
the  acts  of  1806  and  1807.  L  ^^'^ 

The  allegation  that  the  statutes  of  Pennsylvania  were,  at  the  date 
of  these  acts,  or  at  any  time,  designed  to  prostrate  the  constitution 
and  the  law,  cannot  receive  the  countenance  of  this  court  The 
fidelity  both  of  her  legislature  and  courts,  to  the  constitution  and  the 
law,  their  intelligence  in  comprehending  them,  and  their  deference 
to  the  constitutional  umpirage  of  this  court,  are,  and  uniformly  have 
been,  equal  to  those  of  any  other  state  in  the  union.  In  regard  to 
the  estates  of  John  Nicholson,  the  act  of  4th  April,  1805,  7  State 
Laws,  272,  which  authorizes  the  sale  of  the  state  lien  and  debts  to 
members  of  his  own  family,  with  a  credit  of  ten  years  for  payment 
of  the  amount,  and  which  failed  from  the  entire  incompetency  of 
those  estates  to  furnish  the  security,  is  an  evidence  of  unsurpassed 
tenderness  to  a  public  debtor,  and  irrefutable  proof  that  the  acts  in 
question  were  not  passed  with  that  purpose  of  aggression  upon  either 
public  law  or  private  rights,  which  it  has  been  the  plaintifTs  effort 
to  establish  as  their  motive. 

The  consideration  of  the  acts  of  1806  and  1807  must  be  im- 
perfect, unless  it  is  connected  with  the  state  of  circumstances  at  their 
enactment  The  demands  of  the  state  had  been  established  ac- 
cording to  law,  namely,  by  final  settlement  in  the  department  of 
accounts,  and  by  confession  of  the  party,  in  the  highest  court  of 
original  jurisdiction  in  the  state,  with  the  fullest  opportunity  of  trial 
by  jury  in  both  cases.  The  debtor  was. dead,  and  his  heirs  had  re- 
moved to  Louisiana.  He  had  died  in  prison,  and  his  estate  was  so 
desperately  insolvent,  that  no  administration  was  asked  to  it  until 
after  the  instituticm  of  this  suit    His  means,  and  tlie  public  money, 
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by  his  mieapplication  of  it,  had  been  dissipated  in  land  speculations 
through  fifty  counties,  in  every  stage  of  title,  from  warrant  and  survey 
returned,  to  surveys  unreturned  and  warrants  unsurveyed.  The 
whole  was  liable  to  be  swept  away  by  sales  for  taxes,  before  suc- 
cessive executions,  according  to  the  course  of  the  courts,  could  have 
gone  through  a  tenth  of  the  counties.  The  title  was  moreover  so 
involved,  that  a  sale  by  the  sheriff  in  the  ordinary  way  would  not 
have  raised  the  costs.  Individuals  and  associations,  also,  by  such 
devices  as  shipwreck  commonly  brings  into  action,  endeavoured  to 
*5I31  ^^^^^^  ^^^  ^^^^  ^^^  "^^'  ^  portion  of  the  ^property  that 
^  had  been  cast  upon  the  strand,  without  regard  to  the  legal 
claims  of  any  one.  The  only  hope  of  salvage  consequently  rested 
upon  just  such  an  interference  as  was  authorized  by  these  acts. 
Whether  it  was  constitutional  is  the  question. 

The  characteristics  of  both  the  acts,  are  essentially  the  same. 
They  are.  First,  to  raise  the  money  with(^ut  sale,  by  compromise  and 
transfer  of  the  state  lien.  Secondly,  to  prepare  the  way  for  bene- 
ficial sale  by  investigating  title,  demanding,  and  by  due  course  of 
law  recovering,  John  Nicholson's  papers  from  those  who  had  no 
right  to  them,  making  partition  in  case  of  joint  interest,  and  by  stay- 
ing sales  for  taxes.  Thirdly,  to  sell  under  a  warrant  or  writ  by  the 
governor,  in  the  most  beneficial  way,  upon  credit,  so  much  of  the 
land  as  would  raise  the  proportion  of  the  lien  debt  averaged  upon  the 
particular  tract  sold,  after  a  longer  public  notice  of  sale  than  the 
general  execution  law  required,  and  in  certain  cases  where  the  tract 
would  not  raise  its  proportion  of  the  debt,  to  authorize  a  purchase  by 
the  commissioners  for  the  commonwealth.  The  proceedings  of  the 
commissioners  were  to  be  under  the  sanction  of  an  oath,  and  they 
received  their  'compensation  from  the  state,  and  not  from  the  pro* 
perty  of  the  debtor.  In  a  word,  the  acts  create  a  special  authority  to 
sell  in  satisfaction  of  liens  for  state  debts,  duly  established  according 
to  law,  with  the  fullest  opportunity  of  trial  by  jury  upon  the  appeal 
from  the  settlement,  and  in  regard  to  the  judgment,  with  a  jury 
sworn  at  the  bar  to  try  the  issue,  when  the  defendant  confessed  the 
damages.  His  estate  was  liable  by  the  general  law  to  make  this 
satisfaction.  The  acts  leave  him  and  his  representatives  the  unim- 
paired right  to  contest  the  liens  in  any  and  every  way  in  the  courts 
of  justice ;  and  they  have  done  it  in  this  case  without  stint,  and  with- 
out receiving  any  answer  except  upon  the  merits  of  their  allegations. 
If  there  was  no  lien  the  defendants  have  no  title.  If  the  debt  was 
paid  or  released,  the  purchaser  is  not  protected  by  these  acts,  as  a 
purchaser  at  sheriff's  sale  would  be  under  an  execution  upon  a  satis- 
fied judgment.  The  debtor's  remedy  for  any  wrong  done  to  him  in 
the  execution  of  the  acts,  is  larger  than  if  the  sale  had  been  made 
under  the  process  of  a  court  It  continues  open  for  an  unlimited 
time,  may  be  set  up  collaterally  in  the  investigation  of  any  title 
^».^1  ^conveyed  under  it,  and  has  the  benefit  of  a  strict  con- 
^    -I  struction  of  the  special  authority  conferred  by  the  acts. 

The  question  gravely  is,  whether  the  legislative  power  of  Penn- 
380 


Digitized  by 


Google 


JANUARY  TERM,  1833.  614 

[Leasee  of  Liringston  t.  Moore  and  others.] 

sylvania  is  competent  to  the  creation  of  such  an  authority,  or  whether 
it  is  restrained  by  what  is  termed  organic  law  from  creating  a  power 
of  sale,  to  be  exercised  by  any  thing  but  a  court  of  justice. 

Such  a  position  as  the  last  denies  to  the  legislature  of  Pennsyi- 
yania  the  least  and  humblest  of  legislative  capacities.  The  practice 
of  all  the  states  under  their  respective  constitutions  is  against  the  pro- 
position. The  whole  subject  of  remedial  process,  and  of  remedial  \ 
laws  of  every  kind,  is  entirely  within  the  competency  of  the  legisla-  j 
ture.  The  forms  of  writs,  original  and  final,  are  varied  at  pleasure. 
Powers  of  sale  to  assist  or  enforce  vested  rights,  are  created  by  them 
every  day,  and  in  every  way  and  manner  that  convenience  requires, 
in  commissioners  to  sell  for  taxes,  in  executors  and  administrators  to 
sell  for  debts,  in  guardians,  committees  of  lunatics,  and  trustees  gene- 
rally. The  very  power  in  question,  to  sell  in  satisfaction  of  a  lien 
annexed  to  the  settlement  of  a  public  account,  is  given  by  an  act  of 
congress,  under  no  laiger  a  charter  than  is  possessed  by  the  state  of 
Pennsylvania.  Act  of  15th  May,  1820,  sec.  2,  3  Story's  United 
States  Laws,  1791.  The  adjudications  are  numerous,  that  when  it  ^ 
is  not  an  existing  power  in  the  courts,  the  I^islature  may  create  it ; 
and  that  when  it  is,  they  may  delegate  it  to  another  body :  that  as  all 
legislative  powers  appertain  to  sovereignty,  the  choice  of  means  to 
enforce  existing  rights  belongs,  in  the  absence  of  express  restraint  by 
the  constitution,. entirely  to  the  legislature,  to  select  any  they  may 
deem  appropriate.  Stoddart  v.  Smith,  6  Binn.  355 ;  Wilkinson  v. 
Leland,  2  Peters,  627 ;  Estep  v.  Hutchinson,  14  Seig.  and  Rawle, 
435;  Rice  v.  Parker,  16  Mass.  330;  M'Cullough  v.  The  State  of 
Maryland,  4  Wheat  316 ;  Fisher  v.  Blight,  2  Cranch,  396. 

The  matter  of  inquiry  is,  whether  there  is  a  constitutional  restraint^ 
and  where  it  is. 

By  the  constitution  of  Pennsylvania,  article  1,  section  1,  the  whole 
legislative  power  of  the  commonwealth  is  vested  in  the  general  as- 
sembly. In  the  creation  of  tribunals  for  the  exercise  *even  of  r#ri  5  I 
judicial  powers,  the  legislature  are  under  no  restraint.  They  ^  \ 
may  place  it  where  they  please,  and  in  themselves  if  they  see  fit  < 
^'  The  judicial  power  of  this  commonwealth  shall  be  vested  in  a  su- 
preme court,  &C.J  &c.,  and  in  such  other  courts  as  the  legislature  may 
from  time  to  time  establish.^'  Art  5,  sec  1.  The  power  of  the  legis- 
lature to  grant  chancery  powers  to  existing  courts,  or  to  create  chancery 
courts,  is  without  limitation.  Besides  the  equity  powers  granted  by 
the  constitution  to  the  supreme  court  and  courts  of  common  pleas,  to 
perpetuate  testimony,  &c.,  "  the  legislature  shall  vest  in  the  said  courts 
such  other  powers  to  grant  relief  in  equity  as  shall  be  found  necessary, 
and  may,  from  time  to  time,  enlarge  or  demand  those  powers,  or  vest 
them  in  such  other  courts  as  they  shall  judge  proper,  for  the  due  admi- 
nistration of  justice."  Art  5,  sec.  6.  The  legislature,  consequendy, 
are  not  bound,  in  the  erection  of  tribunals  of  any  description,  to  pre- 
scribe to  them  the  course  of  the  common  law,  or  the  course  of  law  as 
distinguished  from  equity ;  nor  are  they  bound  to  vest  powers  either 
ministerial  or  judicial  in  existing  tribunals.    The  whole  subject  is 
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open  to  the  I^idative  body  to  do  as  it  seems  fit.    What  then  may 
be  extracted  from  the  plaintifiTs'  aigument  as  objections  to  the  acts  of 
1806,  1807? 

1.  It  is  said  to  be  the  exercise  of  a  judicial  power  by  an  extra-ju- 
dicial tribunal.  The  answer  is  already  given,  that  this,  if  true  in 
fact,  would  not  be  an  objection.  If  it  be  a  judicial  power,  the  tribu- 
nal to  which  it  is  granted  is  within  the  range  of  the  legislative  powers 
of  the  commonwealth,  vested  in  the  general  assembly.  If  it  is  not 
a  judicial  power,  the  objection  fails  in  fact.  It  is  indeed  not  judicial 
but  ministerial  and  simply  remedial  of  an  existing  right  The  power 
to  compromise  and  transfer  the  state  lien,  if  the  former  be  judicial  in 
its  character,  was  not  exercised  in  the  present  case,  and  never  can 
be  objected  to  by  the  heirs  of  Nicholson,  because  they  cannot  be 
afiected  by  its  exercise.  It  concerns  the  commonwealth  and  the 
transferee  only.  Whether  judicial  or  not,  and  whether  the  consti- 
tution of  Pennsylvania  be  unusually  large  in  the  grant  of  legislative 
powers  or  not,  the  objection  has  no  weight.  Cooper  v.  Telfair, 
4  Dall.  14  ;  Wilkinson  y.  Leiand,  2  Peters,  660;  Jackson  v.  Gris- 
«^...  wold,  6  Johns.  142;  •Rice  v.  Parker,  16  Mass.  330;  Sat- 

^/  -I  terlee  v.  Mathewson,  2  Peters,  413. 

2.  It  is  said  to  be  ex  post  facto  by  its  retrospective  effect.  It  is 
not  ex  post  facto.  Laws  of  that  character  have  relation  to  crimes. 
Calder  v.  Bull,  3  Dall.  386,  396;  Fletcher  v.  Peck,  6  Cran.  138; 
Commonw.  v.  Lewis,  6  Binn.  271.  If  retrospective,  that  is  not 
sufficient,  there  must  be  something  more.  There  is  no  clause  in  the 
constitution  of  the  state  of  Pennsylvania  or  the  United  States,  against 
retrospective  laws.  Such  a  clause  would  have  struck  the  legislative 
power  as  with  a  palsy.  As  to  remedies,  all  defects  in  existing  cases 
would  have  been  made  incurable  by  it ;  and  even  as  to  rights,  cir- 
cumstantial defects  might  have  been  extensively  fatal.  Retrospective 
laws,  enforcing  vested  rights,  are  among  the  most  indispensable  and 
beneficial  acts  of  legislation.  Ubi  leges  cumjustUia  restrospicere  pos- 
senty  the  courts  cannot  avoid  enforcing  them.  They  have  been  re- 
peatedly sanctioned,  and  their  constitutional  validity  asserted.  Calder 
V.  Bull,  3  Dall.  386;  Bomback  v.  Bomback,  11  Ser.  and  Raw. 
191;  Holder  V.  James,  11  Moss.  3%;  Foster  v.  Essex  Bank,  16 
Mass.  270 ;  Mason  v.  Hale,  12  Wheat.  375 ;  Tate  v.  Stoolfoots,  16 
Ser.  and  Raw.  35 ;  Underwood  v.  Lilly,  10  Ser.  and  Raw.  101 ; 
Satterlee,  v.  Mathewson,  2  Peters,  413 ;  Goshen  v.  Stonington,  4 
Connect.  Rep.  221;  Mason  v.  Hale,  12  Wheat  378;  Sturgis  v. 
Crowninshield,  4  Wheat.  200;  Bank  of  Columbia  v.  Okely,  4 
Wheat.  205;  Young  v.  Bank  of  Alexandria,  4  Cran.  397;  Wilkin- 
son v.  Leiand,  2  Peters,  658.  The  retroaction  of  these  acts,  if  any, 
was  to  authorize  a  special  process  of  sale,  which  justice  and  the 
general  law  warranted,  and  to  which  the  power  cf  a  general  court  of 
chancery  would  have  been  competent,  without  any  act  of  the  legis- 
ture.  If  the  exercise  of  the  authority  divests  any  rights,  it  does  so 
in  favour  of  vested  rights.  A  court  of  equity  could  have  done  the  same 
thing.    The  objection  then  is  that  the  powers  of  a  court  of  equity, 
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which  the  legishiture  may  create  or  grant  to  the  utmost  extent,  and 
to  any  tribunal  whatever,  they  cannot  grant  in  a  partial  degree  to 
commissionerB,  nor  exercise  it  themselves. 

3.  It  is  said  to  be  a  violation  of  the  trial  by  jury.     The  r#ffi'r 
*act8  deny  nothing,  but  the  inquisition  upon  the  writ  of  fieri  ^ 
facias  which  compels  a  plaintiff  to  take  an  extent,  if  the  rents  and 

f>rofita  are  found  sufScient  to  pay  in  seven  years.  In  regard  to  wild 
ands,  however,  like  the  tracts  in  question,  they  do  not  deny^  it,  any 
more  than  the  act  of  1705.  An  inquisition  is  not  necessary  in 
such  a  case.  2  DalL  77;  1  Yeates,  427 ;  2  Binn.  91 ;  2  Yeates, 
160,  414. 

At  the  same  time  the  power  of  the  legislature  over  such  inquests, 
as  part  of  the  process,  or  to  assist  the  court  in  the  assessment  of 
damages,  is  perfect  and  complete.  They  may  restrict  it,  or  abolish  it 
altogether.  It  forms  no  part  of  the  trial  by  jury  secured  by  the  con- 
stitution, and  can  be  repealed  at  pleasure. 

^'  Trial  by  jury  shall  remain  as  heretofore."  The  constitution  does 
not  say  that  in  all  cases  in  which  facts  have  been  heretofore  ascer- 
tained by  a  jury  or  inquest,  they  shall  continue  to  be  so,  but  that 
trial  by  jury  shall  remain.  What  is  trial  by  jury  7  This  language 
is  taken  from  the  English  common  law,  known  and  used  in  the 
colonies  before  the  revolution.  It  is  not  a  loose  and  vague  expres- 
sion, but  of  definite  signification*  It  was  not  intended  to  bind  the 
legislature  to  the  old  modes  of  ascertaining  collateral  facts,  or  for 
the  determination  of  matters  concerning  which  there  is  no  judicial 
controversy,  but  to  secure  a  great  and  well  known  mode  of  trial  for 
the  determination  of  an  issue.  TVial  is  the  examination  of  the  mat- 
ter in  issue.  It  supposes  a  suit,  criminal  or  civil,  an  issue  formed, 
and  the  reference  of  this  issue  for  decision  to  some  tribunal.  It  is  the 
probation  of  the  matter  in  issue,  before  judgment,  and  upon  which 
judgment  is  to  depend.  Trial  by  jury,  Sierefore,  as  one  of  the 
modes  of  trial  known  to  the  common  law,  is  the  probation  of  a  mat- 
ter of  fact  issue  between  parties  in  a  depending  suit  before  judgment ; 
it  is  its  probation  before  that  body,  sometimes  twelve  in  number,  and 
in  some  actions  more,  to  whom,  according  to  the  course  of  the  law, 
the  decision  of  issues  in  fact  belonged  before  the  constitution,  in  pro- 
ceedings according  to  the  course  of  the  common  law.  This  is  the 
trial  by  jury  y  the  right  to  which  is  secured,  and  its  great  value  is  in 
the  decision  of  issues  in  criminal  causes.  The  clause  has  no  refer- 
ence to  such  a  case  as  the  present.  The  right  of  trial  by  jury,  in  its 
constitutional  sense,  Nicholson  had,  and  did  not  choose  to  exercise  or 
enjoy  it. 

*4  It  is  said  to  impair  the  obligation  of  a  contract  by  the  r#5i  o 
state  with  John  Nicholson,  and  several  contracts  have  been  ima-  ^ 
gined.  First,  the  contract  is  supposed  to  be  implied  in  the  words  of 
the  act  of  1785,  that  the  setdement  shall  be  a  lien  '<  in  the  same  man- 
ner as  if  judgment  had  been  given  in  favour  of  the  commonwealth,'' 
namely,  to  be  enforced  in  the  same  manner  by  process  of  execution 
from  a  court  The  meaning  of  this  clause  of  the  act  of  1786  may  be, 
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either  that  the  lien  shall  be  equMy  extensive  over  the  state,  or  equally 
conclusive  of  the  debt  in  favour  of  purchasers,  or  of  the  same  cha- 
racter and  effect  as  that  of  a  judgment ;  but  it  cannot  be  what  the 
plaintiff  supposes,  because  the  thing  concerning  which  the  identity  is 
enacted  is  the  lien^  and  not  tlie  mode  of  enforcing  it.  The  nature 
of  the  lien  of  a  judgment  as  a  general  and  not  a  specific  lien,  was 
well  known  in  Pennsylvania,  and  the  object  of  the  clause  was  to 
liken  the  lien  of  a  settlement  to  that  which  was  already  known.  The 

'  clause  had  no  other  object  Secondly,  a  contract  is  supposed  to  be 
implied  by  the  confession  of  judgment,  that  it  shall  be  enforced  only 
by  execution.  There  is  no  warrant  for  any  such  implication.  The 
contract  of  a  judgment,  or  the  obligation  of  the  contract,  is  by  the 
debtor  to  pay  it ;  there  is  no  contract  or  obligation  in  the  creditor  to 
obtain  payment  only  in  one  way.  He  may  obtain  it  through  exe* 
cution,  or  scire  facias,  or  debt,  or  foreign  attachment,  or  by  bill  in 
equity,  or  in  any  other  way  that  the  law  allows  at  its  date,  or  may 
subsequently  allow.  This  suggestion,  that  the  process  to  enforce  a 
judgment  is  obligatory  upon  the  creditors,  in  manner  and  form  as  it 
exists  at  the  entry  of  the  judgment,  mistakes  the  creditor's  rights  for 
duties,  and  the  duties  of  the  debtor  for  rights.     Thirdly,  a  contract  if 

^supposed  to  be  implied  in  the  grant  of  the  land  by  the  state  to 
Nicholson,  that  the  state  would  not  resume  the  grant,  nor  sell  the 
land  by  any  extra-judicial,  public,  of  arbitrary  means.  The  state  has 
not  resumed  the  grant.  The  title  of  Nicholson  is  now  the  tide  of 
the  defendant,  not  passing  through  the  state,  but  transferred  directly 
in  satisfaction  of  debt  by  the  process  of  the  law.  The  nature  of  that 
process,  whether  it  should  be  the  old  or  a  new  form,  and  whether 
enforced  under  the  supervision  of  a  court  or  of  commissions,  is  within 
the  competency  of  the  legislature  to  decide.  Unless  every  grant  of 
*6191  '^"^  ^^  ^^^  commonwealth  ^is  a  contract  for  the  perpetual 
^  continuance  of  all  laws  existing  at  its  date,  and  for  the  intro- 
duction of  no  other,  there  is  no  weight  in  this  objection.  Contracts  by 
the  commonwealth,  not  to  use  the  constitutional  power  belonging  to 
it,  are  not  to  be  implied  in  the  rash  and  fanciful  manner  of  these  ex- 
ceptions. They  require  (he  support  of  clear  and  plain  expressions. 
Providence  Bank  v.  Billings,  4  Peters,  663 ;  Jackson  v.  Lamphire, 
3  Peters,  289. 

It  is  said  that  the  acts  of  1806  and  1807  are  partial  laws  made  by 
the  state  for  its  own  benefit,  by  which  it  has  decided  the  question  of 
right  in  its  own  favour.  This  is  a  misapprehension.  Every  Ques- 
tion of  right  was  previously  settled  by  an  impartial  tribunal.  Nothing 
remained  but  the  remedy.  If  the  state  cannot  devise  a  new  remedy 
for  its  own  rights,  neither  can  it  for  those  of  a  private  person.  If  the 
acts  are  bad  because  the  state  is  a  party,  the  public  interests  must  re- 
main without  protection,  since  the  state  must  always  be,  to  the  same 
extent  as  now,  a  party  to  the  legislation  that  protects  them.  As  to 
partial  legislation  generally,  there  can  be  no  reason  for  making  a 
remedy  larger  than  the  mischief,  and  the  legislature  are  the  exclusive 
judges  of  the  extent  of  any  mischief  that  requires  legislative  aid 
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Whether  an  act  should  corapreheod  one  case  or  a  thousand,  depends 
solely  on  the  pleasure  of  those,  from  whom  alone  the  act  is  to  proceed. 

Finally,  it  is  supposed  that  these  acts  violate  those  clauses  of  the 
Pennsylvania  bill  of  rights  which  prohibit  unreasonable  seizures,  and 
the  taking  of  property  without  the  judgment  of  peers,  or  the  law  of 
the  land.  The  answer  to  these  is  that  there  is  nothing  seized  or  dis- 
posed of,  but  what  the  general  immemorial  law  of  the  state  has  de- 
voted to  the  payment  of  debts.  The  multiplicity  of  constitutional 
objections  by  which  the  plaintiff's  aigument  has  been  distinguished, 
is  probably  owing  to  the  difficulty  of  finding  any  one  that  possesses 
strength  enough  to  stand  by  itself. 

The  points  of  evidence  may  be  briefly  disposed  of.  The  journals 
of  the  house  exhibiting  the  paper  No.  21,  being  a  statement  of  debts 
due  the  commonwealth  on  the  1st  January,  1797;  the  report  of  the 
committee  of  ways  and  means  of  24th  March,  1798 ;  and  the  report  of 
the  same  committee  of  30th  March,  1799;  being  offered  to  prove  that 
the  accounts  of  the  commonwealth  *and  John  Nicholson  were  rm^on 
not  then  finally  settled ,  were  properly  rejected,  because,  1.  They  ^  ^ 
were  none  of  them  competent  evidence  of  the  fact  If  the  question 
be  what  the  house  has  done,  and  if  that  be  relevant,  the  journals  are 
evidence,  but  not  as  to  facts  stated  in  any  report,  order  or  resolution. 
1  Phil,  on  Ev.  305,  323;  Kelly  v.  Jackson,  6  Peters,  630;  Titus 
Oates'  case,  4  State  Trials,  30.  The  only  exception  is  when  the 
fact  to  be  proved  is  an  act  of  state,  as  the  king's  speech  and  answer. 
King  V.  Holt,  5  D.  and  E.  446.  2.  Because  the  fact  was  not  rele- 
vant. Suppose  all  the  accounts  not  then  finally  settled,  or  suppose 
the  judgment  and  settlements  to  have  been  for  the  same  cause,  the 
title  of  the  defendant  was  still  good  because  the  debt  and  the  lien 
remained  until  satisfaction.  Le^er  C.  was  not  evidence  of  itself, 
because  it  was  not  a  book  of  original  entries ;  it  was  a  mere  index, 
and  an  imperfect  one  too.  Had  it  been  an  ori^nal  book,  it  was 
offered  too  late,  namely,  after  the  defendants'  evidence  was  closed. 
It  was  not  introduced  to  rebut  any  thing,  and  when  that  is  not  die 
case,  the  admission  of  additional  evidence  by  the  plaintiff  after  the 
defendant  has  finished,  is  in  the  court's  discretion.  The  refusal  is 
not  matter  of  exception.  Conard  v.  Atlantic  Ins.  Co.  1  Peters,  451 ; 
Salmon  v.  Ranee,  3  Ser.  and  Raw.  314 ;  Frederick  v.  Gray,  10  Ser. 
and  Raw.  182;  Irish  v.  Smith,  8  Ser.  and  Raw.  573. 

Mr.  Sergeant,  on  the  same  side,  (also  for  the  commonwealth  of 
Pennsylvania)  argued  as  follows : 

The  title  of  the  defendants  is  this.  They  claim  under  a  public 
sale,  fairly  made,  on  the  15th  July,  1807.  The  money  was  paid 
(eiffhty-six  dollars  and  sixty-seven  cents  for  four  hundred  and  thirty- 
eight  acres  and  sixty-two  perches,)  and  a  deed  duly  made  under 
authority  of  law  the  18lh  March,  1808.  The  sale  and  the  deed  were 
of  lands  within  the  commonwealth  of  Pennsylvania.  They  were 
made  under  two  laws  duly  passed  by  the  representatives  of  the  free- 
men of  Pennsylvania.    The  one  of  these  laws  is  dated  the  31st  of 

Vol.  VIL— 2  H  49  385 


Digitized  by 


Google 


520  SUPREME  COURT. 

[Lettee  of  Livingston  t.  Moom  and  othen.] 
March,  1806^  the  other,  the  19th  of  March,  1807.  The  title  of  the 
first  of  these  acts  is  ^^  ao  act  for  the  more  speedy  and  efiectual  col- 
lection of  certain  debts  due  to  this  commonwealth."  The  second  is 
a  supplement  Under  this  purchase,  the  title  is  regularly  derived  to 
•£211  ^^  ^defendants.  They,  and  those  under  whom  they  claim, 
•J  have  been  in  possessioD,  actual  or  constructive,  ever  since,  that 
is  for  twenty-one  years  before  suit,  without  questien. 

The  title  of  the  plaintiffs  is  as  follows.  They  claim  to  be  the 
heirs  of  John  Nicholson,  and  nothing  else*  They  stand  in  the  place 
of  John  Nicholson,  with  his  right,  whatever  it  is,  and  no  more. 
They  are  neither  creditors  nor  purchasers,  nor  have  they  any  equity 
to  add  to  the  title  that  was  in  him.  It  is  now  to  be  seen  what  this 
title  is,  which  they  rely  upon  to  overturn  the  laws,  possession,  deed 
and  all.  They  have  a  warrant  of  the  24th  of  March  1794,  for  four 
hundred  acres.  It  was  one  of  five  hundred  and  thirteen  warrants 
taken  out  by  Mr.  Nicholson  for  two  hundred  and  three  thousand  five 
hundred  and  sixty  acres,  at  fifty  shillings  a  hundred.  On  the  14th 
of  June,  1794,  he  paid  into  bank  fourteen  thousand  two  hundred 
and  fifty-four  dollars  for  the  whole  quantity,  this  tract  included.  With 
whose  money  it  was  that  he  paid,  does  not  positively  appear.  But 
it  is  fully  proved  that  at  the  very  time,  he  owed  to  the  commonwealth 
more  than  one  hundred  thousand  dollars  for  money  and  securities 
abstracted  from  the  funds  committed  to  him  as  comptroller,  in  viola- 
tion of  his  official  trust  There  can  be  no  great  merit  in  paying  the 
commonwealth  with  her  own  money,  or  in  making  official  misfeas- 
ance contribute  to  private  aggrandisement  A  survey  was  made  in 
August,  1794,  ana  duly  returned.  No  deed  poll  is  produced  from 
the  warrantee.  It  is  useless,  however,  to  scrutinize  the  title  in  its 
inception.  By  agreement  between  the  {daintiffs  and  defendants  (to 
which  the  commonwealth  was  no  party)  this  is  admitted.  The  title 
of  John  Nicholson,  then,  is  warrant  and  survey  in  1794,  and  pay- 
ment of  exactly  twenty-four  dollars  and  sixty-seven  cents. 

This  is  the  whole  of  the  tide.  From  1794  to  1828,  a  period  of 
thirty-four  years,  the  history  is  a  blank.  No  possession  was  taken. 
It  is  not  pretended.  No  claim  of  ownership.  It  is  out  of  the 
question.  No  contribution  to  the  prosperity  of  the  commonwealth. 
Not  even  a  tax  paid.  In  the  mean  time,  what  happens?  By  the 
common  exertion  and  contribution  of  the  state  and  her  citizens,  the 
public  prosperity  is  promoted.  These  lands  are  cultivated,  improved, 
and  settled,  at  a  great  expense  of  money  and  labour,  giving  them  a 
value  they  had  not  before.  Then,  after  thirty  and  more  years,  come 
•ii221  ^^  ^^i^  to  *take  the  lands  and  improvements.  There  is  a 
^  time  for  all  things.  Being  suffered  to  pass,  there  ought  to 
be  an  end  of  claim. 

Of  all  that  has  been  done,  and  all  that  was  doing,  the  heirs  had 
notice.  Whatever  has  been  done,  has  been  done  by  or  under  public 
laws.    A  public  law  is  notice  to  every  body. 

But,  it  is  said,  they  were  in  another  state,  and  were  under  the  dis- 
ability of  infancy.    As  to  the  first,  the  answer  is  very  obvious.   Thdr 
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being  in  another  state,  makes  no  difference  where  the  question  is  of 
lands  in  Pennsylvania.    They  are  affected  wherever  they  may  be, 
with  notice  of  the  legislation  of  Pennsylvania  upon  lands  within  her 
limits. 

Infancy  makes  no  difference,  where  it  is  a  question  about  charges 
upon  land.  This  is  an  ancient  common  law  principle.  I  Inst  380, 
b ;  2  Inst.  703.  An  infant's  land  may  be  sold  under  mortgage.  It 
may  be  sold  to  pay  debts.  It  may  be  sold  to  pay  taxes.  He  is 
bound  to  take  notice  of  public  laws,  unless  expressly  saved.  In 
equity,  he  is  bound  where  he  stands  by  and  does  not  give  notice  of 
his  rights.  9  Mod  38;  2  Eq.  Ab.  489;  1  Brown's  Rep.  353.  A 
case  like  this,  would  be  a  fraud  upon  every  principle  of  equity. 

But  the  allegation  of  infancy  is  not  founded  in  fact  The  record 
shows  that  the  oldest  of  the  children  of  John  Nicholson  was  of  age 
twenty-four  years  before  the  suit  was  brought,  and  the  youngest  living, 
fifteen  years. 

Claiming,  as  they  do,  in  right  of  their  ancestor,  it  is  but  fit  to  say, 
that  their  ancestor  had  no  property.  He  died  insolvent,  and  he  died 
in  jaiL  That  could  not  have  happened  in  Pennsylvania,  unless 
there  were  strong  imjnitation  of  misconduct  So  desperate  were  his 
affairs,  that  no  administration  was  taken  out  He  was  overwhelmed 
with  judgments,  as  the  record  will  rfiow,  for  which  no  satisfaction 
could  be  had,  and  which,  as  well  as  his  other  debts,  still  remain  un- 
satisfied. All  that  ever  was  in  his  name  would  not  now  pay  his 
debts.  But  these  debts  are  in  various  ways  affected  by  length  of 
time.  Some  are  barred  by  the  statute  of  limitations.  In  many,  the 
securities  are  lost,  the  parties  dead,  or  other  changes  have  happened 
to  destroy  their  activity,  and  to  open  a  chance  of  getting  the  property 
without  paying  the  debts.  What  a  revolution  it  *would  be  1  r^gM 
We  have  hearcl  of  posthumous  fame.  This  is  a  new  mode  I- 
of  creating  a  posthumous  fortune  ! 

Suppose,  for  a  moment,  it  were  John  Nicholson  himself.  Could 
he  be  listened  to  for  a  moment?  The  suggestion  is  too  extravagant 
to  be  entertained.  What  property  could  his  heirs  derive  from  him  ? 
Looking  at  his  history,  as  spread  upon  the  record,  it  is  not  too  much 
to  say  it  is  impossible  he  should  have  had  any.  It  is  an  abuse  of 
terms,  in  defiance  of  such  evidence,  to  talk  of  property  derived  from 
him.  Such  suits  seem  to  be  speculations  upon  human  memory  and 
the  preservation  of  papers  and  records.  They  must  be  founded  upon 
the  calculation,  that  after  a  length  of  time,  many  things  will  be  for- 
gotten or  lost,  and  what  is  known  to  be  tnie,  cannot  be  proved.  The 
boldness  of  the  undertaking  is  without  a  parallel  in  judicial  history. 
The  plaintiffs  attempt  to  overturn  (as  will  be  seen  in  the  sequel) 
eight  acts  of  the  l^islature  of  Pennsylvania ;  three  settlements  of 
public  accounts,  made  almost  forty  years  ago ;  two  solemn  decisions 
of  the  supreme  court  of  Pennsylvania ;  a  judgment  of  the  same 
court,  and  a  deed  made  by  the  commonwealth  of  Pennsylvania.  All 
this,  too,  by  a  new  light,  arising  after  twenty-fivia  years  of  darkness, 
and  against  bona  fide  purchasers  without  notice.    This  court  is  called 
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upoQ  to  exert  a  power  of  destroying,  &r  transcending  all  former  pre- 
cedent.    Single  laws,  and  single  acts,  have  been  questioned.    But 
this  suit  proposes  a  sort  of  general  nullification  of  all  that  has  been 
done  for  a  third  of  a  century. 

What  is  more  particularly  to  be  said,  in  answer  to  the  claim  set  up 
by  the  plaintiff  in  error,  may  be  presented  under  these  heads,  which 
will  comprehend  all  the  errors  assigned  in  the  chaige. 

I.  That  the  commonwealth  of  Pennsylvania  had  liens  upon  the 
lands  of  John  Nicholson,  for  a  debt  or  debts  owing  to  her. 

II.  That  the  acts  of  1806  and  1807  were  constitutional  acts;  and 
the  proceedings  under  them,  valid  and  effectual  to  enforce  those  liens, 
and  recover  the  debts. 

I.  The  commonwealth  had  three  liens. 

1.  By  the  settlements  of  March  and  December,  1796. 

2.  By  the  judgments  in  the  supreme  court 

*52dl  *^'  ^y  ^^^  ^^^^  ^^  ^  ^^  ^^^  ^  ^^'  ^^^  ^  person 
-■  deceased,  that  is,  John  Nicholson;  in  other  words,  she  ac- 
quired a  lien  by  his  death,  if  she  had  none  before. 

It  is  immaterial  what  was  the  nature  of  the  lien,  provided  there 
was  a  lien.  The  essence  is,  that  a  debt  was  due.  Against  those 
claiming  as  heirs,  thaty  of  itself,  was  sufficient 

1.  The  commonwealth  of  Pennsylvania  had  a  lien  by  the  settle- 
ments of  March  and  December,  1796. 

Before  examining  the  acts,  I  will  lay  down  some  general  prin- 
ciples, unquestionable  in  themselves,  and  applicable  to  the  present 
case. 

1.  That  in  the  management  of  her  own  fiscal  concerns,  Pennsyl- 
vania has  the  power  of  a  sovereign  and  independent  state. 

2.  That  she  has  a  right  to  make  laws  for  the  collection  of  her 
revenue,  and  for  the  settlement  of  accounts  of  public  debtors  and 
creditors.  It  is  necessaiy  for  creditors,  as  well  as  for  debtors,  because 
the  state  is  not  suable,  and  they  can  only  obtain  payment  by  means 
of  such  laws. 

3.  That  she  has  a  right,  for  this  purpose,  to  constitute  such  tribu- 
nals, and  establish  such  modes  of  proceeding  as  she  may  think  pro- 
per. That  peculiar  laws  and  peculiar  proceedings  are  indispensable, 
and  universally  adopted,  because  the  administration  of  the  revenue 
of  a  state  cannot  be  adequately  managed,  nor  with  the  necessary 
despatch,  by  the  agency  of  the  ordinary  tribunals  or  the  ordinary 
forms.  And  that  this  is  not  at  all  in  der(^tion  of  the  common  law, 
which  cannot  properiy  be  said  to  apply  to  it  It  is  done  by  the 
United  States,  and  by  every  state  in  the  Union. 

4.  That  she  has  a  right  from  time  to  time  to  alter  these  laws  and 
proceedings,  according  to  her  own  views  of  her  owti  exigences,  as 
fully  as  the  United  States  or  any  other  state. 

6.  That  persons  accountable  to  the  commonwealth,  have  no  vested 
right  in  the  particular  provisions  of  accounting  laws,  which  can  in- 
terfere with  tnis  power  of  the  state.    The  act  of  congress  of  the  16th 
of  May,  1820,  is  retrospective  as  well  as  prospective  in  its  operation. 
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The  question  mooted  in  4  Wheat  4,  as  to  the  right  of  reducing 
salary,  has  no  bearing  upon  the  present. 

6.  That  the  acts  and  proceedings  of  these  special  tribunals  rrnxor 
*need  not  be  according  to  the  course  of  the  common  law,  but  ^ 
must  be  according  to  the  exigences  of  the  state.     Such  has  been  the 
practice  from  the  earliest  period  of  the  commonwealth,  allowing 
finally,  on  appeal  or  otherwise,  a  trial  by  jury,  since  1785. 

7.  That  the  proceedings  of  such  tribunals,  however  constituted, 
are  entitled  to  respect ;  they  are  not  to  be  collaterally  questioned  ;  and 
after  a  length  of  lime,  every  thing  is  to  be  presumed  in  their  favour, 
as  in  favour  of  any  other  tribunal.  Thompson  v.  Toulmin,  2  Pe- 
ters, 157. 

8.  That  where  acts  are  done  by  accounting  ofBcers,  according  to 
law,  they  will  produce  their  legal  effect,  without  any  regard  to  the 
intentions  of  the  officers  themselves. 

9.  That  where  the  power  of  the  commonwealth  over  this  subject 
is  exercised  in  part,  the  residue  is  not  parted  with  or  destroyed,  but 
reserved  in  full  force,  to  be  executed  in  such  mode  as  the  l^islature 
may  think  fit  In  other  words,  the  subsisting  laws  are  not  a  con- 
tract with  the  office  or  accountant,  but  are  liable  to  be  altered  at  (he 
will  of  the  legislature.  Providence  Bank  v.  Billings,  4  Peters,  514, 
559,  560,  &c. 

This  was  the  understanding  and  practice  of  the  state  before  the 
constitution ;  it  has  been  so  since ;  it  is  so  with  the  United  States, 
and  every  state  in  the  union.  In  relation  to  public  dues,  it  must 
be  so. 

With  the  benefit  of  these  principles,  then,  let  us  proceed  to  the  first 
inquiry,  which  may  be  examined  under  two  heads. 

Ist  Were  the  settlements  of  March  and  December,  1796,  settle- 
ments according  to  law? 

2d.  If  they  were,  did  the/  constitute  a  lien? 

1.  They  profess  to  be  settlements,  and  are  made  by  the  authorized 
and  proper  officers,  using  their  official  titles  in  the  act  They  are 
made  in  the  usual  office  forms,  and  deposited  in  the  proper  office, 
where  they  have  since  remained,  and  whence  they  were  brought  to 
be  given  in  evidence  in  this  cause.  They  are  duly  certified,  and 
were  produced  by  the  plaintiffs.  They  embrace  subjects  proper  for 
settlement,  and  within  the  jurisdiction  of  the  officers  who  made  the 
settlements.  They  were  made  by  officers,  who  had  nothing  to  do 
with  the  accounts  but  to  settle  them.  They  were  made  thirty  years 
ago.  From  that  time  to  this,  no  further  or  other  settlement  has  ever 
been  made  *of  these  accounts.  They  have  never  been  called  r^foft 
in  question  bu^once — that  was  by  a  creditor,  a  single  objec-  L 
tion  was  made,*and  was  authoritatively  decided  in  Uieir  favour.  So 
far  as  to  the  accounts  themselves ;  enough,  certainly.  But  the  evi- 
dence does  not  stop  here.  There  is  a  mass  of  proof,  besides,  in  the 
record,  of  irresistible  force  aiul  weight. 

They  were  recognized  and  sanctioned,  as  settlements,  by  John 
Nicholson  himself.    The  two  accounts  of  the  19th  of  November, 
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1796,  proved  m  have  been  in  his  poeeession,  one  by  his  own  endoree- 
ment,  and  the  other  by  endoKsement  of  his  counsel,  refer  to  them  as 
setded  accounts.  These  papers,  it  will  be  observed,  are  not  them- 
selves setded  accounts.  They  were  then  in  couree  of  setderaent, 
ti^hich  was  completed  in  the  following  month,  by  giving  him  credits 
against  the  balance  of  the  former  setdements.  The  first  item  in  each 
is  a  debit  for  the  balance  of  the  account  previously  '^  settled."  It  is 
material  to  remark  that  they  come  from  amongst  the  private  papers 
of  Mr.  Nicholson.  They  were  there  for  more  than  three  years  during 
his  life,  without  disapprobation  or  objecdon.  This  is  conclusive  evi- 
dence of  assent  to  what  is  contained  in  them.  It.  would  be  so  at  any 
time.  Still  more  is  it  so,  after  so  great  a  l^se  of  years.  It  would 
be  conclusive  evidence  against  any  one.  A  fortiori,  it  is  conclusive 
against  Mr.  Nicholson,  who  had  been  so  long  comptroller,  and  was 
acquainted  with  the  forms  of  office.  He  knew  the  precise  import  of 
the  won}  ^*  setded."  One  of  them  was  received  by  him  in  1796,  the 
other  at  least  as  eariy  as  the  21st  of  March,  1797.  This  fact  thus 
becomes  an  admission  by  John  Nicholson  himself  that  there  had 
been  a  setdement  according  to  law. 

Again,  if  the  aigument  on  the  other  side  be  correct,  these  setde- 
ments were  adopted,  acted  upon,  and  finally  and  conclusively  agreed 
to,  by  the  judgment  in  the  supreme  court  in  March,  1797.  The 
aigument  is  tl^t  the  judgment  was  for  the  amount  of  these  settle- 
ments.   If  so,  it  was  upon  the  setdements,  and  affirmed  them. 

Further,  in  the  year  1803,  one  of  these  setdements  was  submitted 
to  judicial  investigation  and  decision  in  the  supreme  court  of  Penn- 
sylvania. Smith  V.  Nicholson,  4  Yeates,  6.  It  was  decided  upon. 
That  decision  has  been  the  uncontroverted  law  of  Pennsylvania  for 
mg2T\  ^^^^^y-^^^^^  years.  It  has  been  the  ^foundadon  of  repeated 
-'  legisladon  by  public  laws,  as  a  reference  to  the  several  acts  of 
assembly  upon  this  subject  will  show.  The  judiciary  was  first  ap- 
peafed  to,  and  when  the  rights  of  the  commonwealth  had  been  judi- 
cially ascertained,  and  not  before,  laws  were  made  to  render  those 
rights  efiectual.  The  course  pursued  was  the  opposite  of  that  which 
has  been  imputed.  The  legislature  did  not  exercise  its  power  upon 
the  quesdon  of  right  There  was  no  arbitrary  assumpdon  or  exer- 
tion of  authority,  no  interference  with  the  exercise  of  judicial  power, 
no  invasion  of  the  province  of  the  judiciary,  nothing  which  bears  the 
most  remote  resemblance  to  seizure  or  confiscation  of  property.  Buti 
when  the  courts  had  decided  that  the  property  was  liable  for  the  debts 
due  to  the  commonwealth,  that  the  setdements  were  a  lien,  then, 
and  not  till  then,  the  legislature  interposed,  (as  it  was  rightfully 
bound  to  do,)  to  devise  die  means  of  rendering  the  right  eflfectual, 
to  afford  the  needful  remedy,  to  enforce  the  payment  of  a  just  debt 
out  of  the  fund  that  was  adjudged  to  be  liable  for  it 

The  first  act  of  the  legislature  upon  the  subject,  is  that  already  re- 
ferred to,  of  the  4th  of  April,  1805,  endded,  '^  An  act  for  the  more 
speedy  and  efiectual  recovery  of  debts,  &c."  It  authorizes  the  sale 
of  all  the  commonweath's  liens  to  Blythe  and  Nicholson,  and  directs 
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ihey  payment  out  of  the  moneys  of  the  commonwealth  of  the  taxes 
on  the  "  lands  of  the  late  John  Nicholson."  The  act  of  the  4th  of 
April,  1805,  appropriates  ten  thousand  dollars  for  the  payment  of  the 
taxes.  The  act  of  Slst  of  March,  1806,  (one  of  (hose  now  in  ques- 
tion) prohibits  sales  for  taxes,  and  authorizes  their  payment  out  of 
the  state  treasury.  The  act  of  19th  of  March,  1807,  asserts  the  lien. 
The  act  of  24th  of  March,  1808,  is  a  supplement  to  the  act  last 
mentioned,  to  give  certain  powers  to  those  who  purchase  portions  of 
the  lien  by  way  of  compromise.  The  act  of  28th  of  March,  1814,  is 
also  a  supplement,  and  prohibits  sales  for  taxes.  The  act  of  16th  of 
March,  1810,  authorizes  payment  of  taxes.  And  the  act  of  5th  of 
February,  1821,  authorizes  the  issuing  of  process  for  the  sale  of  land, 
in  behalf  of  individuals  named  in  it. 

Here,  then,  are  eight  public  laws  of  the  commonwealth,  extending 
through  a  period  of  sixteen  years,  all  assuming  the  existence  of  the 
settlement  and  lien,  and  providing  for  the  protection  and  security  of 
the  property,  as  the  fund  for  the  payment  *of  the  debt.  Public  r#528 
laws  were  suspended  in  their  operation  upon  these  lands.  '- 
Th<3  taxes  were  paid  out  of  the  public  treasury.  Sales  were  made, 
purchases,  compromises,  and  releases.  There  has  been  a  universal 
acquiescence,  especially  by  the  numerous  creditors  of  John  Nichol- 
son. But  for  this,  the  lands  would  long  ago  have  been  sold  for  debts 
or  for  taxes.  It  has  been  truly  said,  that  it  is  owing  to  the  interposi- 
tion of  the  commonwealth  alone,  that  there  is  any  thing  now  to  dis- 
pute about  or  claim. 

This  public  fact  has  become  extensively  incorporated  into  land 
titles  throughout  Peniisylvania.  Improvements  have  been  made 
upon  the  faith  of  it  Transfers  of  property  have  assumed  it,  to  an 
extent  not  to  be  defined,  but,  according  to  a  printed  paper  put  forth 
on  the  part  of  the  plaintiffs,  embracing  more  than  two  millions  of 
acres. 

Is  it  competent  to  the  plaintiffs  at  this  time  of  day  to  dispute  the 
settlement?  Can  they  be  permitted,  by  such  exceptions  as  are  here 

S resented  to  what  was  so  long  ago  done,  to  disturb  the  titles  thus 
erived  under  the  laws  of  Pennsylvania  ?  If  there  were  not  a  paper 
or  a  witness,  is  there  not  ample  evidence  ?  Can  they,  who  have 
lain  by,  now  demand  proof  of  what  was  done  thirty-four  years  ago? 
To  allow  it  would  encourage  frauds,  would  destroy  the  security  of 
property,  and  the  peace  of  society.  These  are  considerations  of 
weight,  and  aro  estimated  accordingly  in  the  administration  of  justice. 
Chdmer  v.  Bradley,  1  Jac  and  Walk.  63.  More  than  time  has 
now  run  to  make  a  bajr  by  statute.  A  mortgage  would  be  barred  in 
less  time.  A  bond  would  be  presumed  paid.  Almost  any  thing 
would  be  presumed  in  support  of  a  right.  The  presumption  comes 
in  the  place  of  evidence  which  time  has  effaced  or  destroyed,  and  to 
uphold  that  which  has  become  so  settled  as  to  give  assurance  of  it- 
self, that  it  was  originally  fixed  upon  a  sure  foundation. 

But  what  are  the  objections  to  the  settlements?  Can  they  not  be 
refuted,  even  without  aid  from  the  principles  which  have  been  ad- 
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verted  to?  It  is  impossible  to  avoid  remarking  of  them,  tbat  they 
are  altogether  unworthy  to  be  associated  with  the  great  points  pro- 
fessed to  be  aimed  at  in  this  case.  They  tend  to  degrade  their 
companions,  and  brings  them  into  suspicion.  What  are  they? 
#ft9Qi  ^^*  '^'^^^  ^^^^  ^^  ^^  notice  given  of  the  settlements  to 
^^i  John  Nicholson. 

The  meaning  of  this  objection  must  be  that  there  is  no  proqf  of 
notice.  It  may  be  answered  then,  in  the  first  place,  that  after  such 
a  length  of  time,  it  is  not  necessary.  It  will  be  presumed.  In  the 
next  place,  the  settlement  itself  is  sufficient  Either  notice  was  re- 
quired by  the  laws  of  Pennsylvania,  or  it  was  not.  If  it  was  not, 
there  is  an  end  of  the  maUer.  If  it  was,  the  presumption  would  be 
that  the  accounting  officers  did  what  the  law  required  of  them,  at 
least  until  the  contrary  appeared.  In  the  Commonwealth  v.  Fitler, 
12  Seig.  and  Rawle,  277,  (which  was  under  a  different  law,)  the 
negative  was  proved.  TTiatj  therefore,  affords  no  rule  in  the  present 
case.  The  whole  accounting  system  of  Pennsylvania  is  founded 
upon  the  act  of  1782.  That  act  contemplates  settlement  upon  the 
accounts  produced  by  the  accountant  z  Dall.  Laws,  45.  He  is, 
therefore,  the  actor,  in  general,  and  requires  notice. 

But  there  is  clear  proof  of  notice  in  fact  The  two  papers  before 
referred  to,  of  November,  1796,  state  the  settlements  to  have  been 
made,  and  no  objection  was  ever  taken  to  them,  though  John 
Nicholson  lived  for  several  years  afterwards,  and  lived  in  the  same 
city  where  the  government  was,  and  where  the  accounts  were  set- 
tled.    It  is  quite  incredible  that  he  had  not  notice. 

In  addition  to  all  this,  the  settlements  were  made  under  a  public 
law  of  April  20,  1796,  3  Dall.  Laws,  1790,  specially  directing  the 
settlement  of  the  accounts  of  John  Nicholson,  A  public  law  is 
notice  to  every  body. 

It  is  sufficient,  however,  for  the  present  case,  that  no  law  required 
notice  to  be  given. 

2.  That  these  settlements  were  not  ^^  entered"  in  the  books  of  the 
accounting  officers,  as  it  is  alleged  was  required  by  law.  The  mean- 
ing of  this,  as  of  the  former  objection,  is  that  there  was  no  proof  of 
the  entry. 

The  first  answer  is,  that  there  w<xs  proof.  The  plaintiffs  them- 
selves produced  the  settlements,  and  made  them  their  own  evidence, 
though  they  would  have  come  in  more  properly  on  the  part  of  the 
defendants.  Both  of  them  were  accompanied  by  official  certificates, 
by  the  proper  officers,  also  given  in  evidence  by  the  plaintiffs,  that 
^KOQ-x  they  were  "settled  and  efitered.^^  •Can  they  deny  this, 
-I  without  any  proof  to  the  contrary  ?  The  fact  is,  they  were 
entered. 

The  next  answer  is  equally  decisive.  The  entry  In  the  books  is 
no  part  of  the  settlement  It  is  of  the  settlement,  and  after  the  set- 
tlement The  settlement  is  completed,  and  after  being  completed,  is 
then  entered,  as  having  been  made.  Act  of  4th  April,  1792,  3  Dall. 
Laws,  218.  In  case  of  appeal,  the  entry  would  not  be  till  after  the 
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appeal.  Was  there  do  settlement  in  the  mean  time?  Then,  there 
could  be  no  appeal,  for  the  appeal  is  from  the  settlement  The  set- 
tlement 18  final  before  appeal,  but  its  enforcement  is  suspended  by 
the  appeal.  The  entry  could  not  be  made  till  the  officers  were  ready 
to  certify  to  the  governor. 

3.  It  is  objected,  that  these  are  not  settlements  of  all  the  accounts 
of  John  Nicnolson,  and  the  officers  were  not  authorized  to  settle  in 
part  This  objection  is  without  any  foundation  in  fact,  for  the  books 
which  it  is  supposed  would  prove  it,  are  not  in  evidence. 

But  let  it  be  admitted,  as  it  is  probable  that  there  were  other 
accounts.  It  may  perhaps  be  inferred  that  there  were,  from  the 
various  duties  devolved  upon  him  by  different  laws,  and  from  the 
repeated  appropriations  for  the  expenses  of  investigating  his  accounts. 
Is  the  legEil  inference  correct?  Certainly  not  There- is  no  law 
which  requires  that  a  settlement  should  be  of  all  accounts.  On  the 
contrary,  the  act  of  20th  of  April,  1795,  3  Dall.  Laws,  790,  directs 
them  to  be  settled  from  time  to  time,  in  succession.  This  point  also 
must  be  considered  as  having  been  decided  in  Smith  v.  Nicholson. 
In  truth,  the  subjects  of  account  were  distinct  and  separate. 

4  It  may  be  suggested,  that  upon  a  general  settlement,  the 
balance  might  have  been  in  his  favour,  though  upon  these  accounts, 
it  was  against  him.  But  to  this  suggestion,  of  a  mere  possibility, 
there  are  several  decisive  answers.  First,  the  nature  and  duties  of 
his  trusts  were  such  as  to  make  it  impossible  there  should  be  a 
balance  in  his  ftivour.  He  could  not  be  in  advance,  the  accounts 
arising  from  property  entrusted  to  him.  Secondly,  all  the  efforts  to 
obtain  a  settlement  were  on  the  part  of  the  commonwealth.  No  aid 
was  given  by  the  accountant.  What  was  obtained,  was  extorted 
from  him.  Finally,  the  confession  of  judgment  is  an  unequivocal 
admission.  The  whole  ^inquiry,  however,  it  will  be  seen,  is  r«soi 
immaterial  to  the  present  purpose.  It  is  stated  only  to  show  ^ 
that  there  is  not  the  slightest  ground  for  the  suggestion  of  even  the 
possibility  of  injustice  on  the  part  of  the  commonwealth  towards  Mr. 
Nicholson. 

6.  It  has  been  intimated  that  the  officers  did  not  intend  them  to  be 
settlements.  Where  such  a  notion  could  have  been  derived,  it  is 
difficult  to  conceive.  For  reasons  already  stated,  it  would  be  imma* 
terial  what  they  intended,  if  they  officially  did  what  produced  a  cer- 
tain leeal  consequence.  But  the  fact  that  they  did  intend  them  to 
be  settlements  is  apparent;  for  the  act  of  20th  April,  1796,  made  it 
their  duty  to  settle.  Again,  they  have  always  been  treated  as  setde- 
ments,  by  every  department  of  the  government :  and,  in  addition, 
they  were  acknowledged  by  Mr.  Nicholson  himself  to  be  such,  as  has 
already  been  shown. 

There  are  some  other  objections  made.  It  is  unnecessary  to 
go  through  them  in  detail,  as  they  have  already  been  sufficiently 
answered, 

2d.  Did  these  settlements  constitute  a  lien,  and  what  was  the  na* 
ture  of  the  lien  ? 
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It  can  scarcely  be  necessary  to  consider  this  question  upon  original 
grounds,  having  been  long  ago  decided  by  the  supreme  court,  of 
Pennsylvania.  A  short  view,  however,  will  suffice  to  show  how 
well  grounded  that  decision  was.  It  may  be  premised,  that  the  ac- 
counting laws  of  Pennsylvana  are  not  in  derogation  of  the  common 
law,  or  of  the  usual  course  of  proceeding.  Neither  can  it  be  said 
that  they  establish  new  powers,  for  the  bene6t  of  the  party  creating 
them,  and  direct  their  execution  in  an  unusual  manner.  They  are 
not,  therefore,  obnoxious  to  a  construction  of  such  strictness  as  has 
been  sugjpsted.  They  are  not  at  all  within  the  reason  of  Schip  v. 
Miller's  Heirs,  2  Wheat.  325,  as  laws  giving  powers  of  forfeiture. 
They  are  remedial,  not  penal.  They  are  laws  for  the  settlement  of 
public  accounts,  and  for  the  payment  of  public  creditors,  as  well  as 
the  collection  of  public  dues.  They  are  salutary  and  necessary. 
They  are  entitled  to  a  fair  construction. 

These  laws  are  all  to  be  considered,  in  the  construction  of  any  one 
of  them.  The  act  of  4th  April,  1792,  sect  1,  3  Dall.  Laws,  222, 
*5321  ^'^^'^^  ^  special  repeal  of  so  much  of  every  former  ^act  as 
^  is  thereby  altered  or  supplied,  and  no  more.  Thus,  the  whole 
of  the  acts  of  assembly,  from  the  13th  April,  17^,  to  4th  April, 
1792,  form  one  system,  and  are  to  be  construed  together.  It  may 
be  said,  then,  in  the  first  place,  that  the  lien  of  the  act  of  1785  is 
no  where  expreoBly  taken  away.  Neither  is  it  any  where  expressly 
^^  altered  or  supplied.'^  Is  it  done  by  implication  ?  Assuredly  not, 
as  a  moment's  attenti<m  will  discover.  By  the  act  of  1782,  the 
comptroller's  settlement  was  made  conclusive,  and  summary  process 
was  authorized  to  be  issued  immediately  against  the  property  and 
person  of  the  debtor,  not  unlike  that  given  by  the  law  of  the  United 
States  of  the  15th  May,  1820,  2  Dall.  Laws,  44.  The  act  of  1786, 
2  Dall.  Laws,  247,  was  to  give  the  benefit  of  trial  by  jury.  For  that 
purpose  the  third  section  gave  an  appeal.  The  appeal,  of  course, 
suspended  the  issuing  of  process  to  enforce  the  settlement.  In  lieu 
of  it,  and  to  scK^ure  to  the  commonwealth  the  recovery  of  what  inight 
finally  appear  to  be  due,  the  twelfth  section  gave  the  lien.  The 
appeal  and  the  lien,  therefore,  came  into  existence  together,  and  the 
one  was  given  precisely  because  the  other  was  given.  The  natural 
conclusion  would  be,  that  they  would  continue  together,  the  reason 
being  the  same  for  keeping  them  associated,  as  for  originally  as- 
sociating them.  The  appeal  continued  throughout ;  therefore,  the 
lien  continued  throughout.  Such  must  have  been  the  intention  of 
the  legislature.  It  cannot,  with  any  propriety,  be  ssaid  to  be  oppres- 
sive or  unjust  On  the  contrary,  it  is  part  of  a  system  for  the  relief 
of  the  accountant,  which,  but  for  the  lien,  would  not  be  consistent 
with  a  due  regard  for  the  security  of  the  commonwealth. 

The  only  argument  against  the  lien  is  founded  upon  that  part  of 
the  twelfth  section  which  speaks  of  the  executive  council.  The 
answer  to  it  is  an  obvious  one.  By  the  third  section,  the  approbation 
of  the  executive  council  was  necessary  to  make  a  settlement  The 
powers  of  the  executive  council  were  transferred  to  the  governor,  and 
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the  ooncurreDce  or  approbation  of  the  governor  ceased  to  be  necessary 
after  the  act  of  the  2l8t  September,  1791,  3  Dall.  Laws,  113,  except 
where  there  was  a  disagreement  between  the  comptroller  and  the 
register,  in  which  case  the  governor  was  to  decide  between  them. 
If  they  agreed,  their  settlement  was  effectual.  To  suppose  that  the 
governor's  interposition  had  any  effect  upon  ^e  question  of  r0B^ 
lien,  would  lead  to  this  absurdity,  that  where  the  accounting  ^ 
officers  differed,  the  settlement  would  be  a  lien;  where  they  agreed, 
it  would  not 

Bat  why  should  this  question  be  argued?  It  has  been  judicially 
decided  by  the  supreme  court  of  Pennsylvania  twenty-seven  years 
ago,  and  is  the  settled  law  of  the  state.  Smith  v.  Nicholson,  4 
Yeates,  6 ;  United  States  v.  Nichols,  4  Yeates,  251.  Such  a  decision, 
upon  acts  of  assembly  of  a  state,  in  the  state  courts  of  the  highest 
authority,  has  been  repeatedly  adjudged  here  to  be  conclusive  evi* 
dence  of  the  law  of  the  state.  Hinde  v.  Lessee  of  Tattler,  6  Peters, 
398 ;  Ross  v.  M'Lung,  6  Petere,  283 ;  1  Conn.  Rep.  169,  in  notes. 
It  has  been  said  that  the  supreme  court  of  Pennsylvania  would  not, 
themselves,  be  bound  by  their  own  decision,  and  to  prove  it,  we  are 
told  that  in  Bevan  v.  Taylor,  7  Serg.  and  Rawle,  397,  (a  case  tura- 
inff  upon  the  construction  of  Ihe  intestate  laws)  they  overruled 
mdker's  Administrators  v.  Smith,  3  Yeates,  480.  But  admitting 
this  to  be  so,  it  is  only  necessary  to  say,  that  Smith  v.  Nicholson 
never  has  been  overruled  or  questioned.  It  is  the  law  of  Pennsyl- 
vania now,  whatever  possibilities  there  may  be  as  to  the  future.  If 
it  should  hereafter  be  overruled,  it  will  then  cease  to  be  authority, 
but  not  before.  This,  however,  is  not  likely  to  happen.  It  is  loo 
deeply  rooted  to  be  overturned  without  extensive  mischief,  an  aigu- 
ment  admitted  by  the  supreme  court  of  Pennsylvania  to  be  of  great 
weight  in  favour  of  supporting  ancient  decisions.  7  Seig.  and 
Rawle,  400. 

The  nature  of  the  lien  is  sufficiently  explained  by  the  words  of  the 
act  of  assembly.  It  extends  to  all  the  lands  of  the  debtor  through- 
out the  commonwealth. 

2.  The  second  lien  of  the  state  was  under  the  judgment  of  tlie 
2l8t  March,  1797,  in  the  supreme  court  of  Pennsylvania,  for  one  hun- 
dred and  ten  thousand  dollars.  This,  like  the  lien  by  settlement, 
bound  all  the  lands  of  Mr.  Nicholson  throughout  the  commonwealth. 
Such  is  conceded  to  have  been  the  effect  of  judgments  obtained  in 
the  supreme  court  of  Pennsylvania  before  the  passing  of  the  act  of 

3.  By  the  death  of  John  Nicholson,  the  state  had  a  lien,  and  still 
continues  to  have  a  lien,  as  a  creditor,  upon  all  his  lands  in  Penn- 
sylvania. The  lands  of  a  decedent  are  bound  for  his  debts.  Graff 
V.  Smith,  1  Dall.  481 ;  Moms  v.  Smith,  1  Yeates,  ^238;  4 
Dall.  119.  In  favour  of  purchasers,  this  lien  is  limited  to 
seven  years.    Against  heirs,  it  is  without  limitation. 

It  appears  thus,  upon  reviewing  the  case, 
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1.  That  there  was  a  debt,  conclusively  and  finally  ascertained  to 
be  due  to  the  commonwealth. 

2.  That  this  debt  was  a  lien  upon  the  land. 

3.  That  it  was  of  the  nature  of  that  lien,  to  give  a  right  to  raise 
ihe  money  out  of  the  land  by  sale. 

4.  That  there  was  no  process  to  effectuate  this  right 

Could  the  legislature  provide  the  remedy  ?  That  is  really  the  only 
question  that  remains.  The  points  above  stated  being  all  setded, 
was  it  or  was  it  not  competent  to  the  legislature  to  devise  the  means 
of  doing  what  every  one  must  agree  ought  to  be  done?  This  brings 
us  to  the  second  general  head  of  inquiry. 

II.  Are  the  acts  of  1806  and  1807  unconstitutional  and  void? 

As  has  been  already  seen,  they  are  strictly  and  bona  fide  remedial 
acts,  to  enforce  the  payment  of  debts  justly  due,  out  of  a  fund  ad- 
mitted to  be  liable  for  their  satisfaction.  They  had  no  other  object  or 
intention.  They  were  to  supply  a  defect  of  suitable  process,  so  that 
the  creditor  might  have  justice  done  him,  and  that  against  a  public 
accountant,  whose  debt  was  evidence  of  official  delinquency.  They 
have  worked  no  injury  to  any  one.  The  heir  had  nothing  until  the 
debts  were  paid.  Wilkinson  v.  Leland,  2  Peters,  629.  The  pro- 
perty was  insufficient  to  pay  even  the  debt  due  to  the  commonwealth, 
OS  a  fair  public  sale  has  ascertained.  There  was  nothing  for  the  heir. 
Was  the  legislature  incompetent  to  supply  the  process?  Those  who 
affirm  a  proposition  so  extravagant,  ought  to  make  it  out  very  clearly. 
A  constitution  imposing  a  restriction  so  unreasonable^  would  require 
to  be  altered.  It  is  against  every  notion  of  what  is  expedient  and 
what  is  just  The  right  of  a  creditor  is  a  perfect  right ;  it  is  as  strong 
as  the  right  of  property,  and  has  as  strong  a  claim  to  protection.  To 
take  away  all  remedies  from  the  creditor  would  be  unconstitutional. 
To  withhold  from  him  adequate  remedies,  is  contrary  to  the  spirit  of 
our  social  compacts.  How,  then,  can  it  be  unconstitutional  to  give 
him  an  adequate  remedy  ?  There  is  a  glaring  contradiction  in  the 
hypothesis.  Common  sense  is  confounded  by  it 
ngosn  ^The  purpose  being  a  lawful  one,  the  legislature  really 
-I  and  truly  adopted  the  means  which  they  thought  necessary 
for  its  attainment  They  did  not  confiscate  the  lands ;  they  did  not 
seize  upon  them:  they  simply  devised  a  mode  of  selling  them,  so 
that  out  of  the  proceeds,  the  debt  owing  to  the  commonwealth  might 
be  paid.  The  objection,  then,  (if  any  there  be,)  is  only  to  the  m^e.- 
This  is  a  very  narrow  ground  indeed.  It  is,  that  the  legislature,  in 
the  exercise  of  a  discretion  which  belongs  to  them,  did  not  select  the 
mode  which  to  others  may  seem  most  fit  This  is  neither  more  nor 
less  than  to  deny  to  them  all  discretion  in  the  use  of  means ;  to  limit 
them,  where  their  power  is  usually  deemed  to  be  the  most  unlimited. 
There  is  no  doubt  whatever,  that  the  method  of  proceeding  they 
adopted  was  in  fact  the  best.  But  that  is  a  discussion  not  to  be 
entertained  in  a  judicial  investigation. 

Before  proceeding  to  examine  the  particular  objections  which  have 
been  made  to  these  laws,  it  is  necessary  to  establish  the  test  they  are 
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to  be  submitted  to,  by  referring  to  certain  well  settled  principles  of 
constitutional  law. 

1.  It  may  be  stated,  upon  clear  authority,  that  a  question  of  con- 
flict between  a  law  of  a  state  and  the  constitution  of  the  state,  is  not 
a  question  of  federal  cognisance.  The  judiciary  of  the  union  has  a 
clear  paramount  authority  in  all  cases  where  there  is  a  question 
whether  a  state  law  is  repugnant  to  the  constitution  of  the  United' 
States.  Satterlee  v.  Matnewson,  2  Peters,  380 ;  Jackson  y.  Lamp- 
hire,  3  Peters,  280.  But  a  question  between  a  state  law  and  a  state 
constitution,  comes  into  this  court  only  in  its  administration  of  the 
laws  of  the  state.  It  will  be  guided,  therefore,  by  state  decisions ; 
giving  the  law  to  the  state  tribunals  in  questions  of  federal  c<^i- 
sance,  and  receiving  it  from  them  in  questions  property  of  state  cog- 
nisance. Judicial  harmony  is  thus  preserved. 

2.  That  the  constitution  having  received  a  construction  by  legis- 
lative, executive  and  judicial  action,  and  the  acquiescence  of  the 
citizens  for  a  long  time,  that  construction  will  prevail  in  judgment, 
especially  if  rights  be  founded  upon  it.  Stuart  v.  Laird,  1  Cranch, 
292;  M'Cullough  v.  State  of  Maryland,  4  Wheat  316. 

3.  That  there  must  necessarily  be  a  limit  in  time  to  the  r#5Q2 
*right  of  individuals  to  question  the  constitutionality  of  a  law,  ■-  ^ 
where,  by  so  doing,  they  would  injure  others  who  have  acted  upon 
a  received  construction,  or  overturn  what  has  been  done. 

4.  That  it  is  incumbent  upon  those  who  would  thus  impeach  a 
law,  plainly  to  show  a  plain  violation  of  some  express  provision  of 
the  constitution,  so  that  laying  the  constitution  and  the  law  side  by 
side,  there  is  a  manifest  incompatibility. 

^'  It  is  a  power  of  high  responsibility,  and  not  to  be  exercised  but 
in  cases  free  from  dovbtJ*^  Tilghman,  C.  J.  3  Serg.  and  Rawie,  73. 

'^  The  question  whether  a  law  be  void  for  its  repugnancy  to  the 
constitution,  is  a  question  which  ought  seldom,  if  ever,  to  be  decided 
afiSrmatively  in  a  doubtful  case.  The  opposition  between  the  con 
stitution  and  the  law  should  be  such,  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other.''  Marshall, 
C.  J.  6  Cranch,  128.  ''  Must  plainly  violate  some  express  provision 
of  the  constitution.''  Washington,  J.  2  Peters,  330.  And  as  to  all 
speculative  objections,  founded  upon  supposed  general  principles, 
they  are  entirely  put  aside  by  Chase,  J.  in  4  Dall.  18.  General  prin- 
ciples in  the  constitution  are  not  to  be  regarded  as  rules  to  fetter  and 
control,  but  only  as  declaratory  or  directory. 

5.  That  where  a  power  is  given  by  the  constitution,  the  choice  of 
means  for  eflfectuating  it  belongs  to  the  legislature.  United  States 
V.  Fisher,  2  Cranch,  358;  M'Cullough  v.  State  of  Maryland,  4 
Wheat.  316. 

6.  That  an  act  may  be  constitutional  in  some  of  its  provisions 
and  unconstitutional  in  others,  and  the  latter  will  not  hurt  the 
former. 

7.  That  it  may  be  unconstitutional  against  one  person,  and  not 
against  another,  and  the  latter  cannot  ^vail  himself  of  the  privilege 
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of  the  fomier.  If  the  acts  in  question  were  objectionable  agaimt 
creditore,  (as  they  certainly  are  not)  they  might  be  good  against  the 
heirs* 

It  will  be  perceived,  at  once,  how  these  principles  meet  and  ob- 
viate every  objection  that  has  been  made.  Before  proceeding  to 
examine  these  objections  in  detail,  tiy  them  by  another  very  simple 
test  Is  there  any  thing  in  the  constitution  of  the  United  States,  or 
*5371  ^  ^^^  ^^^  ^^  I^nnsylvania,  which  says  that  a  man's  *pro- 
^  perty  shall  not  be  sold  for  the  payment  of  his  just  debts  ?  Is 
there  any  thing  which  says  the  legislature  shall  not  be  allowed  to 

r'ge  of  the  means  ?     Leland  v.  Wilkinson,  2  Petere,  656,  657, 
is  exactly  to  the  contrary,  and  is  to  the  veiy  point  of  the  present 


It  is  no  objection,  fonnded  in  the  constitution,  that  laws  are  re- 
trospective, xhe  constitution  itself  is  decisive  of  this.  The  express 
prohibition  of  ex  post  facto  laws,  meaning  retrospective  criminal 
laws,  is  an  admission  that  retrospective  civil  laws  may  be  made. 
Expresrio  unius  exclusio  est  alterius.  No  well  digested  constitution 
could  contain  such  a  prohibition.  It  may  be  conceded,  that  in 
general  they  are  against  the  principles  of  sound  legislation.  But 
occasions  will  sometimes  occur  whero  they  are  necessary.  These 
cases  make  excepdon&  That  retrospective  laws  are  not,  on  that 
account,  unconstitutional,  has  been  repeatedly  decided  in  Pennsyl- 
vania. Barobaugh  v.  Bambaugfa,  11  Seig.  and  Rawle,  191 ;  Un- 
derwood V.  Lilly,  10  Serv.  aira  Rawle,  97 ;  Bamet  v.  Bamet,  15 
Seig.  and  Rawle,  72 ;  and  was  decided  in  this  court  in  Satterlee  v. 
Mathewson,  before  referred  to.  But  the  laws  now  in  question  are  in 
no  sense  retrospective.    They  are  entirely  prospective. 

Neither  is  it  any  objection  that  laws  may  seem  to  exercise  judicial 
functions.  Estep  v.  Hutchinson,  14  Seig.  and  Rawle,  435.  The 
line  is  not  so  defined  as  to  mark  exactly  in  all  cases  the  boundary 
between  legislation  and  judmient 

Nor  is  it  any  objection  that  they  constitute  new  tribunals.  The 
legislature  have  power  to  do  so  by  the  constitution  of  Pennsylvania. 
Aiticle  5,  sect  1. 

Obiections  are  not  to  be  listened  to,  which  have  no  better  founda- 
tion than  a  general  chaige  of  injustice,  or  an  appeal  to  what  is  sup- 
posed to  be  a  sort  of  prevailing  complexion  of  the  constitution. 
These  are  aiguments  to  be  addressed  to  the  legislature,  when  they 
are  enacting  laws,  perhaps  to  the  judiciary  when  expounding  them, 
but  never  when  called  upon  to  declare  such  laws  to  be  incompatible 
with  the  constitution.  If  ever  admissible,  however,  they  would  be 
inapplicable  in  the  present  case,  where  nothing  has  been  done  but 
what  is  just  in  itself,  and  in  conformity  with  the  soundest  principles 
of  legislation. 

^5381       '^^^  specific  constitutional  objections  made  by  the  plaintifls 
^  ^in  error,  are  suflSciently  numerous.  But  their  weight  is  in  no 
proportion  to  their  number.    They  are  only  so  many  ciphers. 

1.  It  is  said  to  be  an  infraction  of  section  10,  article  1,  of  the 
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coDstitution  of  the  United  States,  and  section  17  of  the  bill  of  righto 
of  Pennsylvania.  The  one  prohibits  the  making  of  state  laws  im- 
pairing ^^  the  obligation  of  contractB,"  the  other  prohibits  laws,  ^  im-- 
pairing  contracts.^'    They  are  in  substance  the  same. 

A  contract  will  not  be  implied,  in  order  to  render  a  law  obnoxious 
to  the  constitutional  prohibitions.    Hart  v.  Lamphire,  380. 

But  here  there  is  no  contract,  express  or  implied. 

The  mnt  of  the  land,  by  warrant  and  survey,  was  no  contract 
that  it  should  not  be  liable  for  the  debts  of  the  owner.  It  was  ex- 
actly the  reverse.  The  grant  made  him  the  owner,  with  the  power 
to  alien,  and  subject  to  alienation  by  process  of  law.  It  was  to 
him,  his  heirs  and  assigns.  Land  is  liable  for  the  debts  of  the  owner, 
is  bound  by  judgments,  and  may  be  sold  for  the  payment  of  his 
creditors.  This  is  an  incident  to  ownership,  not  repugnant  to  it,  but 
one  of  its  legal  consequences.  There  is  no  resumption  of  the  grant, 
as  in  Fletcher  v.  Peck,  but  a  confirmation  of  it  All  this  is  fully 
and  clearly  explained  in  Satteriee  v.  MaChewson,  2  Peters. 

The  settlemefU  is  no  contract,  nor  the  lien  arising  from  it.  The 
latter  is  to  operate  ^Mn  the  same  manner  as  a  judgment,"  that  is,  to 
bind  in  the  same  manner.  It  is  in  imritumj  obtained  by  compulsion 
of  law,  and  not  deriving  any  of  its  efficacy  fh>m  the  agreement  of  the 
party.  The  means  of  enforcing  it,  too,  are  derived  from  the  law, 
and  may  be  varied  by  the  legislative  power.  They  are  not  limited 
to  such  as  may  be  in  use  when  the  juikment  is  obtained. 

There  was  no  restriction  in  the  specitd  entry  of  the  judgment,  ex* 
cept  that  which  was  expressed,  namely,  that  Mr.  Nicholson  should 
have  a  limited  time  to  point  out  errors.  The  time  being  expired, 
without  error  being  allied,  the  judgment  stands  for  the  whde 
amount  for  which  it  was  confessed. 

These  laws  not  only  violate  no  contract — they  ore  in  execution  of 
a  contract.  All  public  dues  bind  by  contract  There  is  an  implied 
assumpsit  The  claim  upon  Mr.  Nicholson  was  still  stronger,  being 
founded  upon  his  official  contract,  as  well  *as  upon  the  con-  r#gQo 
tiact  arising  from  his  applying  the  money  and  property  of  the  I- 
commonwealth  to  his  own  use. 

There  can  be  no  necessity  for  saying  more  in  reply  to  the  second 
objection,  than  that  the  eighth  section  of  the  bill  of  rights  of  Pennsyl- 
vania, reiates  only  to  seizure  and  search,  and  here,  there  was  neither 
seizure  nor  search.  Both  these  words  have  an  appropriate  legal 
sense,  well  understood. 

3.  It  is  said  to  violate  the  seventh  article  of  the  amendments  to  the 
constitution  of  the  United  States,  and  the  sixth  article  of  the  bill  of 
rights  of  Pennsylvania. 

If  this  amendment  of  the  constitution  of  the  United  States  were 
applicable  to  the  states,  (as  it  is  not,)  it  would  still  be  impossible  to 
understand  how  the  present  case  could  be  brought  within  its  words 
or  meaning.  It  was  no  ^'  trial  at  common  law."  The  execution  of 
a  judgment  was  what  was  in  question. 

The  sixth  article  o^the  bill  of  rights  of  Pennsylvania  says  nothing 
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more  than  thin :  '^  trial  by  jury  shall  be  as  heretofore,  and  the  right 
remain  inviolate.^'  Was  it  ever  the  practice  to  have  trials  after  judg 
ment?  Were  juries  ever  used  in  such  cases  before?  An  inquest  to 
ascertain  whether  the  rents  and  profits  will  pay  in  seven  years,  is  not 
a  jury  in  the  sense  of  this  article.  It  owes  its  existence  to  an  act  of 
assembly  which  the  legislature  may  at  any  time  repeal  or  alter :  and, 
in  addition,  it  never  was  necessary  in  a  case  like  this,  of  vacant  and 
unseated  land,  (as  the  land  in  question  was  at  the  time  of  the  sale) 
but  only  where  lands  are  improved  and  yielded  an  income. 

4.  It  is  said  to  contravene  the  fourth  article  of  the  bill  of  rights. 
The  answer  is  manifest  That  article  applies  only  to  criminal  prose- 
cutions.   If  otherwise,  it  has  been  literally  complied  with. 

Neither  can  it  be  said  with  any  propriety,  that  this  property  was 
taken  for  public  use  without  compensation.  It  was  not  taken  at  all, 
but  sold  for  the  payment  of  debts.  There  was  no  exercise  of  the 
right  of  eminent  domain. 

There  is  want  of  precision  in  the  aigument  which  imputes  to  these 
acts  as  an  objection,  that  they  were  made  by  the  legislature  in  its 
own  case.  The  debt  was  owing  to  the  commonwealth.  The  com- 
monwealth was  the  creditor,  the  entire  body  politic,  made  up  of  all 
the  citizens  of  Pennsylvania.  The  legislature  was  only  a  branch  of 
the  government.  That  the  legislation  was  about  matters  which  con- 
^RAG]  ^^^^^  ^^  commoQwedth,  ^can  surely  be  no  valid  objection, 
^  for  these  are  peculiarly  the  proper  subjects  of  legislation.  The 
members  of  the  le^ature  are  no  more  interested  tnan  any  other 
citizen. 

In  every  aspect,  therefore,  in  which  the  case  can  be  reviewed,  it 
appears  that  the  proceedings  of  the  commonwealth  of  Pennsylvania 
have  been  just,  prudent,  patient,  and  intelligent,  as  well  as  entirely 
consistent  with  tne  constitutions  of  the  union  and  the  state.  The  go- 
vernment in  all  its  branches  has  done  its  duty,  and  has  done  no  more. 
The  proceedings  have  been  right  in  form  and  in  substance.  To 
have  establish^  this,  is  all  that  can  be  necessary  to  vindicate  the 
commonwealth  against  eveiy  chaige  that  has  been  made,  and  rendera 
it  superfluous  to  notice  the  terms  in  which  they  have  been  so  repeat- 
edly presented.  They  perish  of  themselves,  when  they  are  thus 
shown  to  be  without  foundation.  The  respect  due  to  the  source 
from  which  they  proceed,  cannot  sustain  them  now,  whatever  claim 
to  attention  it  may  have  given  them  in  the  first  instance,  before  they 
were  examined.  With  them  also  fall  the  exceptions  to  the  judg- 
ment of  the  court  below  upon  the  points  here  discussed,  all  of  which 
have  been  embraced  in  the  discussion. 

The  exceptions  to  the  opinion  of  the  court  below,  upon  questions 
of  evidence,  now  assigned  for  error,  have  been  fully  considered. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court 
This  case  comes  up  by  writ  of  error  from  the  circuit  court  of  the 
United  States  of  Pennsylvania,  in  which  the  plaintifis  here,  were 
plaintiffs  there.  /The  plaintiffs  make  title  as  heirs  of  John  Nicholson. 
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and  the  defendants  as  purchasers  under  certain  commissioners,  con- 
sUtuteirB^TaJi^  Qf  that  stale  for  the"purpQa6..Qf  selling  ihelaniley 
estate  of  John  Nicholson;  in  satisfaction  gf  certain  liens  which' The 
sCiate  asserted  to  hold  on  his  lands.  The  plaintiffs  controvert  the 
validity  of  that  sale : 

1st.  As  violating  the  constitution  of  Pennsylvania. 

2d.  As  violating  the  constitution  of  the  United  States. 

3d.  As  inconsistent  with  the  principles  of  private  rights  and  na- 
tural justice,  and  therefore  void ;  ^pugh  not  to  be  brought  within 
the  description  of  a  violation  of  any  constitutional  stipulatioo.  i. 

^1.  To  maintain  the  aigument  upon  which  the  counsel  for  r#<'^^       ^ 
plaintiffs  rely,  to  establish  the  unconstitutional  character  of   I- 
the  acts  under  which  the  sale  was  made  to  defendants ;  the  plaintiffs' 
counsel  commence  with  an  effort  to  remove  out  of  his  way  the  liens, 
to  satisfy  which  the  legislature  professes  to  pass  the  acts  authorizing 
the  same. 

It  appears  from  the  record  that  at  the  time  of  passing  the  acts 
which  constituted  this  board  of  commissioners,  to  wit,  in  1806  and 
1807,  the  state  claimed  to  hold  four  liens  upon  the  lands  of  John 
Nicholson. 

1st.  A  judgment  for  special  damages,  amounting  to  four  thousand 
two  hundred  and  eight  pounds  eight  shillings,  entered  December 
18th,  1795. 

2d.  A  settled  account  of  March  2d,  1796,  for  fifty-eight  thousand 
four  hundred  and  twenty-nine  dollars  twenty-four  cents,  afterwards 
reduced  to  fifty-one  thousand  two  hundred  and  nine  dollars  twenty- 
two  cents. 

3d.  Another  settled  account  of  December  20th,  1796,  for  sixty- 
three  thousand  seven  hundred  and  twenty-seven  dollars  eighty-six 
cents.    And 

4th.  A  judgment  confessed  and  entered  March  21st,  1797,  for  one 
hundred  and  ten  thousand  three  hundred  and  ninety  dollars,  with 
certain  special  matter  attached  to  the  confession,  wholly  immaterial 
to  the  present  controversy.  The  evidence  of  dates  and  circumstances 
might  seem  to  lead  to  the  opinion,  that  the  ffrst  judgment  or  the  con- 
sideration of  it  was  incorporated  into  the  settlements, .  and  that  the 
judgment  of  1797  covered  the  whole.  But  of  this  there  is  no  suf- 
ficient evidence ;  and  the  several  liens  must,  on  the  facts  in  proof,  be 
considered  as  they  are  exhibited  on  the  record,  as  substantive  and  in- 
dependent. 

By  a  law  of  Pennsylvania  of  February  16th,  1785,  settlements 
made  by  the  comptroller,  with  certain  prescribed  formalities,  are  de- 
clared to  be  liens  upon  the  real  estate  of  the  debtor,  "  in  tlie  same 
manner  as  if  judgment  had  been  given  in  favour  of  the  common- 
wealth against  such  person  for  such  debt  in  the  supreme  court"  A 
right  of  appeal  is  eiven  if  the  debtor  is  dissatisfied,  with  injunctions 
that  the  court  shall  give  interest  for  the  delay,  if  the  appeal  is  not 
sustained ;  but,  unless  such  appeal  is  made  and  judgment  rag^o 
against  the  debtor,  there  is  no  ^provision  in  the  law  of  en-  1^ 
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forcing  satisfaction  of  the  lien  by  sale  or  otherwise.  It  is  made  to  be 
a  dead  weight  upon  the  hands  of  both  debtor  and  creditor,  without 
the  means  of  relieving  the  one  or  raising  satisfaction  for  the  other. 

A  great  proportion  of  the  aigument  for  plaintiffs,  both  here  and 
below,  was  devoted  to  the  effort  to  prove  that  the  two  settlements 
enumerated  were  not  subsisting  liens  at  the  time  of  passing  the  two 
acts  of  1806  and  1807,  under  which  the  sale  was  made  to  the  de- 
fendants. But,  from  this,  as  a  subject  of  adjudication,  we  feel  re- 
lieved by  the  two  decisions  cited  from  the  fourth  volume  of  Yeates' 
Reports:  since  it  appears  that  this  vety  lien  of  the  3d  of  March, 
1796,  has  been  sustained  by  a  decision  of  the  highest  tribunal  in 
that  state,  as  long  ago  as  1803  (Smith  and  Nicholson) ;  and  (hat 
again  in  1805,  this  decision  was  considered,  and  confirmed,  and 
acted  upon,  in  another  case  in  which  the  several  applications  of  the 
principles  established  in  the  first  case  came  under  consideration. 
United  States  v.  Nichols. 

Now  the  relation  in  which  our  circuit  courts  stand  to  the  states  in 
which  they  respectively  sit  and  act,  is  precisely  that  of  their  own 
courts :  especially  when  adjudicating  on  cases  where  state  lands  or 
state  statutes  come  under  adjudication.  When  we  find  principles 
distincdy  setded  by  adjudications,  and  known  and  acted  upon  as  the 
law  of  the  land,  we  have  no  more  right  to  question  them,  or  deviate 
from  them,  than  could  be  correctly  exercised  by  their  own  tribunals. 

It  is  proper  here  to  notice  a  relaxation  of  this  principle,  into  which 
the  court  below  seems  to  have  been  surprised;  and  in  which  the 
aigument  of  counsel  in  this  cause  was  calculated  to  induce  this  court 
to  acquiesce.  In  the  case  first  decided  in  the  supreme  court  of 
Pennsylvania,  to  wit  that  of  Smith  and  Nicholson,  4  Yeates,  8. 
most  of  the  arguments  made  use  of  in  this  cause  to  get  rid  of  the 
lien  of  the  settlement,  and  particulariy  that  of  a  repeal  of  the  act  of 
1786,  or  a  want  of  compliance  with  its  requisitions,  were  pressed 
upon  that  court,  and  carefully  examined  and  disposed  of  by  the 
judges.  But  there  have  been  a  variety  of  other  grounds  taken  in 
the  court  below  in  this  cause,  and  again  submitted  to  this  court  in 
argument,  which  do  not  appear  from  the  report  of  that  decision  to 
*5431  ^^^^  ^^^^  brought  to  the  notice  of  the  state  court  Such 
^  were  ^the  want  of  notice  of  the  settlement;  the  want  of  its 
being  entered  in  the  books  of  the  accounting  officer ;  the  balance 
not  being  struck  in  dollars  and  cents ;  that  the  order  of  settlement 
was  reversed,  and  as  the  plaintiffs'  counsel  proposed  to  establish  by 
evidence,  that  it  was  not  a  final  and  conclusive  adjustment  of  all  the 
existing  debits  and  credits  between  the  parties.  Into  the  examina- 
tion of  most  of  these  arguments  the  court  below  has  entered  with  a 
view  to  estimating  and  repelling  their  sufficiency,  to  shake  the  settle- 
ment in  which  the  lien  of  the  settlements  is  claimed.  But  we 
cannot  feel  oui^elves  at  liberty  to  pursue  the  same  course ;  since  it 
supposes  the  existence  of  a  revising  power  inconsistent  with  the 
authority  of  adjudications  on  which  the  validity  of  those  liens 
must  now  be  placed.  The  rule  of  law  being  once  established  by 
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(he  highest  tribunal  of  a  state,  courts  which  propose  to  administer 
the  law  as  they  find  it,  are  ordinarily  bound,  in 'limine,  to  presume 
that,  whether  it  appears  from  the  reports  or  not,  all  the  reasons  which 
might  have  been  urged,  pro  or  con,  upon  the  point  under  considera- 
tion, had  been  examined  and  disposed  of  judicially. 

It  is  next  contended  that  the  judgment  of  March,  1797,  had  ab- 
sorbed or  superseded  the  liens  of  the  settled  accounts. 

This  ground  they  proposed  to  sustain  by  giving  in  evidence  the 
journals  of  the  house  of  representatives  of  the  commonwealth,  ex- 
hibiting certain  reports  of  the  register-general  and  of  the  committee 
of  ways  and  means,  conducmg  to  prove  that  this  judgment  was  ren- 
dered for  the  identical  cause  of  action  on  which  the  settlements  were 
founded.  This  evidence  was  rejected  by  the  court ;  and  that  rejection 
constitutes  one  of  the  causes  of  complaint  on  which  relief  is  now 
sought  here. 

But  this  court  is  satisfied  that,  supposing  the  evidence  of  these 
journals  sufficient  to  prove  the  identity,  and  in  other  respects  unex- 
ceptionable, establishing  the^  fact  would  not  have  benefited  the 
cause  of  the  plaintifis.  On  this  point  there  is  an  unavoidable  infer- 
ence to  be  drawn  from  the  case  United  States  v.  Nichols ;  for  in  that 
case,  the  lien  of  a  settlement  of  prior  date  in  favour  of  the  state,  was 
sustained  against  a  subsequent  mortgage  to  the  United  States ;  al- 
though, as  the  case  shows,  there  was  a  judgment  upon  the  same 
cause  of  action  with  the  settlement,  of  a  date  subsequent  to  the  mort- 
gage to  the  United  States,  and  obtained  upon  an  appeal  from  the 
settlement 

^Mr.  Dallas,  for  the  United  States,  argued,  that  this  appeal  r^siA 
suspended  the  lien ;  but  no  one  seems  to  have  imagined  that  ^ 
the  judgment  supenseded  or  absorbed  the  settlement.      If  to  this  be 
added  what  was  asserted  by  defendants'  counsel,  and  acquiesced  in 
by  the  plaintifis' ;  that  by  a  settled  law  of  Pennsyvania,  a  judgment 
in  an  action  of  debt  upon  a  previous  judgment,  does  not  destroy  the 
^  lien  of  the  first  judgment,  it  puts  this  question  at  rest. 
/        In  approaching  the  acts  of  1806  and  1807,  we  are  then  authorized 
/     in  assuming,  that  at  the  time  they  were  passed  the  state  held  un-  ^ 
satisfied  liens  upon  the  lands  of  John  Nicholson  to  a  large  amount, 
under  the  two  settlements  of  1776,  without  any  legal  means  of  raising 
the  money  by  sale;  and  also  judgments  to  a  great  amount,  which, 
by  reason  of  the  death  of  Nicholson,  and  the  want  of  a  personal  re- 
presentative, they  were  equally  precluded  from  all  ordinary  means  of 
having  satisfied.     Thus  circumstanced,  the  legislature  passed  those 
acts,  ue  professed  and  unaflfected  and  only  object  of  which  was  to 
raise,  from  the  sale  of  John  Nicholson's  land,  money  sufficient  to 
satisfy  the  liens  of  the  state.     In  justice  to  the  moral  as  well  as  legal 
and  constitutional  chamcter  of  those  laws,  it  is  proper  to  give  an  out-  ~ 
line  of  their  provisions.  ^ 

It  is  obvious  from  the  evidence  in  the  cause,  that  between  the  date 
of  the  settled  accounts  and  the  passing  of  those  acts,  great  changes 
had  taken  place  in  the  possession  and  property  of  the  lands  of  John 
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Nicholson.  Whether  in  any  or  all  the  cases  of  such  change  of  pro- 
perty, the  tracts  sold  became  dischaiged  of  the  liens  of  the  state  or 
not,  is  not  now  the  question :  if  they  were,  the  holders  were  at  liberty 
to  assert  their  rights  against  the  state.  In  this  case  no  such  dis- 
chaige  is  set  up ;  the  tract  was  one  that  had  remained  the  property 
of  Nicholson.  There  were  then  three  interests  to  be  regulated  ;  first, 
that  of  the  state ;  second,  that  of  the  persons  in  possession ;  and 
third,  that  of  the  heirs  of  Nicholson.  That  the  state  was  not  un- 
mindful of  the  last,  is  distinctly  shown  by  the  offer  of  compromise 
tendered  to  the  family  before  the  aci  of  1806  was  passed,  and  by 
adopting  a  mode  of  sale  calculated  as  much  as  possible  to  avoid 
throwing  back  the  purchaser  upon  the  heirs  for  damages,  where  sales 
had  been  made  by  their  ancestor.  Hence,  the  plan  of  the  act  of 
*5451  ^^^  ^^  ^^^  *  ^^^*  ^^  ascertain  ^all  the  lands  affected  by 
^  lien  throughout  the  state ;  then  to  assess  each  rateably,  ac- 
cording to -the  amount  of  the  debt,  instead  of  selling  each  and  all  as 
they  could  be  discovered  ;  at  the  same  time  allowing  a  discretion  in 
the  commissioners  to  compromise  with  persons  claiming  an  interest 
in  the  lands,  and  to  assign  over  an  interest  in  the  lien  proportionate 
to  the  sum  received  upon  such  compromise ;  of  couise,  obviating,  so 
far,  the  necessity  of  a  resort  to  a  sale  or  to  litigation. 

Here  there  was  a  general  offer  to  all  persons  claiming  an  interest 
in  these  lands,  of  a  release  from  the  lien,  upon  paying  the  sum  thus 
assessed  rateably  and  according  to  value ;  and  it  was  only  when  the 
offer  was  not  accepted,  or  where  no  one  claimed  an  interest,  that  the 
general  power  to  sell  came  into  exercise.  Nor  was  it  then  to  be  ex- 
ercised until  after  a  report  made  to  the  governor,  and  under  process 
issuing  from  him :  ample  notice  was  reauired  to  be  given  of  the  sale, 
and  a  credit  not  exceeding  four  years  allowed.  It  is  true,  that  by 
the  terms  of  these  acts,  the  power  of  selling  is  extended  to  '^  any 
body  of  lands,  late  the  propertj'  of  the  said  John  Nicholson,  deceased, 
which  are  subject  to  the  lien  of  the  commomoealth^  under  and  by 
virtue  of  process  to  be  issued  by  the  governor,  either  in  gross  or  by 
separate  tracts,  as  to  them,  or  a  majoritv  of  them,  may  appear  most 
advisable;"  but  there  is  nothing  which  authorizes  or  requires  the 
commissioners  to  sell  aU  the  lar3b  of  J.  Nicholson,  or  an  acre  more 
than  what  is  necessary  to  satisfy  the  liens:  and  so  the  words,  just 
recited,  import;  since,  after  raising  by  sale  enough  to  satisfy  the  liens, 
it  could  no  longer  be  predicated  of  any  of  those  lands  that "  they  are 
subject  to  the  liens  of  the  commonwealth,"  in  the  language  of  the 
section  which  gives  the  power  to  sell.  And  it  is  true  also,  that  the 
money  is  required  to  be  paid  by  the  purchasers  into  the  treasury ; 
but  this  is  obviously  a  measure  solely  intended  to  secure  the  proceeds 
from  again  falling  into  dangerous  hands ;  and  if  the  power  to  sell  be 
limited  by  its  very  nature  and  terms,  to  the  raising  of  enough  to 
satisfy  these  liens,  on  what  ground  can  exception  be  taken  to  this 
precaution  ?  How  can  it  work  an  injury  to  heirs  or  creditors?  to  say 
nothing  of  a  reasonable  dependence  upon  the  justice  and  good  faith 
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of  the  country  to  refund  any  surplus,  supposing  the  commissioners 
were  at  liberty  to  raise  a  surplus  by  sale. 

Nor  can  any  reasonable  exception  be  taken  to  the  •discre-  rtgjg 
tionary  power  given  to  sell  "  in  gross  or  by  separate  tracts ;"  ^ 
when  it  is  considered  how  very  possible  it  was  that  sales  might  be 
effected  in  gross  when  they  could  not  be  made  in  detail.  Specu- 
lators might  not  be  induced  to  adventure  otherwise,  and  the  sepa- 
ration of  contiguous  tracts  might  often  destroy  or  diminish  the  value 
of  each. 

After  presenting  this  expose  of  the  design  and  operation  of  these 
laws,  we  shall  search  in  vain  in  the  constitution  of  the  state  or  the 
United  States,  or  even  in  the  principles  of  common  right,  for  any 
provision  or  principles  to  impugn  them  :  and  on  this  point  I  am  in- 
structed to  report  k  as  the  decision  of  this  court,  that  the  words  used 
in  the  constitution  of  Pennsylvania,  in  declaring  the  extent  of  the 
powers  of  its  legislature,  are  sufficiently  comprehensive  to  embrace 
ihe  powers  exercised  over  the  estate  of  Nicholson  in  the  two  acts 
under  consideration,  and  that  there  are  no  restrictions,  either  express 
or  implied,  in  that  constitution,  sufficient  to  control  and  limit  the 
general  terms  of  the  grant  of  the  legislative  power  to  the  bounds  which 
the  plaintiffs  would  prescribe  to  it. 

For  myself,  individually,  I  must  use  the  privilege  of  assigning  the 
reasons  which  xlaim  my  concurrence  in  that  opinion. 
C'  The  objection  made  to  the  exercise  of  this  power  is,  that  it  is  one 
of  a  judicial  character,  and  could  not  exist  in  the  legislature  of  a 
country  having  a  constitution  which  distributesUie  powers  of  govern- 
ment into  legislative,  executive  and  judicialj/^  -f^ 

I  will  not  pause  to  examine  the  question, 'whether  the  subjection 
of  property  to  the  payment  of  judgments,  be  in  fact  a  matter  apper- '   ' 
taining  essentially  to  judicial  power ;  or  whether,  after  deciding  that'  / 
the  debt  is  due,  the  judgment  action  does  not  cease,  and  all  that  fol-  (  ' 
lows  is  the  exercise  of  legislative  or  executive  power;  another  view 
of  the  subject  will,  in  my  opinion,  dispose  of  this  question. 

The  power  existing  in  every  body  politic  is  an  absolute  despotism :    s 
in  constituting  a  government,  the  boay  politic  distributes  that  power     | 
as  it  pleases,  and  in  the  quantity  it  pleases,  and  imposes  what  checks 
it  pleases  upon  its  public  functionaries.    The  natural  distribution 
and  the  necessary  distribution  to  individuaPs^^nxftty,  is  into  legisla-    < 
Uv'e,  executive  and  judicial ;  but  it  is  obvious  that  every  community    . 
may  make  a  perfect  or  imperfect  separation  and  distribution  of  these    '  , 
powers  at  its  will.    It  has  pleased  Pennsylvania,  in  her  constitution, 
*r6  make  what  most  jurists  would  pronounce  an  imperfect  rmxAr 
separation  of  those  powers ;  she  has  not  thought  it  necessary  ^  \ 

to  make  any  imperative  provision  for  incorporating  the  equity  juris-  ] 
diction  in  its  full  latitude  into  her  jurisprudence:  and  the  conse-  J 
quence  is,  as  it  ever  will  be,  that  so  far  as  her  conunon  law  courts  v/ 
are  incapable  of  assuming  and  exercising  that  branch  of  jurisdiction,  \ 
her  legislature  must  often  be  called  upon  to  pass  laws  which  bear  a  \ 
close  affinity  to  decrees  in  equity.  /  Of  that  character  are  the  acts  of  * 
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1806  and  1807  under  consideration.    The  relations  in  which  the 
state  and  John  Nicholson's  estate  stood  to  each  other,  presented  a       y 
clear  case  for  equitable  relief;  a  lien  on  the  one  hand,  and  property i^^ 
to  satisfy  it  on  the  other,  but  no  common  law  means  of  obtaining  a 
sale.     Thus  circumstanced,  is  there  any  thing  in  the  constitution  of 
Pennsylvania  to  prevent  the  passing  of  these  laws? 

When  it  is  intimated  that  the  separation  of  the  primary  powers  of 
goveraroent  is  incomplete  under  the  constitution  of  Pennsylvania, 
it  may  be  necessary  to  submit  a  few  observations  explanatory  of  the 
idea. 

It  is  true  that  the  separation  of  common  law  from  equity  jurisdic- 
tion is  peculiar  to  Great  Britian  ;  no  other  of  the  states  of  the  old 
world  having  adopted  it.  But  it  is  equally  true  that  in  no  other  of 
the  states  of  the  old  world  did  the  trial  by  jury  constitute  a  part  of 
their  jurisprudence,  and  every  practical  lawyer  knows  that  to  give 
jurisdiction  to  a  court  of  equity,  or  to  distinguish  a  case  of  equity 
jurisdiction  from  one  of  common  law  under  the  British  practice, 
the  averment  is  Indispensable  that  the  complainant  is  remediless  at 
law.  When  it  is  said  that  the  separation  of  common  law  from  equity 
jurisdiction  is  peculiar  to  Great  Britain ;  it  must  only  be  understood, 
that  it  b  there  exercised  by  distinct  courts  and  under  distinct  forms. 
For,  as  an  essential  branch  or  exercise  of  judicial  power,  it  is  ac- 
knowledged to  fsxist  every  where:  nor  is  it  possible  for  any  one 
acquainted  with  its  nature  and  character,  and  the  remedies  it  affords  J 
for  the  assertion  of  rights  or  the  punishment  of  wrongs,  to  doubt  ^bSLy 
the  power  to  exercise  it,  and  the  means  of  exercising  it,  must  existK 
somewhere ;  or  the  administration  of  justice  will  be  embarrassed  if  • 
not  incomplete.  To  administer  it  through  the  ordinary  powers  or  a 
common  law  court  is  impracticable;  and  hence,  wherever  there 
^5i81  ^^'^^  ^^  provision  ^in  the  jurisprudence  of  a  country  for  its 
-I  full  exercise ;  the  consequence  must  ever  be,  that  after  the 
common  law  courts  have  ingrafted  into  their  practice  as  much  as  can 
be  there  assumed,  the  legislature  is  compelled  to  exercise  the  rest ;  or 
else  leave  a  laige  space  for  the  appropriate  field  of  judicial  action 
unoccupied^ 

A  specimen  of  this  will  be  found  in  the  early  legislation  of  the 
state  of  South  Carolina,  in  which,  before  the  establishment  of  a  court 
of  equity,  laws  are  frequenUy  found  authorizing  administrators  or 
others  to  sell  lands  for  the  payment  of  debts,  and  for  similar  purpo8e8.% 
And  it  has  been  admitted  in  alignment,  that  similar  laws  are  of  fre- 
quent occurrence  in  Pennsylvania. 

The  provisions  of  the  constitution  of  that  state,  on  the  subject  of 
legislative  and  judicial  power,  are  as  follows.  Art.  1,  sect.  1.  ^^  The 
legislative  power  of  this  commonwealth  shall  be  vested  in  a  general 
assembly,  which  shall  consist  of  a  senate  and  house  of  representa- 
tives. 

Art  4,  secL  I.    ^'  The  judicial  power  of  the  commonwealth  shaU 
be  vested  in  a  supreme  court,  in  courts  of  oyer  and  terminer  and 
general  jail  delivery,  in  a  court  of  common  pleas,  orphans'  court 
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register's  court,  and  a  court  of  quarter  sessions  of  the  peace  of  each 
county,  in  justices  of  the  peace,  and  in  such  other  courts^  the  legis- 
lature may  from  time  to  time  establish." 

Art  4,  sect  6.  "  The  supreme  court  and  the  several  courts  of  com- 
mon pleas,  shall,  besides  the  powers  heretofore  usually  exercised  by 
them,  have  the  powers  of  a  court  of  chancery  so  far  as  relates  to  the 
perpetuating  of  testimony,  the  obtaining  of  evidence  from  places  not 
within  the  state,  and  the  care  of  the  persons  and  estates  of  those  who 
are  non  compos  mentis ;  and  the  legislature  shall  vest  in  the  said  courts 
such  other  powers  to  grant  relief  in  equity  as  shall  be  necessary j  and  ^ 
may  from  time  to  time  enlaige  or  diminish  those  powers,  or  vest  them 
in  such  other  courts  as  they  may  judge  proper  for  the  due  adminis- 
tration of  justice." 

It  is  clear  from  these  quotations,  that  the  legislature  possess  all  the  / 
legislative  power  that  the  body  politic  could  confer,  except  so  far  as  "^ 
they  are  restricted  by  the  instrument  itself.    It  is  equally  clear  that 
the  constitution  recognizes  the  distinction  between  common  law  and    y 
equity  powers,  and  the  existence  of  equity  powers  beyond  what  it*^ 
has  vested  in  the  supreme  court.    *But  what  provision  has  it  rmgAQ 
made  for  the  exercise  of  those  powers  ?    No  other  than  this,  ^ 
that  the  legislature  shall  vest  in  the  said  courts  such  other  powers  to 
grant  relief  in  eq|uity  as  shall  be  found  necessary.    But  where  is  the 
limitation  prescribed  to  the  legislature  in  judmng  of  the  necessity  of 
vesting  such  powers?    They  have  not  thought  it  necessary  to  invest 
their  courts  with  such  powers :  and  if  the  reason  which  influenced 
them  in  judging  it  unnecessary  was,  that  they  held  themselves  com- 
petent to  afford  the  neceseaiy  relief  by  the  exercise  of  legislative 
power ;  where  is  the  restriction  in  the  constitution  that  controls  them 
m  thus  extending  or  applying  the  powers  with  which  they  hold 
themselves  to  be  constitutionally  vested  1  They  are  sought  in  vain. 

Again,  ^'  they  may  from  time  to  time  enlarge  or  diminish  those 
powers,  or  vest  them  in  such  other  courts  as  they  shall  judge  proper, 
for  the  due  administration  of  justice."  Now  they  have,  by  the  first 
section  of  the  same  article,  the  power  to  establish  what  courts  they 
please;  and  suppose  Ihey  thought  proper  to  have  vested  the  whole 
e(iuity  jurisdicUon  not  specifically  disposed  of,  in  a  board  of  commis- 
sioners, instead  of  vesting  specific  powers  in  such  a  board,  where  is 
the  constitutional  provision  that  inhibits  such  an  act  of  legislation? 

The  plaintiffs  contend  that  it  is  to  be  found  in  the  bill  of  rights  of 
that  state  or  in  the  constitution  of  the  United  States. 

Both  those  constitutions  contain  the  provision  against  the  violation 
of  contracts;  and  the  plaintiffs'  counsel  insists  that  there  were  three 
contracts  in  existence  between  the  state  of  Pennsylvania  and  John 
Nicholson,  two  of  them  express,  and  one  implied. 

The  first  express  contract  he  finds  in  the  acts  of  1782  and  1785 ; 
which,  in  giving  the  lien  upon  public  accounts,  declare  that  they 
shall  be  liens  ^'  in  the  same  manner  as  if  judgment  had  been  given 
in  the  supreme  court"  This  he  construes  into  a  contract  that  they 
shall  be  enforced  in  the  same  manner  as  such  a  judgment,  to  wit  by 
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judicial  process;  and  then  finds  the  violation  of  the  contract,  in  the 
acts  which  provide  for  the  raising  of  the  money  to  satisfy  those  liens 
by  the  sale  of  the  land,  through  this  board  of  commissioners.  But  a 
single  observation  we  think  disposes  of  this  exception;  which  is, 
that  the  lien  of  a  judgment,  of  a  mortgage,  or  any  other  lien,  is  a 
^5501  ^^^^  dilSerent  idea  from  that  of  the  means  by  which  the  lien 
'■  is  to  be  enforced ;  the  one  is  the  right,  the  other  is  the  remedy : 
the  one  constitutes  the  contract,  and  the  other  the  remedy  afforded 
by  the  policy  of  the  country,  where  it  is  not  provided  by  the  terms 
of  the  contract,  for  enforcing  or  effecting  the  execution  of  it.  The 
first  is  unchangeable,  without  a  violation  of  right;  the  other  may  be 
subject  to  change  at  the  will  of  the  government  And  it  may  be 
further  observed  in  the  present  instance,  that  the  reference  to  a  judg- 
ment in  the  supreme  court,  is  clearly  descriptive  or  illustrative  of  the 
meaning  of  the  legislature,  with  reference  only  to  the  binding  ef- 
ficacy  of  the  lien  given  on  these  public  accounts. 

The  second  express  contract  is  found  by  the  plaintiffs  in  the  con- 
fession of  judgment  on  the  2l8t  March,  1797;  and  the  violation  of 
this,  also,  is  not  enforcing  it  by  judicial  process. 

This  is  obviously  an  attempt  to  give  tne  character  of  a  contract  to 
that  which  is  nothing  more  than  an  obligation,  or  duty,  or  necessity 
imposed  by  the  laws  of  society.  The  confession  of  a  judgment  does 
indeed  create  a  contract ;  but  it  is  only  on  the  side  of  the  defendant, 
who  thus  acknowledges  or  assumes  upon  himself  a  debt,  which  may 
be  made  the  ground  of  an  action.  But  on  the  side  of  the  plaintiff, 
the  necessity  of  resorting  to  certain  means  of  enforcing  that  judgment, 
is  not  an  obligation  arising  out  of  contract,  but  one  imposed  upon 
him  by  the  laws  of  the  country. 

Again,  it  may  be  answered,  if  there  was  in  fact  such  a  contract 
imputable  to  the  state,  the  performance  had  become  impossible  by 
the  act  of  God,  and  of  the  party  himself,  by  his  death ;  and  by  that 
confusion  of  his  affairs,  which  prevented  every  one  from  assuming 
the  character  of  his  personal  representative. 

We  proceed  to  the  third,  or  the  implied  contract;  that  which  is 
deduced  from  the  original  grant  of  the  land  to  John  Nicholson.  This 
sale,  it  is  insisted,  is  inconsistent  with  that  contract  of  grant ;  that  it 
amounts  in  fact  to  a  resumption  of  the  land :  and  in  connexion  with 
this,  the  point  of  inconsistency  with  the  reason  and  nature  of  things 
was  argued  and  commented  upon. 

The  answer  which  the  case  here  furnishes  we  think  is  this:  that 
subjecting  the  lands  of  a  grantee  to  the  payment  of  his  debts,  can 
^5511  ^^^^^  impair  or  contravene  the  rights  derived  to  *him  under 
J  his  grant,  for  in  the  very  act,  the  full  effect  of  the  transfer  of 
interest  to  him  is  recognized  and  asserted :  because  it  is  bis,  is  the 
direct  and  only  reason  for  subjecting  it  to  his  debts. 

But  it  is  asserted  that  in  this  case  the  community  sits  in  judgment 
in  its  own  cause,  when  it  affirms  the  debt  to  be  due  for  which  the 
land  is  subjected  to  sale,  and  then  subjects  the  land  to  sale  to  satisfy 
MS  own  decision  thus  rendered. 
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This  view  of  the  acts  of  the  state  is  clearly  not  to  be  sustained  by 
a  reference  to  the  facts  of  the  case.  As  to  the  judgment  of  1797, 
that  is  unquestionably  a  judicial  act;  and  as  to  the  settled  accounts, 
the  lien  is  there  created  by  the  act  of  men  who,  quoad  hoc,  were 
acting  in  a  judicial  character;  and  their  decision  being  subjected  to 
an  appeal  to  the  ordinary,  or  rather  the  highest  of  the  tribunals  of  the 
country,  gives  to  those  settlements  a  decided  judicial  character:  and 
were  it  otherwise,  how  else  are  the  interests  of  the  state  to  be  pro- 
tected ?  The  body  politic  has  its  claims  upon  the  constituted  authori- 
ties, as  well  as  individuals ;  and  if  the  plaintiffs'  course  of  reasoning 
could  be  permitted  to  prevail,  it  would  then  follow,  that  provision 
might  be  made  for  collecting  the  debts  of  every  one  else,  but  those 
of  the  state  must  go  unpaid,  whenever  legislative  aid  became  neces- 
sary to  both.  This  would  be  pushing  Che  reason  and  nature  of  things 
beyond  the  limits  of  natural  justice. 

It  is  next  contended,  that  the  acts  of  1806  and  1807  are  unconsti- 
tutional and  void,  because  contrary  to  the  ninth  section  of  the  Penn- 
sylvania bill  of  rights,  which  provides,  in  the  words  of  magna  charta, 
that  no  one  shall  be  deprived  of  his  property  but  by  the  laws  of  the  land. 

This  exception  has  already  been  disposed  of  by  the  view  that  has 
been  taken  of  the  nature  and  character  of  those  laws.  It  has  been 
shown  that  there  is  nothing  in  this  provision  either  inconsistent  with 
natural  justice  or  the  constitution  of  the  state :  there  is  nothing  of  an 
arbitrary  character  in  them. 

They  are  also  chai^ged  with  being  contrary  to  the  ninth  article  of 
the  amendments  of  the  constitution  of  the  United  States,  and  the  sixth 
section  of  the  Pennsylvania  bill  of  rights,  securing  the  trial  by  jury. 

As  to  the  amendments  of  the  constitution  of  the  United  States,  they 
must  be  put  out  of  the  case ;  since  it  is  now  settled  *that  those  r#gf  o 
amendments  do  not  extend  to  the  states :  and  this  observation  ^ 
disposes  of  the  next  exception,  which  relies  on  the  seventh  article  of 
those  amendments.  As  to  the  sixth  section  of  the  Pennsylvania  bill 
of  rights,  we  can  see  nothing  in  these  laws  on  which,  to  fasten  the 
imputation  of  a  violation  of  the  right  of  trial  by  jury ;  since,  in  creating 
the  lien  attached  to  the  settled  accounts,  the  right  of  an  appeal  to  a 
jury  is  secured  to  the  debtor :  and  as  to  the  inquest  given  under  the 
execution  law,  with  a  view  to  ascertaining  if  the  rents  and  profits  can 
dischaige  the  debt  in  a  limited  time,  as  a  prelude  to  the  right  of  sell- 
ing ;  we  are  well  satisfied  that  there  is  no  more  reason  for  extending 
the  provision  of  the  amendment  to  that  inquest,  than  there  would  be 
to  the  inquest  of  a  coroner,  or  any  other  mere  inquest  of  office.  The 
word  irialy  used  in  the  sixth  section,  cleariy  points  to  a  different 
object ;  and  the  distinction  between  trial  by  jury  and  inquest  of  office, 
is  so  familiar  to  every  mind,  as  to  leave  no  sufficient  ground  for  ex- 
tending to  the  latter  that  inviolability  which  could  have  been  intended 
only  for  the  former.  The  one  appertains  to  a  mere  remedy  for  the 
recovery  of  money,  which  may  be  altered  at  any  time  without  any 
danger  to  private  security ;  the  other  is  justly  regarded  in  every  state 
in  the  union,  as  among  the  most  inestimable  privileges  of  a  freeman. 
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The  two  remaining  grounds  urged  for  impugning  the  constitu- 
tionality of  these  laws,  have  been  disposed  of  by  observations  already 
made. 

It  only  remains  to  consider  the  point  made  upon  the  rejection  of 
certain  evidence  proposed  to  be  introduced ;  the  object  of  which  was 
to  invalidate  the  settled  accounts,  by  showing  that,  in  fact,  the  ac- 
counts between  the  state  and  Nicholson  never  were  settled,  that  is, 
finally  and  conclusively  settled.  Here  again,  as  was  remarked  of 
the  evidence  already  considered,  admitting  the  fact  proposed  to  be 
proved,  what  could  it  avail  the  party  in  this  suit?  As  far  as  the 
accounts  were  settled  and  certified,  the  law  gave  the  lien  for  the 
amount  certified ;  and  why  should  that  benefit  be  defened  until  the 
last  possible  shilling  in  dispute  should  be  finally  passed  upon ;  de- 
layed perhaps  until  lost,  or  until  the  debtor  could  no  longer  panry  the 
decision ;  and  thus  give  a  preference  to  others  at  his  will  ? 

If,  then,  the  fact  intended  to  be  established  by  the  evidence 
*5531  *^^^^^  °^^  ^^^^  availed  the  plaintiffs,  the  court  could  have 
^  committed  no  error  in  rejecting  it,  whatever  may  have  been 
the  reasons  given  for  the  rejection. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  below, 
and  it  will  accordingly  be  afilrmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Penn- 
sylvania, and  was  aigued  by  counsel;  on  consideration  whereof  it  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said 
circuit  court  in  this  cause  be,  and  the  same  is  hereby  affirmed  with 
costs. 
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^George  Morris  and  David  Gwynne,  plaintiffs  in  error,  v. 
The  Lessee  of  Josiah  Harmer's  Heirs. 

Ejectment  for  a  lot  of  ground  in  the  city  of  Cincinnati. 

A  question  as  to  the  culmission  of  the  eTidence  of  the  declaration  of  a  deceased 
person,  as  to  boundary. 

'Histortcail  facts  of  general  and  public  notoriety  may  be  proved  by  reputation,  and 
that  reputation  may  be  estabUshed  by  historical  works,  of  known  character  and 
accuracy.  But  evidence  of  this  sort  is  confined  in  a  great  measure  to  ancient 
facts  which  do  not  presuppose  better  evidence  in  existence ;  and  where^  from 
the  nature  of  the  transaction,  or  the  remoteness  of  the  period,  or  the  public  and 
general  reception  of  the  facu,  a  just  foundation  is  laid  u>r  general  coi^denoe. 

The  work  of  a  living  author  who  is  within  the  reach  of  the  process  of  the  court, 
can  hardly  be  deemed  of  this  nature.  He  may  be  called  as  a  witness ;  he  may 
be  examined  as  to  the  sources  and  accuracy  of  his  information ;  and  especially 
if  the  facts  which  he  relates  are  of  a  recent  date,  and  may  be  fairly  presumed  to 
be  within  the  knowledgre  of  many  living  persons,  from  whom  he  has  derived  his 
materials ;  there  would  seem  to  be  cogent  reasons  to  say  that  his  book  was  not, 
under  such  circumstances,  the  best  evidence  within  the  reach  of  the  parties. 

Special  circumstances,  which  were  considered  as  exempting  the  evidence  con- 
tained in  a  book,  called  the  ''  Picture  of  Cincinnati,"  of  the  date  of  the  survey 
of  the  city  and  laying  out  lots  in  part  of  the  same,  from  the  common  rule,  which 
justified  its  admission. 

The  plat  of  the  lots  in  the  city  of  Cincinnati,  which  had  been  recorded,  and  on 
which  the  streets  and  alleys  in  the  same  were  designated,  and  which  had  been 
generally  recognized  and  used  in  the  surveys  of  the  lots  laid  d^n  in  the  same, 
was  properly  admitted  in  evidence.  ^ 

The  legal  title  to  lands  in  Ohio  can  only  be  passed  by  a  proper  conveyance  by 
deed,  according  to  the  laws  of  the  state. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Ohio. 

This  was  an  action  of  ejectment  prosecuted  by  Eliza  Harmer, 
Josiah  Harmer,  and  William  Harmer,  children  and  heirs  at  law  of 
Josiah  Harmer,  deceased,  against  Geoige  Morris  and  David  Gwynne, 
to  recover  possession  of  a  part  of  a  town  lot  in  the  city  of  Cincinnati. 

On  the  trial  of  the  cause,  the  defendants  excepted  to  the  admission 
of  certain  evidence,  and  to  the  instructions  given  by  the  court  to  the 
jury  upon  matters  of  law. 

*To  reverse  the  judgment  in  favour  of  the  plaintiffs,  they  rmgsR 
prosecuted  this  writ  of  error.  I- 

The  case  was  aigued  by  Mr.  Ewing,  for  the  plaintiffs  in  error; 
and  by  Mr.  Caswell,  for  the  defendants. 

The  facts  of  the  case,  and  the  (questions  of  law  which  were  pre- 
sented for  decision,  are  fully  stated  m  the  opinion  of  the  couit 

Mr.  Justice  Story  delivered  the  opinion  of  the  court 
'I'his  is  a  writ  of  error  to  revise  the  judgment  of  the  circuit  court 
for  the  district  of  Ohio,  rendered  against  the  plaintiffs  in  error,  who 
were  the  original  defendants  in  an  action  of  ejectment,  commenced 
in  that  court  in  1828. 
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The  original  suit  is  for  a  lot  of  land  situate  in  Cincinnati.  The 
original  plaintiffs  are  the  heirs  of  Gen.  Josiah  Harmer ;  and  claim 
title  to  the  premises  under  a  deed  executed  by  John  Cleves  Symraes, 
then  proprietor  of  the  lands,  including  the  whole  city,  on  the  6th  of 
May,  1791,  acknowledged  on  the  28th  of  November,  1804,  and  re- 
corded on  the  30th  of  the  same  month.  The  boundaries  stated  in 
the  deed  are  as  follows :  ^^  on  the  south  on  the  front  or  river  street, 
lying  direcdy  in  front  of  fort  Washington,  being  twelve  rods  wide  on 
the  street,  including  two  lots,  and  extending  northerly  from  the  said 
front  street  twenty  rods  to  the  south  side  of  the  second  street  from  the 
Ohio,  and  adjoining  the  said  second  street  twelve  rods  from  east  to 
west ;  and  on  the  east  bounded  by  the  lands  of  his  excellency  Go- 
vernor St.  Clair."  These  lots  were  without  the  ori^nal  bounds  of 
the  city.  At  the  time  when  this  deed  was  executed,  Symraes  had 
not  procured  a  legal  title  thereto  under  his  contract  with  the  United 
States  for  his  purchase ;  but  he  subsequently  obtained  it  in  1794. 

The  defenoants,  at  the  trial,  set  up  tide  to  the  premises  derived 
under  one  Ethan  Stone,  who  purchased  the  lands  mentioned  in  the 
deed  from  Symmes  to  Harmer,  at  a  sheriff's  sale,  on  an  execution 
by  one  Lamma  against  Symmes,  and  as  his  property,  in  March, 
1803. 

At  the  trial  there  was  a  good  deal  of  evidence  as  to  the  location 
and  boundaj^  of  the  lots  conveyed  by  the  deed  of  Symmes  to 
^5561  H^™^>  ^^^  comprehending  the  premises ;  and  this  ^consti- 
J  tuted  one  of  the  points  in  controversy.  The  defendants, 
also,  to  rebut  the  plaintiffs'  tide,  gave  in  evidence  the  record  of  the 
proceedings  in  a  suit  in  chancery,  prosecuted  by  Harmer  against 
Stone  in  the  supreme  court  of  Ohio  in  1811;  the  object  of  which 
was  to  procure  a  decree  against  Stone  for  a  release  and  surrender  of 
his  title  to  these  lots,  under  the  sheriff's  sale ;  upon  the  ground  ex- 
pressly stated  in  the  bill,  that  the  deed  of  conveyance  from  Symmes 
to  Harmer,  in  1791,  (the  former  having  then  acquired  no  legal  title,) 
conveyed  only  an  equitable  tide  to  Harmer,  and  that  Stone  had  full 
notice  thereof  at  the  dme  of  his  purchase  under  the  sheriff's  sale. 
Pending  the  proceedings,  Harmer  died,  and  the  suit  was  revived  in 
behalf  of  the  widow  and  heirs  of  Harmer;  all  of  whom,  except  one, 
were  then  under  age,  and  prosecuted  their  suit  by  their  mother  as 
their  next  friend.  Aflerwaras,  in  1817,  a  decree  was  made  in  favour 
of  the  plaintiffs,  directing  Stone  to  release  all  his  title  to  the  land 
according  to  the  boundaries  contained  in  the  deed  from  Symmes  to 
Harmer ;  and  to  yield  up  the  possession  accordingly.  The  heirs  of 
Harmer  did  not  all  arrive  at  age  until  1826.  After  the  rendition  of 
this  decree,  one  George  W.  Jones  was  employed  by  Mrs.  Harmer  to 
procure  a  release  from  Stone  pursuant  to  the  decree.  He  testified 
that  he  came  to  Cincinnati  in  1821.  That  before  leaving  the  city 
of  Philadelphia,  Mrs.  Harmer  requested  him  to  take  the  agency  of 
their  claim  m  Cincinnau,  then  in  the  hands  of  Jesse  Hunt,  and  to 
receive  a  conveyance  from  Stone  of  the  lands  decreed  to  the  heirs  of 
Harmer,  and  take  possession  of  the  same.  That,  at  that  time,  all 
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the  heira  except  one  were  miaors,  and  with  her  who  was  of  full  age, 
he  had  no  conversation  respecting  the  matter ;  nor  had  he  any 
written  authority  to  act  as  agent  for  any  of  them.  That  after  his 
arrival  at  Cincinnati  he  applied  to  Stone  for  a  conveyance ;  and  after 
some  difficulty  and  delay^  he  got  him  to  go  upon  the  ground  in  com- 
pany with  Mr.  Este,  tlie  attorney  at  law  for  Harmer's  heirs,  and  Mr. 
Gest,  a  surveyor,  and  the  land  was  set  off  by  Stone,  as  he  (Stone) 
claimed  was  correct  The  surveyor  handed  him  a  plan  of  survey ; 
and  Stone  executed  a  release  of  the  same  to  Harmer's  heirs.  That 
the  witness  knew  nothing  of  the  situation  of  the  town,  or  the  true 
locality  of  the  lots.  He  had  no  agency  in,  nor  did  he  ever  know  of 
the  additional  description  of  the  four  town  lots  as  ^mentioned  rmggj 
in  the  deed  of  release  made  by  Stone ;  nor  did  he  know  that  ^ 
it  conveyed  other  or  different  ground  than  was  described  in  the  deed 
made  by  Symmes  to  Harmer. 

It  was  also  proved  on  the  part  of  the  plaintiffs,  that  in  1824  an 
execution  was  issued  against  otone,  and  levied  upon  a  triangular 
piece  of  ground  at  the  junction  of  Ludlow  and  Front  streets,  (part 
of  the  premises  included  in  the  deed  of  release  of  Stone,  and  con- 
tended to  be  not  included  in  the  deed  of  Symmes  to  Harmer,)  as 
Stone's  property,  and  bought  at  the  sheriff's  sale,  in  February,  1^5, 
by  one  Timothy  Eirby,  who  afterwards,  in  June,  1827,  conveyed  the 
same  to  Jones ;  and  Stone  afterwards,  in  August  of  the  same  year, 
upon  a  representation  that  it  was  bought  by  Jones  for  Harmer's  heirs, 
to  quiet  their  title,  executed  a  release  thereof  to  Kirby. 

It  was  also  proved  that  Harmer's  heirs  have  always  been  in  the 
undisturbed,  possession  of  the  land  released  by  Stone  to  them,  under 
the  decree.  That  about  the  year  1821  or  1^2,  Josiah  Harmer,  one 
of  the  heirs,  then  a  minor,  .but  who  came  of  age  in  1823,  came  to 
Cincinnati ;  and  wishing  to  erect  a  house  on  the  corner  of  the  trian- 
gular piece  of  ground  above  referred  to,  contracted  for  the  building 
of  the  same,  which  was  erected  thereon,  and  has  ever  since  been  in 
the  possession  and  occupancy  of  persons  holding  under  Harmer's 
heirs,  and  paying  rent  to  them. 

This  statement  of  facts  is  necessary  to  understand  the  instructions 
prayed  of  the  court,  which  will  hereafter  come  under  consideration 
Before  proceeding  to  consider  them,  it  will  be  proper  to  dispose  of 
some  mmor  exceptions  taken  to  certain  evidence,  which  was  admitted 
at  the  trial. 

It  has  been  already  stated,  that  one  of  the  points  of  the  controversy^ 
at  the  trial  was  as  to  the  true  location  and  boundary  of  the  lots  con- 
veyed by  Symmes  to  Harmer.  One  Thomas  Henderson,  a  witness, 
among  other  things,  testified  that  <'  he  had  heard  a  number  of  the 
old  citizens  of  Cincinnati,  now  dead,  speak  of  the  situation  of  the 
lots  sold  by  Symmes  to  Harmer;  and  named  particularly  Joel  Wil- 
liams, one  of  the  old  proprietors  of  Uie  other  part  of  the  town,  and 
David  Zeigler,  who,  he  said,  was  the  reputed  agent  of  Gen.  Har- 
mer; and  in  the  conversation  spoken  of,  warmly  censured  Ethan 
Stone  for  attempting  to  take  fiom  Harmer  his  property."  The  de- 
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^5581  f^^^^^^  ^objected  to  the  admission  of  Zeigler's  declaration, 
^  as  to  the  location  of  mid  lots  ;  which  objection  was  overruled 
by  the  court,  and  the  statement  of  said  Zeigler,  as  testified  by  said 
witness,  was  admitted  in  evidence  to  the  jury.  The  defendants  ex- 
cepted to  the  admission  of  this  evidence. 

It  is  observable  that  the  exception  is  not  general  to  the  declarations 
of  Zeigler,  but  only  to  that  which  respected  the  location  of  the  lots. 
Nor  does  it  appear,  that  any  declaration  of  Zeigler  was  given  in  evi- 
dence, except  what  is  above  stated.  Now,  if  Zeigler  made  no  other 
declaration,  or  the  plaintiff's  waived  giving  any  other  declaration  in 
evidence,  notwithstanding  the  court  ruled  it  to  be  admissible,  it  is 
difficult  to  perceive, how  this  exception  can  be  maintained,  or  how 
the  defendants  have  been  prejudiced.  As  far  as  Zeigler's  declara- 
tion is  in  evidence,  it  is  merely  introductory,  that  he  spoke  ''  of  the 
situation  of  the  lots ;"  and  it  nowhere  appears,  that  any  further  de- 
claration, except  in  this  general  way,  was  in  evidence.  Such  a 
statement,  so  utterly  inconsequential,  cannot  form  any  proper  matter 
of  exception.  It  proves  nothing ;  and  can  be  considered  in  no  other 
light  than  as  the  introductory  language  of  the  witness  himself. 

The  plaintiffs  then  offered  to  read  from  Dr.  Drake's  work,  called 
a  picture  of  Cincinnati,  the  date  of  the  surveying  and  laying  out 
lots  in  that  part  of  Cincinnati  which  lies  east  of  the  garrison  reserva- 
tion. To  the  admission  of  this  book  in  evidence,  the  defendants 
objected,  the  author  being  (as  was  agreed)  alive,  and  his  deposition, 
as  to  other  matters,  taken  in  the  cause.  The  court  overruled  the 
objection,  and  admitted  the  evidence  to  go  to  the  jury.  To  this  de- 
cision, also,  the  defendants  excepted. 

If  this  exception  were  to  be  considered  solely  upon  the  general 
principles  of  the  law  of  evidence,  we  should  think  that  it  was  well 
taken.    All  evidence  of  this  sort  must  be  considered  as  mere  hear- 
say; and  certainly,  as  hearsoy,  it  is  of  no  very  satisfactory  character. 
•4  Historical  facts,  of  general  and  public  notoriety,  may  indeed  be 
\  proved  by  reputation ;  and  that  reputation  may  be  established  by  his- 
Itorical  works  of  known  character  and  accuracy.    But  evidence  of 
Ithis  sort  is  confined  in  a  great  measure  to  ancient  fieicts,  which  do  not 
ipresuppose  better  evidence  m  existence ;  and  where,  from  the  nature 
P5591  ^^  ^^^  ^transactions,  or  the  remoteness  of  the  period,  or  the 
r      -I  public  and  general  reception  of  the  facts,  a  just  foundation  is 
laid  for  general  confidence.     See  1  Starkie's  Evid.  pi.  1,  sect.  40  to 
tt4,  p.  60  to  64 ;  1  Starkie's  Evid.  pi.  2,  secL  66,  p.  180, 181.    But 
i  the  work  of  a  living  author,  who  is  within  the  reach  of  process  of 
/  the  court,  can  hardly  be  deemed  of  this  nature.     He  may  be  called 
'  as  a  witness.    He  may  be  examined  as  to  the  sources  and  accuracy 
of  his  information;  and  especially  if  the  facts, which  he  relates  are 
of  a  r^ent  date,  and  may  be  fairly  presumed  to  be  within  the  know- 
ledge of  many  living  persons,  from  whom  he  has  derived  his  mate- 
rials, there  would  seem  to  be  cogent  reasons  to  say,  that  his  book 
was  not,  under  such  circumstances,  the  best  evidence  within  the 
reach  of  the  parties. 
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But  we  think  there  are  special  circumstances  in  this  case,  which 
exempt  the  evidence  from  the  common  rule,  and  justify  its  admission. 
Doctor  Drake  had  been  already  used  by  the  defendants  as  a  witness 
in  the  cause,  on  the  point  as  to  location  and  boundary  of  the  lots.  He 
stated,  among  other  things,  that  he  was  present  when  Joseph  Gest, 
the  city  surveyor,  made  a  survey  of  the  foundation  of  old  fort  Wash- 
ington, a  plat  and  description  of  which,  by  Gest,  was  then  before 
him,  and  was  in  the  case;  and  after  stating  his  belief  of  its  accuracy, 
and  bis  reasons  for  so  believing,  he  added,  '^  finally,  in  preparing  a 
plat  of  the  town  for  the  picture  of  Cincinnati  in  1814, 1  took  great 
pains  to  lay  down  the  site  of  the  fort  correctly,  and  I  find  that  the 
plat  made  by  Mr.  Gest  corresponds  almost  exactly  with  iL"  And  in 
answer  to  a  further  question  of  the  defendants,  what  would  be  the 
location  of  four  lots,  the  calls  for  which  were  directly  in  front  of  fort 
Washington ;  he  stated,  ^'  they  must  all  lie  between  Ludlow  street 
and  Broadway,  that  is,  west  of  Ludlow  street"  Now,  these  answers, 
which  were  brought  out  upon  the  defendants'  own  inquiries  of  their 
own  witness,  seem  to  us  to  justify  the  admission  of  the  book  of  '' 
Doctor  Drake,  for  the  purpose  of  explaining,  qualifying,  or  control- 
ling his  evidence.  The  remarks  of  Dr.  Drake  in  his  book,  as  to  the 
date  of  the  surveying  and  laying  out  lots  in  that  part  of  Cincinnati 
which  lies  east  of  the  garrison  reservation,  (and  which  was  compre- 
hended in  the  scope  of  his  testimony,)  might  have  been  important 
for  this  purpose ;  and  at  all  events,  the  plaintifiTs  might  properly  refer 
to  this  book  to  show  statements,  which  ^might  aflfect  the  results  r#ggA 
of  his  testimony.  In  this  view  we  think  the  evidence  was  ^ 
admissible ;  and  its  bearing  in  any  other  view  is  not  shown  to  have 
been  in  the  slightest  degree  material  to  the  cause. 

The  defendants  subsequently  offered  in  evidence  a  map  contained 
in  the  same  book,  it  being  a  {dan  of  the  town  of  Cincinnati,  exhibit* 
ing  the  same  plan  of  the  town  as  that  offered  by  the  plaintiffs,  except 
that  the  four  first  lots  were  not  numbered.  The  plaintiffs  then  pro- 
duced another  plat,  marked  No.  3,  and  again  called  Henderson,  who 
testified  that  he  saw  the  plat  for  the  first  time  in  1809,  while  the  de* 
positions  in  perpetuum  used  in  this  cause  were  taking.  That  the 
said  plat  was  shown  to  him  by  John  C.  Symmes,  in  the  presence  of 
Daniel  Symmes.  That  the  writing  thereon,  and  the  lines,  but  not 
the  numbers,  were  then  put  upon  it  in  the  handwriting  of  J.  C. 
Symmes.  That  in  1811  the  said  plat  was  again  shown  to  him,  at 
which  time  the  figures  numbering  the  lots  were  upon  it,  and  he 
recognized  these  figures  as  being  in  the  handwriting  of  Daniel 
Symmes.  That  he,  then,  at  the  request  of  the  proprietors  and  several 
of  the  old  citizens  of  the  town,  copied  the  plat,  protracting  it  on  alaiger 
scale,  and  placed  his  copy  on  the  records  of  the  county ;  and  that  3ie 
same  has  since  governed  him,  and  all  other  surveyors,  as  far  as  he 
has  known,  in  surveys  made  in  that  part  of  the  town,  now  city  of 
Cincinnati.  That  this  plan  was  recorded  for  the  purpose  of  pre- 
serving the  original  plan  of  that  part  of  the  town  which  was  laid  out  ■ 
by  J.  C.  Symmes;  snd  the  inhabitants  of  Cincinnati  have  since  re^^ 
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cognized  it  as  the  true  plan  of  the  said  part  of  the  town,  except 
Ethan  Stonej  then  in  possession  of  the  block  in  which  the  land  in 
controversy  is  situated,  who  denied  its  correctness.  That  this  was  the 
only  plan  of  that  part  of  the  city  known  and  recc^nized  by  the 
citizens  of  Cincinnati ;  that  the  size  and  number  of  the  streets  and 
alleys  were  deteiinined  with  reference  to  that  plan;  that  all  the  sur- 
veys of  the  lots,  streets  and  alleys  in  that  part  of  the  city  were  made 
with  reference  to  that  plan,  so  far  as  he  knows ;  that  he  never  knew 
of  any  other  plan  ;  and  no  other  was  ever  adopted  as  the  plan  of  the 
upper  part  of  the  town.  The  plaintiffs  thereupon  offered  the  said 
plat  in  evidence  to  the  jury,  for  the  purpose  of  showing  the  original 

*56]1  ^^^^  ^^  ^^^^  ^^^  ^^  ^^^  ^^^^'  '^'^^  <^^^<^Qd^>^^®  ^objected  to  its 
'■  admission.  The  court  overruled  the  objection,  and  admitted 
the  plat  in  evidence ;  directing  the  jury  to  disregard  any  thing  writ- 
ten on  it  by  J.  C.  Symmes.  An  exception  was  taken  to  this  decision 
of  the  court,  and  the  question  now  is  upon  its  correctness. 

We  are  of  opinion  that  the  plat,  upon  this  evidence,  was  rightly 
admitted.  It  is  to  be  considered,  that  J.  C.  Symmes  was  the 
original  proprietor  of  the  whole  city  when  it  was  laid  out ;  and  that 
the  plat  was  in  his  possession,  and  held  out  by  him  as  the  original 
plat  It  was  traced  back  to  that  possession  more  than  twentv-two 
years  before  the  trial ;  and  was  the  oldest  and  only  original  plat 
known  to  be  in  existence.  It  was  a  publicly  recognized  plat  by 
which  the  corporate  authorities  and  citizens  ascertained,  and  regu- 
lated their  surveys,  lots,  streets,  and  amys.  And  having  been  so 
long  and  so  publicly  recognized,  it  was  the  highest  species  of  evi- 
dence of  reputation  as  to  the  location  and  boundaries  of  the  lots, 
streets,  and  alleys ;  and  not  the  less  so  because  it  was  contested  by  a 
single  individual,  whose  interests  might  be  affected  by  iL  It  was 
not  conclusive  upon  his  rights,  hut  it  was  admissive  as  the  best  proof 
then  known  to  the  plaintiffs  of  the  general  laying  out  and  boundaries 
of  the  lots  and  streets  of  the  city,  recognized  by  the  original  proprietor, 
and  those  who  had  succeeded  to  his  rights,  as  well  as  by  the  public 
But  if  this  were  even  doubtful  (which  we  do  not  admit,)  it  would 
still  be  admissible;  since  it  is  not  even  pretended,  that  it  differed  in 
any  material  circumstance  from  other  plats  then  laid  before  the  jury 
by  both  parties,  except  as  to  the  figures  numbering  the  lots ;  and 
these  the  court  directed  to  be  disregarded.  The  question,  therefore, 
made  at  the  bar  as  to  the  admission  of  hearsay,  post  litem  motam, 
does  not  arise,  and  may  well  be  left  for  decision,  until  it  constitutes 
the  very  point  for  judgment.  It  has,  indeed,  been  suggested  at  the 
bar,  that  Symmes  produced  the  plat  after  Stone  had  obtained  his  title 
to  the  premises,  and  therefore  had  an  interest  to  maintain  the  tide  of 
Harmer,  in  order  to  escape  from  his  warranty  to  the  latter  under  his 
deed  of  1791.  But  no  such  interest  could  exist ;  for  whatever  was 
the  true  location  of  the  lots  conveyed  by  that  deed,  Symmes  un- 
doubtedly had  the  tide  at  the  time :  and  Stone,  not  being  a  second 
*5621  P"^^*^^^^  ''y  ^^^^  ^^^  Symmes,  but  a  mere  purchaser  *at  a 
^  sheriff's  sale  on  execution,  could  only  take  such  tide  as 
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Symmes  then  possessed  in  the  premises.  And  the  not  recording  of  the 
deed  to  Harmer  until  after  Stone's  purchase,  will  not  affect  Harmer's 
title  (it  being  clearly  good  between  the  parties),  as  it  might  have  done 
if  Stone  had  been  a  subsequent  purchaser  from  Symmes  by  deed,  with- 
out notice.  The  plat,  then,  came  from  Symmes'  possession  at  a  time 
when  he  had  not  even  a  semblance  of  interest  in  the  controversy. 

We  now  come  to  that,which  constitutes  the  main  hinge  of  the 
present  suit,  and  by  which  its  ultimate  merits  are  to  be  decided ;  and 
that  is,  the  instructions  given  and  refused  by  the  court. 

The  first  instruction  was  prayed  for  by  the  plaintiffs,  and  is  as  fol- 
lows. ''  The  counsel  for  the  plaintiffs  move  the  court  to  instruct  the 
jury  that  inasmuch  as  they  claim  title  to  the  premises  in  dispute 
under  the  deed  from  Symmes  to  Harmer,  and  not  under  the  deed  of 
release  made  by  Stone,  they  cannot  be  divested  of  their  title  to  th« 
lots  which  that  deed  conveyed  to  Harmer,  by  the  possession  of  these 
premises  for  the  period  of  five  or  six  years,  which  they  supposed  to 
be  a  part  of  these  lots,  though  embraced  in  the  deed  of  release,  but 
not  in  the  decree ;"  which  instruction  the  court  accordingly  gave. 
It  does  not  appear  upon  the  record,  that  this  instruction  so  given  was 
in  express  terms  excepted  to  by  the  defendants ;  the  exception  being 
stated  in  the  following  terms,  after  the  instructions  asked  by- the  de- 
fendants. ^'  The  court  chaiiged  the  jury  as  requested  by  the  defpnd- 
ants  upon  the  first  instruction  asked  iy  them  ;  but  refuse  the  residue 
of  the  instructions  in  manner  and  form  as  the  same  were  prayed  for; 
to  which  several  opinions  of  the  court  in  deliverinff  their  charge  as 
aforesaidy  the  defendants  except^  4*^."  But  we  think,  that  the  fair 
import  of  these  last  words  embraces  the  instruction  asked  by  the 
])laintiffs;  for  that  was  an  opinion  delivered  by  the  court  in  its  chaige 
to  the  jury. 

That  the  deed  of  Symmes  to  Harmer,  in  1791,  passed  a  legal 
title  to  Harmer,  which  became  consummated  in  the  latter  when 
Symmes  obtained  his  patent  from  the  United  States  in  1794,  is  not 
controverted.  The  question  is,  whether  the  subsequent  proceedings 
under  the  bill  in  equity,  in  which  that  title  is  asserted  to  be  equitable, 
and  the  release  given  by  Stone  ^under  that  decree,  and  the  r#5gQ 
subsequent  possession  of  the  heirs  of  Harmer  of  the  lands  so  ^ 
released,  do,  under  the  circumstances,  estop  them  from  setting  up  their 
legal  title  against  the  defendants.  We  are  of  opinion,that  they  do  not 

It  is  very  clear, that  Mrs.  Hanner  could  not,  as  prochein  ami,  during 
the  minority  of  the  heirs,  authorize  any  release  to  be  taken,  which 
did  not  conform  to  the  decree,  so  as  to  make  it  binding  upon  them. 
In  point  of  fact,  if  the  evidence  is  to  be  believed,  the  agent  never  in- 
tended to  take  any  release,  which  did  not  conform  to  the  decree ;  and 
he  received  it  upon  Stone^s  representation,  that  it  did  so  conform. 
4nd  it  nowhere  appears  from  the  evidence,  that  the  heirs  had  any 
knowledge  of  their  rights,  and  of  the  mistake  in  the  release,  until  the 
present  suit  was  brought.  Unless  the  heirs  had  full  knowledge  of 
their  rights,  and  of  the  mistake  in  the  release,  and  with  that  know- 
ledge held  possession  of  the  premises  in  the  release  after  they  arrived 
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of  age,  they  could  not  be  deemed  to  have  confirmed  the  transaction, 
or  to  have  accepted  the  release  as  fiill  satisfaction  and  performance 
of  the  decree. 

We  give  no  opinion  what  under  such  circumstances  would  have 
been  the  effect  of  such  acquiescence  or  confirmation  upon  the  rights 
of  the  plaintiffs  derived  from  the  decree ;  or  whether  afterwards  they 
would  be  permitted  to  repudiate  the  whole  transaction,  and  compel  a 
new  execution  of  the  decree.  Here,  the  tide,  set  up  by  the  plaintiffs, 
is  not  derived  from  or  under  the  decree  or  release;  but  is  a  l^al  title 
paramount  to  both.  Are  the  plaintiffs  then  estopped  in  law  to  set  up 
that  tide?  We  think  not  The  bill  in  equity  does  not  estop  them ; 
for  that  bill  stated  the  derivation  of  tide  correctly ;  and  the  decree 
conforms  to  it.  Neither  the  title  set  up  in  the  bill,  nor  the  decree, 
asserts  any  claim  repugnant  to  the  present  claim.  The  decree  re- 
quires Stone  to  convey  the  very  land  in  controversy.  The  only  dif- 
ficulty is,  that  the  bill  avers  the  title  of  the  plaintiffs  to  be  an  equitable 
instead  of  a  legal  title.  But  as  all  the  facts  are  stated  truly  in  the 
bill,  it  is  nothing  more  than  a  mistake  of  law.  If  the  defendants 
could  rely  upon  that  bill  and  decree  as  an  estoppel,  it  must  be  be- 
cause the  facts  therein  stated  are  repugnant  to  the  present  title  asserted 
by  them.    But  such  is  not  the  posture  of  the  case. 

The  plaintiffs,  then,  having  a  legal  title  to  the  premises, 
•5641  *^^*^^  ^^^y  *^*^®  never  |)arted  with  by  a  proper  conveyance, 
^  they  are  entitled  to  the  instruction  prayed  for,  unless  their 
possession  of  the  land  under  the  release,  not  included  in  the  decree, 
amounts  in  law  to  an  extinguishment  of  their  title.  We  know  of  no 
principle  of  law,  on  which  this  can  be  maintained. 

The  legal  title  to  land  in  Ohio  can  be  passed  only  by  a  proper 
conveyance,  by  deed,  according  to  the  laws  of  that  state.  The  present 
is  an  attempt  to  set  up  a  parol  waiver  of  title  by  acts  in  pais,  a  parol 
acceptance  of  other  land,  in  lieu  of  that  belonging  to  the  plaintiffs. 
As  an  extinguishment,  or  an-  estoppel,  it  is  equally  inadmissible. 
The  question  is  quite  a  different  one,  what  would  be  the  effect  of 
such  an  acceptance  and  acquiescence  under  it  by  the  parties  for  a 
long  time,  as  matter  of  evidence  upon  a  point  of  disputed  boundary. 
The  instruction  given  involves  no  such  consideration.  It  prevents  the 
more  general  question, whether  the  possession  of  the  released  premises 
precluded  the  plaintiffs  from  asserting  their  legal  tide  to  the  land  sued 
for.    We  concur  with  the  court  below  in  thinking,that  it  did  not 

The  first  instruction  asked  by  the  defendants,  having  been  givea 
by  the  Court,  may  be  passed  over  without  notice.  The  second,  third, 
fourth  and  fifth  instructions  are  as  follows: 

2.  If,  upon  the  whole  evidence,  the  jury  believes  that  Mrs.  Hanner, 
the  next  friend  of  the  minors,  in  prosecuting  the  bill  in  chancery,  and 
obtaining  the  decree  given  in  evidence,  authorized  Geoige  W.  Jones 
to  obtain  the  deed  of  release,  under  the  decree,  and  to  take  possessioa 
of  the  lands,  and  that  George  W.  Jones,  under  this  authority,  as  agent 
for  the  complainant  obtaining  the  decree,  and,  in  conjunction  with 
the  attorney  for  the  complainants  that  obtained  the  decree,  assented 
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to  the  location  of  the  ground ;  and  George  W.  Jones,  as  such  agent, 
accepted  a  deed,  and  took  possession  of  the  land  according  to  the 
boundaries  described  in  the  deed:  the  lessors  of  the  plaintiff  are  con- 
cluded by  his  acts,  and  the  plaintiffs  cannot  recover. 

3.  If,  upon  the  whole  evidence,  the  jury  believe  that  Mrs.  Harmer, 
(he  next  friend  of  the  minors  in  prosecuting  the  bill  in  chancery,  and 
obtaining  the  decree  given  in  evidence,  authorized  George  W.  Jones 
to  obtain  the  deed  of  release,  under  the  decree,  and  to  take  possession 
of  the  lands ;  and  that  Geoige  ^ W.  Jones,  under  this  authority,  rmnaK 
as  agent  for  the  complainants  obtaining  the  decree,  and,  in  ^ 
conjunction  with  the  attorney  for  the  complainants  in  obtaining  the 
decree,  assented  to  the  location  of  the  ground,  and  Geoige  W.  Jones, 
as  such  agent,  accepted  a  deed,  and  took  possession  of  the  land  ac- 
cording to  the  boundaries  described  in  such  deed,  and  continued  that 
possession,  exercising  acts  of  ownership  as  agent  after  all  the  lessors 
of  the  plaintiff  obtained  their  full  age ;  and  the  defendants  purchased 
before  the  lessors  of  the  plaintiffs  disavowed  the  acts  of  Geoige  W. 
Jones,  and  without  any  notice  or  knowledge  of  an  intention  of  the 
lessors  of  the  plaintiffs  to  disavow  the  acts  of  said  Jones,  public  sale 
of  the  adjacent  lands  being  made,  with  the  knowledge  of  said  Jones, 
and  no  notice  given  by  him  that  the  lessors  of  the  plaintiffs  (he  con- 
tinuing their  agent)  had  disavowed,  or  intended  to  disavow,  his  acts 
in  locating  the  lands,  and  taking  a  deed  for  and  possession  thereof: 
the  plaintiffs  cannot  recover. 

4.  That  the  deed  of  release  from  E.  Stone  to  T.  Kirby,  and  the 
decree  from  the  sheriff  to  T.  Kirby,  given  in  evidence  in  this  cause, 
for  part  of  the  lands  previously  released  by  E.  Stone  to  the  lessors 
of  the  plaintiffs,  under  the  decree,  in  execution  of  a  contract  para- 
mount to  the  original  title  of  E.  Stone,  and  decreed  to  be  executed, 
did  not,  in  law,  divest  the  title  of  the  lessors  of  the  plaintiffs,  pre- 
viously acquired  to  the  lands  so  released  by  E.  Stone  to  Kirby,  and 
conveyed  by  the  sheriff  to  Kirby,  and  the  continuance  of  the  lessors 
of  the  plaintiff  in  possession  of  all  the  land  released  to  them,  under 
the  decree,  and  taken  possession  of  by  George  W.  Jones,  and  retain- 
ing the  title  thereto,  is,  in  law,  a  continued  affirmance  of  the  acts  of 
Geoige  W.  Jones  as  their  agent,  which  cannot  be  disavowed  without 
releasing  to  E.  Stone,  and  restoring  to  him  the  possession  of  that 
fraction  of  the  land,  released  under  the  decree  which  the  location 
claimed  in  the  first  does  not  cover. 

5.  That  the  relation  in  which  the  defendants  are  proved  to  stand 
to  those  under  whom  they  claim  title,  does  not  warrant  the  jury  to 
infer  that  the  defendants  had  knowledge  that  the  lessors  of  the  plain- 
tiffs had  disavowed,  or  intended  to  disavow,  the  location  as  accepted 
by  George  W.  Jones. 

The  second  instruction  proceeds  upon  the  ground,  that  the  au- 
thority given  by  Mrs.  Harmer  to  Jones,  his  assenting  to  r#ecg 
^accept  the  release  of  Stone,  and  taking  possession  of  the  land  ^ 
released,  concluded  the  plaintiffs  from  a  right  to  recover;  although 
they  were  minors,  and  never  personally  assented  thereto.     From 
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what  has  been  already  said,  ibis  instruction  was  properly  refused. 
Mrs.  Harmer  had  no  authority  to  bind  the  heirs  by  the  acceptance  of 
any  release,  not  conforming  to  the  decree. 

The  third  instruction  proceeds  upon  the  ground,  that  the  accep- 
tance of  the  release  by  Jones,  under  the  authority  of  Mrs.  Harmer, 
and  th«  possession  of  the  land  by  Jones  as  agent,  and  continuing  that 
possession  after  tlie  plaintiffs  attained  full  age,  and  until  after  the 
defendants  had  made  their  purchases  of  the  land,  without  any  disa- 
vowal or  notice  of  disavowal  by  the  plaintiffs  of  the  acts  of  Jones ; 
would  preclude  the  plaintiffs  from  a  right  to  recover.  We  think,  for, 
reasons  already  given,  the  law  is  otherwise,  and  therefore  the  instruc- 
tion was  rightly  refused. 

The  fourth  instruction  affirms,  that  the  release  of  Stone  to  Eirby 
for  part  of  the  land  included  in  the  prior  release  of  Stone,  under  the 
decree,  did  not  divest  the  legal  title  of  the  plaintiffs  to  the  lands  so 
released  to  them.  So  far  the  instruction  prayed  was  undoubtedly 
correct  But  it  did  not  stop  here,  but  proceeded  to  declare,  that  the 
continuance  of  the  plaintiff  in  possession  of  the  land  so  released  by 
Stone,  under  the  decree,  was  a  continued  affirmance  of  the  acts  of 
Jones  as  their  agent,  which  could  not  be  disavowed  without  releasing 
to  Stone,  and  restoring  to  him  the  possession  of  that  fraction  of  the 
land  released,  which  the  decree  did  not  cover.  To  this  instruction 
there  are  two  objections.  The  first  is,  that  if  the  release  to  Kirby  by 
Stone,  and  the  conveyance  by  Eirby  to  Jones,  were  for  the  exclusive 
benefit  of  the  heirs  of  Harmer,  and  to  quiet  their  title  to  that  fraction 
of  land,  (as  the  evidence  in  the  case  asserts,)  no  such  release  could 
be  now  required,  since  the  plaintiffs  would  be  entitled  to  it  by  an 
independent  title.  But  the  other  is  equally  decisive.  If  the  plain- 
tiffs possess  a  legal  title  to  the  land  in  controversy,  not  founded  on 
that  release,  it  can  furnish  no  bar  to  their  right  to  recover,  that  there 
exists  an  equitable  claim  against  them  to  surrender  ottier  land  taken 
under  that  release,  to  which  ex  aequo  et  bono,  they  are  not  entitled. 
The  instruction  was,  therefore,  property  refused. 
^5671  ^^^  ^^^  ^^^  '^^^  instruction  proceeds  upon  the  ground,  that 
-I  ^knowledge  on  the  part  of  the  defendants,  that  the  plaintiffs 
had  disavowed,  or  intended  to  disavow,  the  location  as  accepted  by 
Jones,  might  vary  the  right  of  the  plaintiffs  to  recover ;  and  that  the 
relation  in  which  the  defendants  are  proved  to  stand  to  those  under 
whom  they  claim  title,  did  not  warrant  the  jury  to  infer,  that  the  de- 
fendants bad  that  knowledge.  This  instruction  is  open  to  the  ob- 
jection, that  it  asks  the  court  to  decide  upon  a  matter  of  fact,  as  to 
what  the  relation  was,  in  which  the  defendants  were  proved  to  stand, 
to  those  under  whom  they  claim  title.  But  the  decisive  answer  is, 
that  it  asks  an  instruction  upon  a  point  of  law,  not  shown  to  have 
any  legal  bearing  upon  the  case.  It  could  have  no  influence  upon 
the  cause,  if  given,  and  might  have  had  a  tendency  to  mislead  the 
jury.     It  was,  therefore,  properly  refused  by  the  court 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 
420 


Digitized  by 


Google 


JANUARY  TERM,  1833.  668 


Ex  PARTE  Tobias  Watkins. 

Habeai  corpui.  W.,  at  May  term,  1829,  of  the  circait  court  of  the  district  of  Colum- 
bia, was  tried  upon  three  indictments  for  ofiences  against  the  United  States,  and 
was  sentenced  on  each  to  imprisonment  for  three  months,  and  to  pay  a  fine,  on 
one  indictment  of  two  thousand  dollars,  on  another  of  seven  hundred  and  My 
dollars,  and  on  another  of  three  hundred  dollars*  with  the  costs  of  prosecution. 
No  award  was  made  on  either  judgment,  that  W.  should  stand  committed  until 
the  sentence  be  performed.  W.  was,  under  these  sentences,  committed  to  jail 
by  the  then  marshal  of  the  district,  and  upon  the  expiration  of  his  office,  and 
the  appointment  of  his  successor,  after  the  term  of  W.'s  imprisonment  was  ex- 
hausted, he  was  delivered  over  in  jail,  with  other  prisoners,  to  his  successor,  and 
has  ever  since  been  detained  in  custody.  The  time  of  imprisonment  expired  on 
the  14th  May,  1830.  On  the  3d  September,  1629,  the  district  attorney  sued  forth 
three  several  writs  of  fieri  facias  to  leVy  the  fines,  which  were  returned  ^  nulla 
bona.''  On  the  16th  February,  1830,  three  vmrits  of  capias  ad  satisfaciendum 
were  issued  against  W.  for  the  fines,  returnable  to  the  next  term  of  the  court  in 
May,  which  writs  commanded  the  marshal  to  take  W.,  and  him  safely  keep,  and 
have  his  body  before  the  circuit  court  on  the  first  Monday  of  the  term,  to  satisfy 
the  United  States  for  the  fines  and  costs,  &c.  No  return  was  made  to  the  court 
by  the  marshal  according  to  the  exigency  of  the  writ,  and  nothing  further  was 
done  until  the  10th  day  of  January,  1833 ;  when  the  late  marshal  of  the  district 
mcule  a  return  to  each  writ  of  capias  ad  satisfaciendum  ^'  cepi  and  delivered 
over  to  my  successor  in  office."  W.  petitioned  the  court  for  a  habeas  corpus, 
asserting  that  he  was  illegally  confined.  The  court  awarded  the  writ ;  and  on 
the  return  thereof,  discharged  the  prisoner  from  confinement. 

This  court  has  authority  to  award  a  habeas  corpus  upon  this  state  of  facts.  As  it 
is  the  exercise  of  the  appellate  power  of  the  court  to  award  the  writ,  it  is  within 
its  jurisdiction  to  do  so.  It  is  revising  the  efiect  of  the  process  of  the  circuit 
court  under  which  the  prisoner  is  detained ;  and  is  not  the  exercise  of  original 
jurisdiction. 

The  eighth  amendment  to  the  constitution  of  the  United  States,  which  declares 
that  excessive  fines  shall  not  be  imposed,  is  addressed  to  courts  of  the  United 
States  exercising  criminal  jurisdiction,  ana  is  doubtless  mandatory  to,  and  a  limi- 
tation upon  their  discretion.  But  this  court  have  no  appellate  jurisdiction  to 
revise  the  sentences  of  inferior  courts,  in  criminal  cases ;  and  cannot,  even  if  the 
excess  of  the  fine  was  apparent  on  the  record,  reverse  the  sentence. 

The  prisoner  could  not  be  detained  in  jail  longer  than  the  return  day  of  the  pro- 
cess ;  and  he  should  then  have  been  brought  into  the  circuit  court  and  commit- 
ted, by  order  of  the  court,  to  the  custody  of  the  marshal,  for  ^payment  of  r^xgo 
the  fine.  This  not  having  been  done^  by  the  law  of  Maryland,  which  is  I 
the  law  of  the  part  of  the  district  of^  Columbia  in  which  is  situated  the  city 
of  Washington,  he  is  entitled  to  be  discharged  from  confinement  under  the 
process. 

TOBIAS  WATKINS,  by  Mr.  Brent,  his  counsel,  presented  a 
petition  to  the  court,  seuing  forth  that  at  the  term  of  the  circuit  court 
of  the  district  of  Columbia,  holden  for  the  county  of  Washington, 
on  the  first  Monday  of  May,  1829,  certain  presentments  and  indict- 
ments were  found  against  him,  upon  three  of  which  indictments 
trials  were  had  and  verdicts  passed  against  him,  and  judgments  on 
such  verdicts  respectively  were  pronounced  by  the  court,  purporting 
to  condemn  him  to  certain  terms  of  imprisonment,  and  also  to  the 
payment  of  certain  pecuniary  fines  and  costs,  for  the  supposed 
offences  therein.  For  the  nature  of  those  proeeedings,  the  petitioner 
referred  to  the  exemplifications  filed  in  this  court,  with  an  apnlication 
made  to  the  court  at  January  term,  1830,  3  Peters'  Rep.  19^.    The 
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petition  stated  that  immediately  after  the  rendition  of  such  judgments, 
and  in  pretended  execution  of  the  same,  on  the  14th  day  of  August, 
1829,  he,  the  petitioner,  was  committed  to  the  common  jail  of  the 
county  of  Washington,  and  there  remained  until  the  terms  of  im- 
prisonment imposed  by  the  several  judgments  had  expired,  the  same 
having  expired  on  the  14th  day  of  May,  1830 :  and  that  ever  since 
that  time  he  has  been,  and  still  is  detained  in  the  criminal  apartment 
of  the  prison  under  the  colour  and  pretence  of  authority,  not  only 
of  the  judgments,  but  of  three  certain  writs  issued  on  the  16ih  day 
of  February,  1830,  by  the  clerk  of  the  circuit  court  of  Washington 
county,  by  special  orders  of  the  district  attorney  of  the  United  States 
for  the  district  of  Columbia,  as  he  has  been  informed  and  believes, 
at  the  request  and  by  direction  of  the  president  of  the  United  States. 
That  he  is  illegally  detained  in  prison  by  the  authority  of  the  said 
writs,  as  he  is  well  advised ;  and  avers  that  they  give  no  aulhonty 
for  his  commitment  and  detention,  having  been  not  only  illegally 
and  oppressively  issued,  but  he  has  been  by  them  deprived  of  the 
privilege  secured  to  him  by  the  laws  of  the  land,  to  be  released  from 
imprisonment  on  the  ground  of  his  insolvency,  and  being  unable  to 
pay  his  debts. 

*5701  *^^^  ^^^  g^^^  ^^  authority  for  his  present  detention  and 
-I  imprisonment,  for  a  longer  period  than  the  first  Monday  in 
May,  1830 ;  since  which  time,  even  admitting  the  writs  to  have  been 
legally  issued,  his  imprisonment  has  been  ill^;al  and  oppressive,  and 
without  any  authority  whatever.  That  the  fines  are  excessive,  and 
as  such,  contrary  to  the  laws  of  the  land,  as  he  was  at  the  time  they 
were  imposed,  and  ever  since  has  been  unable  to  pay  the  same,  and 
it  is  not  the  law  of  the  land  that  a  citizen  shall  be  confined  for  life 
for  fines  which  he  cannot  pay.  He  has  been  refused  the  benefit  of 
the  insolvent  laws,  and  if  relief  cannot  be  obtained  from  this  court, 
from  his  inability  to  pay  the  fines  he  will  be  confined  for  life. 

The  petition  '^  prays  the  benefit  of  the  writ  of  habeas  corpus  to  be 
directed  to  the  marshal  of  the  district  of  Columbia,  in  whose  custody, 
as  keeper  of  said  jail,  your  petitioner  is,  commanding  him  to  bring 
before  your  honours  the  bodv  of  your  petitioner,  together  with  the 
cause  of  his  commitment,  and  especially  commanding  him  to  return 
with  said  writ,  the  record  of  the  proceedings  upon  said  indictments, 
with  the  judgments  thereupon,  and  the  several  writs  under  the  sup- 
posed authority  of  which  your  petitioner  is  now  detained,  as  afore- 
said, in  a  criminal  apartment  of  said  jail,  by  the  supposed  authority, 
and  in  virtue  of  said  several  writs." 

The  court  granted  a  rule  to  show  cause  returnable  on  a  subsequent 
day  of  the  term. 

The  case  was  argued  by  Mr.  Brent  and  Mr.  Coxe,  for  the  relator; 
and  by  Mr.  Taney,  aUorney-general,  for  the  United  States. 

Mr.  Justice  Story  delivered  the  opinion  of  the  court. 
This  is  an  application  to  the  court  to  award  a  writ  of  habeas  cor- 
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pus  to  bring  up  the  body  of  Tobias  Watkins,  a  prisoner  asserted  to 
be  illegally  confined  in  the  common  jail  of  Washington  county  in 
the  district  of  Columbia,  under  process  of  execution  issued  from  the 
circuit  court  of  the  United  states  for  the  same  districU.jA  rule  was 
served  upon  the  attorney-general,  to  show  cause  why  the  application 
should  not  be  granted ;  and  the  cause  has  been  fully  argued  upon 
the  return  of  that  ^rule.  It  is  admitted,  that  all  the  facts  r«R^i 
existing  in  the  case  have  been  laid  before  the  court,  exactly  I- 
as  they  would  appear,]f  the  habeas  corpus  had  been  duly  awarded 
and  returned ;  so  that  the  iudgment,which  the  court  are  called  upon 
to  pronounce,  is  precisely  tnat, which  ought  to  be  pronounced  upon  a 
full  hearing  upon  the  return  to  the  writ  of  habeas  corpus,  and  it  has 
accordingly  been  so  aigued  at  the  bar. 
r  The  material  facts  are  as  follows.  Watkins  was  tried  at  the  May  ^ 
^  term  of  the  circuit  court,  1829,  upon  three  several  indictments  found 
against  him  at  that  terra  for  certain  offences  against  the  United  States ; 
and  being  found  guilty,  was  upon  each  indictment  sentenced  to  im- 
prisonment for  three  calendar  months,  and  to  pay  certain  fines,  to 
wit,  on  one  indictment  two  thousand  dollars,  on  another,  seven  hun- 
dred and  fifty  dollars,  and  on  a  third  three  hundred  dollars,  with 
costs  of  prosecution.  There  is  no  award  in  either  of  the  judgments, 
that  the  prisoner  stand  committed  until  the  sentence  be  performed. 
Under  these  sentences  Watkins  was  immediatelv  committed  to  jail 
by  the  then  marshal  of  the  district;  and  upon  the  expiration  of  his 
office,  which  was  after  the  term  of  imprisonment  was  exhausted,  and 
the  appointment  of  a  successor,  he  was  delivered  over  in  jail  with 
other  prisoners  to  his  successor ;  and  he  has  ever  since  been  detained 
in  custody.  The  terms  of  imprisonment  awarded  by  the  judgments 
expired  on  the  14th  of  May,  1830. 

On  the  3d  day  of  September,  1829,  the  district  attorney  sued  forth 
three  several  writs  of  fieri  facias,  to  levy  the  aforesaid  fines ;  upon 
which  due  return  was  made  by  the  marshal  of  nulla  bona.  Upon 
the  16th  of  February,  1830,  the  district  attorney  sued  forth  three 
several  writs  of  capias  ad  satisfaciendum  against  Watkins  to  levy  the 
same  fines,  which  were  all  returnable  to  the  then  next  May  term  of 
the  circuit  court  By  these  precepts  the  marshal  is  commanded  to 
take  Watkins,  and  him  safely  keep,  so  that  he  have  his  body  before 
the  circuit  court  on  the  first  Monday  of  May  then  next,  to  satisfy  ^ 
unto  the  United  States  the  fine,  costs,  and  charges../]  No  return  was 
made  to  the  circuit  court  by  the  marshal  according^  to  me  exigency  of 
these  writs ;  and  nothing  further  appears  upon  me  records  and  pro- 
ceedings of  the  court  until  the  10th  day  of  January,  1833,  when  the 
late  marshal  of  the  district  made  a  return  *to  each  capias  ad  rtsm 
satisfaciendum  as  follows.  ^^Cepi.  Delivered  over  to  my  l- 
successor  in  oflSce.'*  ^ 

r  "^Upon  this  state  of  the  facts  several  questions  have  arisen  and  been 
'  argued  at  the  bar ;  and  one,  which  is  preliminary  in  its  nature,  at 
the  suggestion  of  the  court.    This  is,  whether,  under  the  circum- 
stances of  the  case,  the  court  possessed  jurisdiction  to  award  the  writ 
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And  upon  full  consideration  we  are  of  opinion,  that  the  court  do 
possess  jurisdiction.  The  question  turns  upon  this,  whether  it  is  an 
exercise  of  original  or  appellate  jurisdiction.  If  it  be  the  former, 
then,  as  the  present  is  not  one  of  the  cases, in  which  tlie  constitution 
allows  this  court  to  exercise  original  jurisdiction,  the  writ  must  be 
denied.J  Marbuiy  v.  Madison,  1  Cranch's  Rep.  137,  S.  C.  1  Peters' 
Cond.  Rep.  267. 1  If  the  latter,  then  it  may  be  awarded,  since  the 
judiciary  act  of  1789,  ch.  20,  sect  14,  has  clearly  authorized  the 
court  to  issue  it]  This  was  decided  in  the  case  Ex  parte  Hamilton, 
3  Dall.  17;  Ex  parte  Bollman  and  Swartwout,  4  Cranch,  75;  and 
Ex  parte  Kearney,  7  Wheat.  Rep.  38.  j^^he  doubt  was,whether,  in 
the  actual  case  before  the  court,  the  jurisdiction  sought  to  be  ex- 
ercised was  not  original,  since  it  brought  in  question,  not  the  validity 
of  the  original  process  of  capias  ad  satisfaciendum,  but  the  present 
right  of  detainer  of  the  prisoner  under  iL  Upon  further  reflection, 
however,  the  doubt  has  been  removed. 

The  award  of  the  capias  ad  satisfaciendum  must  be  considered  as 
the  act  of  the  circuit  court,  it  being  judicial  process,  issuing  under 
the  authority  of  the  court.  The  party  is  in  custody  under  that  pro- 
cess. He  is  then  in  custody,  in  contemplation  of  law,  under  the 
award  of  process  by  the  court   Whether  he  is  rightfully  so,  is  the  very 

auestion  now  to  be  decided.  If  the  court  should,  upon  the  hearing, 
ecide,that  the  capias  ad  satisfaciendum  justifies  the  present  detainer, 
and  should  remand  the  prisoner,  it  would  cleariy  be  an  exercise  of 
appellate  jurisdiction ;  for  it  would  be  a  revision  and  confirmation  of 
the  act  of  the  court  below.  But  the  jurisdiction  of  the  court  can 
never  depend  upon  its  decision  upon  the  merits  of  a  case  brought 
before  it ;  but  upon  its  right  to  hear  and  decide  it  at  all.  In  Marbury 
v.  Madison,  1  Cranch,  137,  it  was  said,  that  it  is  the  essential  cri- 
^■^5731  ^^^^  ^^  appellate  jurisdiction,tl)at  it  ^revises  and  corrects  the 
^  proceedings  in  a  cause  already  instituted,  and  does  not  create 
thai  cause. 

Tried  by  this  criterion,  the  case  before  us  comes  in  an  appellate 
form,  for  it  seeks  to  revise  the  acts  of  the  circuit  court  In  Ex  parte 
Bollman  and  Swartwout,  4  Cranch,  75,  the  prisoners  were  in  custody 
under  an  order  of  commitment  of  the  circuit  court ;  and  it  was  held, 
that  an  award  of  a  writ  of  habeas  corpus  by  the  supreme  court  was 
an  exercise  of  appellate  jurisdiction.  On  that  occasion  the  court  said ; 
^'  So  far  as  the  case  of  Marbury  v.  Madison  has  distinguished  between 
original  and  appellate  jurisdiction,  that  which  the  court  is  asked  to  ex- 
ercise is  clearly  appellate.  It  is  the  revision  of  a  decision  of  an  inferior 
court,  by  which  a  citizen  has  been  committed  to  jail."  Ex  parte  Ha- 
milton, 3  Dall.  17,  was  a  commitment  under  a  warrant  by  a  district 
judge;  and  the  supreme  court  awarded  a  writ  of  habeas  corpus  to 
revise  the  decision,  and  admitted  the  party  to  bail.  In  Ex  parte  Bur- 
ford,  3  Cranch,  448,  the  prisoner  was  in  custody  under  a  commitment 
by  the  circuit  court  for  want  of  giving  a  recognizance  for  his  good 
behaviour,  as  awarded  by  the  court  The  supreme  court  relieved 
him  on  a  writ  of  habeas  corpus.  In  all  these  cases  the  issuing  of  the 
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writ  was  treated  as  an  exercise  of  appellate  jurisdiction ;  and  it  could 
make  no  difference  in  the  right  of  the  court  to  entertain  jurisdiction, 
whether  the  proceedings  of  the  court  below  were  annulled  or  con- 
firmed. Considering  then,  as  we  do,  that  we  are  but  revising  the 
effect  of  the  process  awarded  by  the  circuit  court,  under  which  the 
prisoner  is  detained,  we  cannot  say  that  it  is  the  exercise  of  an  Qk 
original  jurisdiction. . .  H 

The  grounds  principally  relied  on  to  entitle  the  prisoner  to  be  dis- 
charged are :  First,  that  the  fines  imposed  upon  him  are  excessive, 
and  contrary  to  the  eighth  amendment  of  the  constitution;  which 
declares,  that  excessive  fines  shall  not  be  enforced.  Secondly,  that 
the  prisoner  could  not  be  detained  in  jail  on  the  capias  ad  satis- 
faciendum longer  than  the  return  day  of  the  process ;  and  he  should 
then  have  been  brought  into  the  circuit  court,  and  committed  by 
order  of  the  court  to  the  custody  of  the  marshal  for  payment  of  the 
fine :  otherwise  by  the  laws  of  Maryland  (which  is  the  law  of  this 
part  of  the  district),  he  was  entitled  to  bis  discharge. 

The  first  point  may  be  very  shortly  disposed  of.  The  ^eighth  r#gi^  j 
amendment  is  addressed  to  courts  of  the  United  States  exer-l- 
cising  criminal  jurisdiction,  and  is  doubtless  mandatory  to  them  and 
a  limitation  upon  their  discretion.  But  this  court  has  no  appellate 
jurisdiction  to  revise  the  sentences  of  inferior  courts  in  cnminal 
cases ;  and  cannot,  even  if  the  excess  of  the  fine  were  apparent  on 
die  record,  reverse  the  sentence.  And  it  may  be  added,  that  if  this 
court  possessed  such  a  jurisdiction,  there  is  nothing  on  the  record  in 
this  case,  which  establishes  that  at  the  time  of  passing  judgment  the 
present  fines  were  in  fact,  or  were  shown  to  the  circuit  court  to  be, 
excessive.    This  objection  may  therefore  be  dismissed. 

The  other  ground  is  of  far  more  importance  and  difficulty.  At 
the  common  law,  whenever  a  fine  and  imprisonment  constitute  a 
part  of  the  judgment  upon  a  conviction  in  a  criminal  case,  the  judg- 
ment, if  the  party  is  in  court,  is  that  he  be  committed  ta  jail  in  exe- 
cution of  the  sentence,  and  until  the  fine  is  paid.  If  he  is  not  then 
in  court,  a  special  writ  of  capias  pro  fine  issues  against  him ;  the 
exigency  of  which  is,  that  his  body  be  taken  and  committed  to  jail 
until  the  fine  is  paid  (a.)  Unless  such  a  committitur  be  awarded, 
he  cannot  be  detained  in  iail  in  execution  of  the  sentence.  It  is  the 
warrant  of  the  jailor,  authorizing  the  detention  of  the  prisoner.  No 
capias  ad  satisfticlendum  in  the  form  appropriate  to  civil  cases, 
where  the  exigency  of  the  writ  is  to  take  the  body  of  the  party  and 
him  safely  keep,  so  that  the  sheriflT  have  hia  body  before  the  court  at 
the  return  day  of  the  process  with  the  writ,  is  ever  issued  or  issuable. 
If,  therefore,  the  present  case  were  to  be  tried  bv  the  common  law, 
the  process  of  capias  ad  satisfaciendum,  under  which  the  prisoner  is 
detamed,  would  be  wholly  insufficient  to  j-ustify  his  detention. 

Let  us  see,  then,  how  the  case  stands  upon  the  laws  of  Maryland, 
by  which,  indeed,  it  is  to  be  governed.    The  act  of  Maryland  of  the 

(a)  See  1  Chitty's  Crim.  Law,  ch.  16,  p.  721 ;  Dalton's  Sheriff,  oh.  33,  p.  159  j  4 
Chitty's  Crim.  Law,  ch.  16,  p.  373. 
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20th  of  April,  1777,  ch.  6,  which  seems  specially  applicable  to  the 
recoveiy  of  pecuniary  fines  and  forfeitures  fixed  by  statute,  declares, 
that  if  such  fines  and  forfeitures  shall  be  recovered  by  Indictment,  the 
court  may  either  commit  the  offender  to  the  public  iail  till  payment 
•57^1  ^^  ^^^  sheriff,  or  *order  execution  to  levy  the  same  on  the 
^  offender's  lands,  goods  or  chattels.  This  act  is  not  supposed 
to  have  any  application  to  the  present  case.  The  act  of  20th  of 
April,  1777,  ch.  13,  for  the  more  speedy  and  effectual  recovery  of 
common  law  fines  and  forfeited  recognizances,  provides,  that  where 
any  fine  shall  be  enforced  by  any  court  of  record  for  any  common 
law  offence  on  any  person,  it  shall  be  lawful  for  the  attorney-general 
or  either  of  his  deputies  to  order  a  writ  of  capias  ad  satisfaciendum, 
or  a  writ  of  fieri  facias,  to  be  issued  for  the  recovery  of  the  sum  due 
thereon,  on  which  writs  such  proceedings  shall  and  may  be  had,  as 
in  cases  where  similar  writs  are  issued  on  judgments  obtained  in  per- 
sonal suits.  It  may  be  here  stated,  that  writs  of  capias  ad  satisfa- 
ciendum in  Maryland  are  the  same  in  substance  in  their  exigency  as 
those  prescribed  m  the  common  law.  In  another  section  of  the  act 
(sect.  4),  there  is  a  proviso,  that  nothing  therein  contained  shall  be 
construed  to  extend  to  prevent  the  several  courts,  <is  they  might  here- 
tofore lawfully  do,  from  committing  any  person  from  the  non-pay- 
ment of  any  fine,  if  they  shall  deem  it  expedient  so  to  do.  This 
proviso  completely  establishes  the  antecedent  practice  in  Maryland 
to  have  been  like  that  at  the  common  law,  to  commit  the  offender  for 
payment  of  the  fine,  and  leaves  it  at  the  discretion  of  the  court  to 
order  it  in  any  future  case.  By  necessary  implication  it  aflSrms,  that 
without  such  order  the  offender  is  not  detainable  in  jail  for  the  fine. 

Then  came  the  act  of  24th  of  December,  1796,  ch.  74,  which, 
after  reciting  that  doubts  had  arisen  as  to  the  issuing  of  a  capias  ad 
satisfaciendum  for  the  recovery  of  fines  and  forfeitures,  provides,  that 
it  shall  be  lawful  for  the  attorney-general  and  his  deputies  ex  officio, 
and  they  are  hereby  directed  ami  required  on  amplication  of  the 
sheriff  of  the  county,  to  order  writs  of  capias  ad  satisfaciendum  to  be 
issued  for  the  recovery  of  all  fines  and  forfeitures.  Another  section 
of  the  act  declares  it  to  be  the  duty  of  the  sheriffs  to  return  the  writ 
of  capias  ad  satisfaciendum  to  the  courts  to  which  they  are  returnable, 
at  the  term  succeeding  the  issuing  of  the  same ;  and  wherever  the 
sheriff  shall  make  return,  that  he  has  taken  the  body  of  the  party,  he 
shall  be  obliged  either  to  acknowledge  in  open  court  the  receipt  of  the 
*5761  ^"^^^^^  ^^  ^^  ^"®  ^^  forfeiture,  or  to  produce  *the  body  of  the 
^  party  to  the  court,  to  which  the  said  writ  shall  be  retumed ; 
and  in  default  thereof,  the  court,  upon  motion  of  the  attorney-general 
or  his  deputy,  shall  order  judgment  against  the  sheriff  for  the  amount 
of  costs. 

There  is  a  prior  act  of  the  25th  of  December,  1789,  ch.  42,  which 
after  reciting  that  plaintiffs  are  often  willing  to  grant  indulgence  to 
defendants  arrested  on  writs  of  capias  ad  satisfaciendum,  but  doubts 
have  arisen,whether  such  indulgence  can  be  granted  without  depriving 
Ihe  plaintiffs  of  the  benefits  of  any  further  execution,  provides  that 
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in  case  of  an  arrest  of  the  defendants  on  any  capias  ad  satisfaciendum, 
if  the  plaintiffs  trith  the  consent  of  the  defendants  shall  elect  not  to 
call  the  execution  during  the  term,  at  which  it  is  returnable,  the 
plaintiff  may  afterwards  proceed  against  the  defendant  by  a  new 
execution.  This  statute  has  reference  to  the  practice  then  existing 
in  Maryland,  for  the  sheriff,  upon  the  return  day  of  the  capias  ad 
satisfaciendum,  to  produce  the  body  of  the  defendant,  if  arrested,  and 
for  the  plaintiff  then\o  pray  him  to  be  committed.  Although  in  its 
terms  it  applies  to  civil  suits  only ;  yet  from  its  recognizing  the  course 
of  practice  in  Maryland,  it  has  a  material  bearing  upon  the  present 
controversy;  for  the  act  of  1777  expressly  declares, that  on  writs  of 
capias  ad  satisfaciendum  for  fines,  such  proceedings  shall  be  had  as 
in  cases, where  similar  suits  of  capias  ad  satisfaciendum  are  issued  in 
personal  suits.  And,  certainly,  it  is  in  entire  conformity  with  the 
exigency  of  the  writ  of  capias  ad  satisfaciendum,  which  commands 
the  sheriff  at  the  return  day  to  bring  the  party,  if  arrested,  into  court. 
Whether  the  practice  under  the  capias  ad  satisfaciendum  in  England 
is  different,  so  that  the  party  may  be  detained  in  jail  by  the  sheriff 
aAer  the  return  day  without  producing  his  body  in  court,  and  a  com- 
mittitur  thereon  awarded  by  the  court,  it  is  not  material  to  inquire; 
since  if  there  be  any  discrepancy,  the  Maryland  practice  must  govern. 
The  cases  of  Christie  v.  Goldsborough,  1  Harr.  and  M'H.  543,  and 
West  V.  Hayland,  3  Harr.  and  John.  Rep.  200,  go  strongly  to  affirm 
the  practice:  and  the  latter  certainly  leads  to  the  conclusion,  that  if 
a  party  is  arrested  and  brought  into  court  on  the  return  day,  and  is 
not  then  prayed  in  commitment,  he  is  no  longer  to  be  detained  in 
custody.  At  least  that  ^case  decides,  that  a  new  capias  ad  T%^-fj 
satisfaciendum  may  issue  against  him,  which  presupposes,  that  ^ 
he  is  not  then  deemed  in  custody  upon  the  old  one  (a). 

But  the  terms  of  the  act  of  1795,  en.  74  (as  has  been  already  seen,) 
expressly  require  the  writ  of  capias  ad  satisfaciendum  for  a  fine  to  be 
returned  into  court  on  the  return  day ;  and  the  fine  either  acknow* 
ledged  to  be  paid,  or  the  body  of  the  party  produced ;  otherwise 
judgment  may  be  entered  up  against  the  sheriff  for  the  amount  It 
is  clearly  then  his  duty  to  produce  the  body.  It  is  the  very  exigency 
of  the  writ ;  and  when  produced,  the  sheriff  has  performed  the  whole 
duty  required  by  the  precept  If  the  attorney-general  wishes  him  to 
be  committed,  he  is  entitled  to  pray  a  commitment  to  be  made  by 
the  court  If  he  does  not  pray  it,  it  is  difficult  to  perceive  upon 
what  ground  it  can  be  maintained,  that  the  party  is  any  longer  to  be 
detained  in  the  custodv  of  the  sheriff.  The  latter  has  no  power  to 
arrest  the  party,  or  to  detain  him  except  according  to  the  exigency  of 
the  writ ;  and  he  has  discharged  himself  of  his  whole  duty,  when  he 
has  produced  the  body  in  court.  His  precept,  in  its  terms,  authorizes 
no  detainer  beyond  the  return  day.  Upon  what  ground,  then,  can 
the  court  infer  it? 

If  resort  be  had  to  the  practice,  as  certified  to  us  by  the  clerks  of 

(a)  See  also  Evans'  Harris'  Entr.  vol.  2d,  p.  313,  No.  40;  Fulton  v.  Wood,  3 
rfarr.  and  M'H.  Rep.  99  j  Dyer  v.  Bcattyr,  3  Harr.  and  M'H.  Rep.  219. 
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the  Maryland  courts,  it  is  in  perfect  coincidence  with  the  natural 
construction  of  the  terms  of  the  act  They  assert  the  uniform  prac- 
tice upon  writs  of  capias  ad  satisfaciendum  in  criminal  cases  to  be, 
to  bring  the  party  into  court,  and  then  to  award  a  committitur.  No 
instance  is  shown,  in  which  a  party  has  ever  been  held  in  custody 
.after  the  return  term,  upon  such  a  capias  ad  satisfaciendum,  without 
a  committitur.  Such  a  uniform  course  of  practice,  is  of  itself  very 
cogeot  evidence  of  the  law. .  The  practice  in  this  district  is  not  shown  to 
be.  different.  If  it  has  not  invariably  conformed  to  that  of  Maryland, 
it  seems  to  have  conformed  to  it  in  almost  all  cases.  The  only  two 
cases  produced  to  the  contrary  are,  where  the  return  was  "  cepi  in 
♦5781  J*^' '"  *°^  ^^^  circumstances  of  these  particular  cases  •are 
-I  unknown.  The  parties  may  have  been  already  in  jail  on  exe- 
cution, or  under  other  sentences. 

And,  independent  of  the  plain  import  of  the  writ  of  capias  ad  satis- 
faciendum, there  may  be  sound  reasons  for  requiring  the  body  to 
be  produced  in  court.  The  capias  ad  satisfaciendum  may  have  issued 
irregularly ;  the  party  may  have  paid  the  fine ;  he  may  have  received 
a  pardon  subsequently  to  its  award ;  or  he  may  have  other  matters 
to  uige  against  a  commitment.  The  remark  of  the  court  in  Turner 
v.  Walker,  3  Gill,  and  Johns.  Rep.  377,  385,  upon  an  analogous 
writ,  is  veiy  applicable  here.  ^^  It  is  proper  and  necessary,"  say  the 
court,  ^'  to  the  security  of  the  defendant,  that  it  should  be  returned 
in  term  time,  in  order  that  he  may  have  a  day  in  court  to  protect  his 
rights."  Indeed,  as  the  statute  and  the  precept  of  the  process  both 
require  this  course^  it  is  incumbent  upon  those, who  contend,that  it 
may  be  dispensed  with,  or  is  unnecessary,  to  show  some  ground  of 
authority  or  principle  upon  which  the  argument  can  be  maintained. 
We  have  not  been  able  to  find  any. 

It  has  been  said,  that  where  the  party  convicted  is  already  in  cus- 
tody when  the  sentence  is  passed,  the  party  is  to  be  deemed  in 
custody  until  the  fine  is  paid,  without  any  award  of  a  commitment  in 
the  sentence,  or  the  issuing  of  any  capias  ad  satisfaciendum.  We  know 
of -no  authority  justifying  this  position,  either  at  the  common  law  or 
under  the  laws  of  Maryland.  On  the  contrary,  the  act  of  Maryland 
of  1777,  ch.  13,  plainly  allows  a  discretion  in  the  court  to  commit  or 
not  to  commit,  for  the  fine.  The  omission  to  award  a  commitment, 
as  a  part  of  the  sentence,  is  manifestly  an  exercise  of  such  a  discretion. 
Unless  a  committitur  be  awarded,  which  can  only  be  when  the  party 
is  in  court  (a),  there  must,  as  has  been  seen,  be  a  capias  pro  fine  by 
the  common  law,  and  by  the  laws  of  Maryland  a  capias  ad  satisfa- 
ciendum, to  justify  his  arrest  and  detention. 

The  capias  ad  satisfaciendum  then,  in  this  case,  was  properly 
awarded.     It  was  a  necessary  process  to  recover  the  fine.     The  diffi- 
culty is,  that  no  return  was  ever  made  to  the  court  at  the  return  day 
•5791  ^^  ^^^  marshal,  nor  indeed  until  long  after  the  •marshal's 
-'  ofiice  had  expired.    Watkins  was  never  brought  into  court, 


(a)  See  1  Chitty'a  Criminal  Law,  695,  69& 
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nor  committed  by  the  order  of  the  court.  He  is  now  held  in  jail,  and 
has,  ever  since  the  return  term,  been  held  in  jail  solely  upon  the 
capias  ad  satisfaciendum,  which  became  functus  officio  after  the  re- 
turn day.  He  might  have  been  arrested  and  detained  in  jail,  if  he 
had  not  been  previously  in  custody,  until  the  return  day ;  but  his 
detention  afterwards,  was  not,  in  our  judgment.  Justified  by  the  pro- 
cess. In  every  view, which  we  have  been  enabled  to  take  of  the  case, 
we  cannot  find  any  principle  or  authority  to  justify  his  detention. 
Doubtless  the  detention  has  been  in  entire  good  failh,  under  a  mis- 
take of  the  law.     But  this  cannot  vary  the  results. 

We  are  accordingly  of  opinion,  that  the  writ  of  habeas  corpus 
ought  to  issue,  as  prayed  for. 

Mr.  Justice  Johnson  dissenting. 

This  case  presents  two  questions,  one  of  jurisdiction;  and  the 
other  on  the  right  to  relief,  if  we  assume  jurisdiction. 

My  opinion  on  the  first  has  been  so  strong  in  the  negative,  that  I 
have  taken  little  pains  to  investigate  the  second ;  but  I  will  give  a 
brief  exposition  of  my  views  on  b^th. 

On  the  first  I  have  thought  that  it  need  but  be  stated  to  be  decided. 

The  prisoner  is  in  custody  of  a  capias  ad  satisfaciendum  issuing 
out  of  the  circuit  court  of  this  district  He  has  been  convicted  of  a 
crime,  a  fine  has  been  inflicted,  and  this  writ  has  been  issued  to  re- 
cover it,  as  he  was  not  required  by  the  sentence  to  remain  in  custody 
until  the  fine  was  paid.  It  is  not  questioned  that  the  process  was 
legally  issued  conformably  to  the  laws  of  Maryland,  or  contended 
that  any  ground  whatever  exists  for  discharging  the  prisoner;  except 
first,  the  excessive  character  of  the  fine,  which  ground  this  court  has 
now  decided  against ;  and  secondly,  that  upon  which  he  is  now  to 
be  dischaiged,  to  wit,  that  he  was  not  on  the  return  day  of  the  writ 
brought  into  court  and  there  formally  recommitted  to  the  marshal,  to 
be  detained  until  the  fine  was  paid. 

Now  it  does  appear  to  me  that  it  is  impossible  to  avoid  being 
trussed  on  one  horn  or  the  other  of  the  dilemma,  with  which  the  case 
was  met  by  the  attorney-general.  Is  this  court  called  upon  to  relieve 
the  prisoner  against  an  act  of  the  court,  or  an  act  of  ^the  r^gpn 
officers  of  the  court?  If  of  the  court,  then  what  act  has  the  ^ 
court  done,  or  omitted  to  do,  to  the  prejudice  of  the  defendant?  The 
cause  of  complaint  is,  that  it  has  not  committed  him  to  the  custody 
of  the  marshal ;  but  the  custody  of  the  marshal  is  the  very  injury 
that  we  are  now  called  upon  to  redress.  Is  the  omission  to  do  that 
which,  by  the  terms  of  this  application  it  is  acknowledged,  would 
have  legally  and  effectually  deprived  him  of  his  liberty,  a  matter  for 
him  to  complain  of?  or  for  us  to  relieve  him  from?  But  suppose  it 
is  a  cause  of  complaint  that  the  court  has  erred  in  not  doing  an  act 
which  it  was  never  called  upon  to  do ;  then  have  they  not  erred  in  a 
criminal  cause?  And  is  it  not  therefore  acknowledged  to  be  beyond 
the  limits  of  our  appellate  jurisdiction  ? 

But  the  truth  is,  and  it  is  impossible  to  controvert  it,  that  the  com- 

429 


Digitized  by 


Google 


680  SUPREME  COURT. 

[Ex  parte  Watkins.] 
plaint  is,  and  the  relief  sought  is,  against  the  marshal  for  a  detention 
without  authority.  The  court  committed  no  error  in  issuing  the  pro- 
cess, under  which  the  arrest  was  made;  and  if,  as  is  now  established, 
the  process  has  lost  its  efficiency,  and  is  no  longer  a  justification  for 
detaining  the  prisoner ;  it  is  not  under  the  process  of  the  court  tliat 
he  is  detained,  but  vnthout  it^  and  therefore  false  imprisonment  -q 
the  officer.  Why  did  not  the  prisoner  present  this  motion  to  the 
court  that  issued  the  process  ?  to  the  court  whose  officer  the  marshal 
is,  quoad  hoc?  The  reason  is  obvious ;  had  the  court  refused  to  dis- 
charge him,  and  this  application  then  been  made  here,  the  appeal 
would  have  been  too  palpably  in  a  case  of  criminal  jurisdiction. 
And  yet,  in  that  event  only,  would  he  have  found  a  pretext  for 
claiming  of  this  court  redress  against  an  act  of  that  court.  At  pre- 
sent there  is  no  act  of  that  court  for  this  court  to  revise;  for  if  not 
giving  the  order  of  commitment  could  be  tortured  into  such  an  act, 
then  the  answer  is,  there  never  was  a  motion  made  to  grant  such  an 
order:  and  if  holding  him  in  custody  under  process,  or  pretext  of 
process,  issuing  out  of  that  court,  can  be  considered  as  a  subject  of 
revision  here,  then  is  the  court  unaffected  by  the  error;  since,  in 
terms,  the  motion  here  admits  their  process  to  have  long  since  expired 
in  the  marshal's  hands:  and  surely  the  court  is  not  responsible  for 
any  thing  done  under  colour  of  its  process,  but  for  which  the  pro- 
cess gives  no  authority. 

^5611  '^^^^  tniih  is,  that  this  is  a  direct  interference  by  means  of 
-I  ^the  writ  now  moved  for,  between  a  court  of  the  United 
States,  and  the  executive  officer  of  that  court :  and  upon  the  princi- 
ples of  this  decision,  I  see  no  reason  why  we  may  not  next  be  called 
upon  to  issue  the  same  writ  to  our  Ultima  Thule,  the  mouth  of  the 
Oregon,  to  bring  up  a  prisoner  under  a  capias  ad  satisfaciendum,  in 
order  to  examine  whether  he  has  paid  the  debt  or  not.  Is  this  ap- 
pellate jurisdiction ;  or  is  it  the  proper  employment  of  this  tribunal  ? 

This  all  grows  out  of  the  case  of  Hamilton ;  a  case  on  which  the 
question  was  not  decided,  and  a  case  which,  if  any  one  will  examine 
the  report  of  it,  he  will  pronounce  of  very  little  authority.  Then 
followed  the  case  of  Bollman  v.  Swartwout,  professing  obedience  to 
that  of  Hamilton ;  but  a  case  which  occurred  in  the  midst  of  great 
public  excitement  Next  came  those  of  Burford  and  Kearney,  et 
similes  raulti ;  and  finally  this,  which  is  a  distinct  augury  in  my^ 
humble  opinion  of  the  conclusions  to  which  we  are  finally  to  be  led 
by  precedent.  I  have  always  opposed  the  progress  of  this  exercise 
of  jurisdiction,  and  will  oppose  it  as  long  as  a  hope  remains  to  ar- 
rest it 

On  the  second  point,  I  will  make  but  a  few  remarks. 

I  have  never  doubted  that  under  the  writ  of  capias  ad  satisfacien- 
dum, by  the  common  law,  the  sheriff  may  not  only  take,  but  detain 
the  defendant  until  he  was  legally  discharged  ;  or  that  for  the  pur- 
pose of  authorizing  a  detention  in  his  own  custody,  a  commitment 
to  the  sheriff  was  unheard  of.  On  the  page  of  the  book  quoted  by 
defendant's  counsel  to  maintain  the  contrary  doctrine,  which  precedes 
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Che  page  quoted,  will  be  found,  aa  entry,  that  explains  in  what  cases 
the  committitur  is  resorted  to  in  England.  It  is  true  that  this  writ 
has  its  return  day;  and  that  it,  in  terms,  requires  the  production  of 
the  defendant's  body  on  that  day:  but  practically,  this  exigency  of 
the  writ  has  received  this  construction ;  ^'  that  he  have  him  ready  to 
produce  on  that  day,  if  so  required  by  the  plaintiff."  Blackstone 
says,  vol.  3,  p.  415,  "if  he  does  not  on  that  day  make  satisfaction, 
he  must  remain  in  custody  until  he  does."  And  in  the  case  of  Hop- 
kins V.  Plomer,  2  Black.  1048,  the  court  gives  in  express  terms,  that 
version  to  the  writ  ^^It  is  the  sheriffs  duty ,  say  the  court,  to  obey 
the  writ,  and  the  writ  commands  him  to  take  the  defendant  and  him 
safely  keep,  so  that  he  may  hav'e  him  ready  to  satisfy  theplaintif. 
What  jfigure  ^would  a  sheriff  make  in  England,  if  to  an  action  rmtim 
for  escape,  he  were  to  plead  that  he  took  the  defendant  and  '-  "^ 
brought  him  into  court  on  the  day,  d&c,  in  the  literal  language  of  the 
exigency  of  the  writ?  No  one  would  dream  of  justifying  his  not 
detaining  the  prisoner  for  want  of  a  committitur.  But  it  is  insisted 
that  the  common  law  has  undeigone  a  change  under  the  laws  and 
practice  of  Maryland. 

I  have  seen  no  statute  of  Maryland  which,  either  in  terms  or  by 
inference,  makes  a  committitur  to  himself  necessary  to  justify  a 
sheriff  in  detaining  his  prisoiier  under  a  capias  ad  satisfaciendum.  It 
is  true  that,  by  a  very  humane  and  judicious  provision,  the  laws  of 
Maryland  have  permitted  the  plaintiff  to  indulge  the  defendant  in 
execution  without  losing  his  debt;  and  from  this  the  practice  might 
naturally  ^w  up  to  bring  the  defendant  into  court  to  await  the  will 
of  the  plamtiff :  and  the  court  have  very  properly  decided,  omitting 
the  motion  to  remand  him,  did  not  deprive  the  plaintiff  of  his  second 
execution :  but  I  look  in  vain  for  any  decision  going  to  establish  that 
the  sheriff  would  have  been  liable  for  false  imprisonment,  had  he 
taken  the  prisoner  back  to  jail  without  a  commitment 

This  has  been  sought  to  be  supplied  by  a  reference  to  the  clerks 
of  the  Maryland  courts  to  establish  a  practice  to  tliat  effect;  but  I 
protest  against  such  means  of  getting  at  the  law  of  a  case,  especially 
as  to  a  practice  of  which  those  clerks  are  called  to  testify  subsequent 
in  date  to  the  separation  from  Maryland.  But  I  have  looked  into 
the  evidence  thus  jnocured,  and,  even  if  leeal,  I  look  in  vain  for  any 
evidence  to  support  the  doctrine ;  most  of  them  speak  doubtingly,  or 
decline  speai^ing  at  all,  and  the  sum  and  substance  of  the  certificates 
of  the  whole  amount  to  no  more  than  this,  that  if  the  sheriff  brings 
the  body  into  court,  the  court  will,  on  motion,  order  a  commitment 
But  this  is  not  the  point  we  are  called  upon  to  decide :  we  are  called 
upon  to  decide  that,  without  such  commitment,  it  would  be  false 
imprisonment  in  the  sheriff  to  resume  the  custody  of  the  defendant 
In  this  district,  I  think  there  has  been  positive  evidence  furnished  by 
the  defendant  himself  of  the  exercise  of  a  discretion  in  the  marshal, 
whether  to  bring  the  person  of  the  prisoner  into  court  or  not; 
and  therein  perhaps  to  consult  the  feelings  of  the  individual.  I 
allude  to  those  two  instances  in  which  the  return  was  "  cepi  and 
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♦5831  ^^^f®*^^^^'  ^^  j^'-"    We  may  imagine  some  possible  ground 
^  for  lessening  the  pressure  of  these  two  instances;  but  certainly 
the  case,  as  exhibited  to  us,  furnishes  no  such  ground. 
I  am  opposed  to  the  order  now  made. 

Mr.  Justice  M'Lean  dissented,  on  the  ground  that  where  a  de- 
fendant had  been  committed  by  the  marshal  on  a  capias  ad  satisfa- 
ciendum, before  the  return  day  of  the  writ,  it  is  not  the  practice 
either  in  this  district  or  in  the  state  of  Maryland,  as  he  understood  it, 
to  bring  up  the  defendant,  that  he  may  be  prayed  in  commitment : 
but  that  it  is  the  practice,  under  the  construction  of  the  Maryland 
law,  where  a  defendant  has  been  arrested  on  a  capias  ad  satisfacien- 
dum, and  permitted  to  go  at  large  until  the  return  day  of  the  writ, 
to  bring  his  body  into  court  on  such  day,  that  it  may  be  prayed  in 
commitment. 

On  consideration  of  the  petition  filed  in  this  case  in  behalf  of  the 
petitioner,  and  of  the  aiguments  of  counsel  as  well  for  the  United 
Slates  as  for  the  petitioner  thereupon  had,  it  is  the  opinion  of  this 
court  that  the  writ  of  habeas  corpus  ought  to  issue  as  prayed  for. 
Whereupon,  it  is  considered,  ordered,  and  adjudged  by  this  court,  that 
a  writ  of  habeas  corpus  be  forthwith  issued,  directed  to  the  marshal 
of  the  United  States  for  the  district  of  Columbia,  commanding  him 
to  have  the  body  of  the  said  Tobias,  with  the  day  and  cause  of  his 
caption  and  detention,  immediately  after  the  receipt  of  the  writ,  to 
do,  receive  and  submit  to  all  and  singular  those  things  which  the 
court  shall  consider  concerning  him  in  this  behalf,  and  to  have  then 
and  there  the  said  writ  with  his  doings  thereon. 

To  the  writ  of  habeas  corpus  the  marshal  of  the  district  of  Colum- 
bia made  the  following  return  : 

Henry  Ashton,  Esq.  marshal  of  the  United  States  for  the  district 
of  Columbia,  having  read  in  open  court  and  filed  the  following  writ, 
together  with  his  return  thereon,  viz. ;  ^'  United  States  of  America, 
ss.  The  president  of  the  United  States,  to  the  marshal  of  the  United 
States  for  the  district  of  Columbia,  greeting :  You  are  hereby  com- 
manded that  you  have  the  body  of  Tobias  Watkins,  detained  under 
*5Sil  y^^^  custody,  as  it  is  *said,  under  a  safe  and  secure  conduct, 
^  together  with  the  day  and  cause  of  his  caption  and  deten- 
tion, by  whatsoever  name  he  shall  be  called  in  the  same,  before  the 
supreme  court  of  the  United  States,  now  sitting  in  the  capitol  of  the 
United  States  in  the  city  of  Washington,  being  the  present  seat  of 
the  national  government,  immediately  after  the  receipt  of  this  writ, 
to  do,  receive,  and  submit  to  all  and  singular  those  things  which  the 
said  supreme  court  shall  then  and  there  consider  concerning  him  in 
this  behalf,  and  have  then  and  there  this  writ  with  your  doings 
thereon.     Witness,  &c." 

Return  of  the  marshal.  ^'  To  the  honourable  the  judges  of  the 
supreme  court  of  the  United  States.  The  marshal  of  the  district  of 
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Columbia,  in  obedience  to  ttie  writ  of  habeas  corpus  issued  by  the 
authority  of  your  honours,  now  produces  into  your  honourable  court 
the  body  of  Tobias  Watkins,  who  has  been  in  his  custody  ever  since 
he  came  into  oflSce,  delivered  over  to  him  by  his  predecessor,  Tench 
Ringgold,  in  jail;  he  stating  that  he  had  been  held  in  his  custody  by 
virtue  of  three  writs  of  capias  ad  satisfaciendum  at  the  suit  of  the 
United  States,  and  by  virtue  of  a  writ  of  capias  ad  respondendum,  at 
the  suit  of  one  William  Cox,  upon  which  said  last  mentioned  writ 
he,  the  said  Watkins,  had  been  prayed  into  commitment  by  the  said 
Cox,  and  had  been  ordered  into  commitment  by  the  honourable  judges 
of  the  circuit  court  of  the  United  States  for  the  district  of  Colum- 
bia, sitting  for  Washingtion  county,  by  whose  authority  all  the  said 
writs  had  been  issued.  That  being  satisfied  of  the  correctness  of  the 
representations  of  his  said  predecessor,  he  continued  to  detain  the  said 
Watkins  in  custody  without  any  complaint  or  allegation  of  any  ille- 
gality or  wrong  in  the  said  confinement  until  the  rule  was  moved  for 
in  your  honourable  court,  at  its  present  term,  at  the  instance  of  said 
Watkins,  for  cause  to  be  shown  by  the  attorney-general  of  the  United 
States  why  a  writ  of  habeas  corpus  should  not  be  granted  to  bring 
the  said  Watkins  before  your  honours,  together  with  the  cause  of  his 
detention.  He  further  shows  to  your  honours,  that  since  the  said 
rule  was  moved  for,  the  writ  of  Cox,  as  aforesaid,  has  been  dismissed ; 
and  from  that  time  to  the  time  of  his  receiving  the  said  writ  of  habeas 
corpus,  he  held  him  in  custody  by  virtue  only  of  the  three  writs  of 
capias  ad  satisfaciendum  at  the  suit  of  the  United  States,  considering 
it  improper  to  discharge  him  Spending  the  deliberations  of  ^#505 
your  honours  upon  the  legality  or  ille^ity  of  his  detention  '- 
under  and  by  virtue  of  thoee  writs  last  mentioned." 

On  consideration  whereof,  and  after  due  deliberation  thereupon 
had,  it  is  now  here  considered,  ordered,  and  adjudged  by  this  court, 
in  this  behalf,  that  the  said  prisoner,  Tobias  Watkins,  be,  and  he  is 
hereby  discharged  from  confinement  under  the  said  several  three  writs 
of  capias  ad  satisfaciendum  at  the  suit  of  the  United  States,  in  the 
said  return  of  the  marshal  mentioned. 

After  the  dischaiige  of  Mr.  Watkins,  by  this  order  of  the  court  on 
the  19th  day  of  February,  1833,  he  was,  on  the  same  day,  arrested 
and  confined  by  the  marshal  of  the  district  of  Columbia,  under  three 
several  writs  of  capias  ad  satisfaciendum  issued  on  the  same  judg- 
ments, under  which  he  had  been  previously  detained  in  prison. 
These  writs  were  dated  on  the  19th  of  February,  1833,  and  were 
issued  by  order  of  the  district  attorney  of  the  United  States  for  the 
district  of  Columbia ;  and  were  returnable  at  the  next  term  of  the 
circuit  court  of  the  district. 

A  petition  for  a  writ  of  habeas  corpus,  setting  forth  this  arrest  and 
his  imprisonment  under  it,  was  presented  by  Mr.  Watkins;  and  a 
rule  on  the  attorney-general  was,  on  motion,  granted,  to  show  cause 
why  the  same  should  not  issue. 
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After  aigament  of  this  rule,  by  Mr.  Coxe  and  Mr.  Brent,  for  the 
relator;  and  by  Mr.  Taney,  the  attorney-general  of  the  United 
States,  and  by  Mr.  Key,  the  attorney  of  the  United  States  for  the 
district  of  Columbia ;  the  rule  was  discharged :  ^^  the  court  being 
equally  divided  in  opinion  asto  the  question  whether  this  court  ought 
to  award  a  writ  of  habeas  corpus,  as  prayed  in  the  case  by  the  peti- 
tioner.*' (a). 

(a)  At  the  Maxch  term,  1833,  of  the  cizcnit  court  of  the  United  States  for  the 
connty  of  Washington  in  the  district  of  Columbia,  Mr.  Watkins  was  brought  up 
on  a  writ  of  habeas  coipus  awarded  by  that  court,  and  was  discharged. 
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•Joshua  Scrolefield  and  John  Taylor,  plaintiffs  in  error, 
V.  Jesse  Eichelberger,  surviving  partner  of  John  Clemm, 

DEFENDANT  IN  ERROR. 

Action  of  assumpsit  to  recoTer  the  balance  of  an  account  current  for  mercbandise 
purchased  in  Ensland  by  order  of  the  defendants.  The  defence  was,  that  the 
contract  was  macfo  during  the  war,  and  therefore  void.  By  the  court :  the  doc- 
trine is  not  to  be  questioned  at  this  day,  that  during  a  state  of  hostility,  the  citi- 
zens of  the  hostile  states  are  incapable  of  contracting  with  each  other. 

To  say  that  this  rule  is  without  exception,  would  be  assuming  too  great  latitude. 
The  question  has  neyer  yet  been  examined  whether  a  contract  for  necessaries, 
or  even  for  money  to  enable  the  individual  to  get  home,  could  not  be  enforced ; 
and  analogies  familiaT  to  the  law,  as  well  as  the  influence  of  the  general  rule,  in 
international  law,  that  the  severities  of  war  are  to  be  diminished  by  all  safe  and 
practical  means,  might  be  appealed  to  in  support  of  such  an  exception.  But  at 
present,  it  may  be  safely  alarmed  that  there  is  no  recog^nized  exception,  but 
permission  of  a  state  to  its  own  citizens  j  which  is  also  miplied  in  any  treaty 
stipulation  to  that  effect,  entered  ii^to  with  a  belligerenL 

There  is  no  doubt  that  the  liability  of  a  deceased  co-partner,  as  well  as  his  interest 
in  the  profits  of  a  concern,  may,  by  contract,  be  extended  beyond  his  death ;  but 
without  such  a  stipulation,  even  in  the  ease  of  a  co-partnership  for  a  term  of 
years,  it  is  clear  that  death  dissolves  the  concern. 

IN  error  to  the  circuit  court  of  the  United  Statesfor  the  district  of 
Merylaud* 

Iq  the  circuit  court,  an  action  of  assumpsit  was  brought  by  the 
plaintiffs  in  error  for  the  recoveiy  of  one  thousand  and  one  pounds 
four  shillings  and  eight  pence  sterling,  with  interest;  asserted  to  be 
due  to  them  by  the  defendants  in  error,  for  merchandise  sold  and 
delivered.    The  declaration  was  in  the  usual  form. 

On  the  trial  of  the  cause,  the  plaintiffi,  to  maintain  the  issue  on 
their  part,  offered  in  evidence  two  accounUi  headed  as  follows:  ^^  Dr. 
Messis.  Eichelbetger  and  Clerom  in  account  with  Scholefield,  Red- 
fern  and  Co.'' 

In  these  accounts,  the  fint  of  which  commences  on  the  20th  of 
July,  1813,  the  defendants  are  chaiged  on  that  day,  and  at  subse- 
quent dates,  with  sums  as  due  for  goods,  postages,  expenses  and  in- 
terest ;  and  are  credited  with  several  payments  *in  1814, 1815,  raecw 
1816  and  1817:  the  balance  stated  to  be  due  to  the  plaintiffs  I-  ^  ' 
on  this  account,  on  the  1st  of  Januaiy,  1818,  appeais  to  be  two 
thousand  five  hundred  and  seventy-nine  pounds,  sixteen  shillings. 
The  second  account  commences  January  1, 1818,  and  contains  a 
credit  of  eight  thousand  doUais  under  date  of  Februaiy  14, 1819; 
leaving  the  balance  of  one  thousand  and  one  pounds  four  shillings 
and  eight  pence  due  on  the  1st  day  of  July,  1819,  die  sum  for  which 
the  action  was  instituted. 

The  plaintiffs  proved  that  these  accounts  were  delivered  to  the  de* 
fendants  for  setdement  some  time  in  1819,  and  diat  no  objections 
were  made  to  them,  and  the  defendant  acknowledged  the  balance  of 
the  accounts  to  be  due,  and  promised  payment  of  die  same. 
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It  was  also  ia  evidence,  that  the  plaintiffs  were  British  subjects 
and  merchants,  and  had  been  such  since  the  year  1807,  and  had 
always  resided  in  England. 

The  defendant,  to  support  the  issue  on  his  part,  offered  in  evidence 
the  correspondence  of  the  late  firm  of  Eichelberger  and  Clemm,  and 
J.  and  W.  Eichelbeiger  with  the  plaintiffs,  commencing  on  'the  2d 
of  February,  1813,  and  terminating  on  the  20th  of  May,  1816.  The 
letter  of  2d  February,  1813,  from  the  defendants'  late  firm,  received 
by  the  plaintiffs  in  error  on  the  17th  June,  1813,  after  stating  to  the 
plaintiffs  that  every  thing  indicated  a  determination  on  the  part  of 
the  government  of  the  United  States  to  continue  the  war  then  exist- 
ing with  England,  proceeds  to  say : 

'^  As  such  a  conviction  may  reduce  the  prices  of  your  manufactures 
considerably,  we  have  prepared  an  order  (which  is  hereto  annexed) 
for  some  articles  which  are  only  to  be  purchased  in  the  event  of  such 
a  reduction.  You  will  perceive  that  the  investment  of  our  money 
in  this  way  is  an  uncertain  speculation,  whatever  may  be  the  reduc- 
tion of  prices,  for  we  can  form  no  opinion  as  to  the  time  when  they 
can  be  imported  into  this  country ;  and  you  will  therefore  insure  the 
goods,  when  bought,  against  fires.  So  soon  as  we  are  favoured  with 
the  invoice,  we  will  transmit  a  bill  of  exchange  for  the  amount. 
This  you  may  calculate  on  with  certainty." 

The  subsequent  letters  of  the  13ih  April,  1813,  and  of  the  18th 
^5881  ^^^^>  1814,  contain  further  orders  for  the  purchase  of  *goods ; 
J  and  by  that  of  the  18th  June  remittances  were  made,  and 
expectations  of  peace  are  expressed.  "  Should  this  desirable  event 
take  place,"  the  defendants  say, ''  we  shall  calculate  on  receiving  the 
goods  amongst  the  first  that  arrive,  under  full  insurance  against  sea 
risk." 

By  a  letter  of  the  22d  February,  1815,  the  firm  of  Eichelbeiger 
and  Clemm  communicated  the  ratification  of  the  treaty  of  peace,  ex- 
press their  expectations  of  uninterrupted  conespondence  with  the 
plaintiffs ;  and  they  also  say,  "  the  principal  object  of  this  letter  is, 
to  confirm  our  former  orders,  and  to  assure  you  that  immediate  ar- 
rangements will  be  made  to  remit  largely  on  account  of  them,  with 
a  full  reliance  that  they  have  been  executed  on  the  most  favourable 
terms,  and  with  the  laigest  discount." 

On  the  20th  of  May,  1816,  they  communicated  to  the  plaintiffs 
the  losses  which  they  have  sustained,  and  their  expectations  of 
greater  losses  by  the  goods  which  had  been  purchased  for  them 
during  the  war  not  having  been  sent  out  in  the  spring  of  1815,  and 
they  offer  to  return  to  the  agent  of  the  plaintiffs  the  packages  of  those 
goods  which  remain  unsold.  They  say,  in  that  letter,  "  We  are 
anxious  to  make  you  payment ;"  and  they  ask  that  the  plaintiffs 
may  be  satisfied  with  the  interest  on  the  balance  due  to  them,  as  the 
same  may  be  afterwards  remitted  on  more  advantageous  terms  than 
at  that  date,  in  consequence  of  the  high  rate  of  exchange. 

The  correspondence  of  the  plaintiffs  with  Eichelbeiiger  and  Clemm, 
from  the  9th  of  August,  1813,  to  the  13th  of  August,  1816,  was  also 
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^iven  in  evidence  to  show  the  periods  in  which  the  transactions  be- 
tween the  parties  were  carried  on. 

The  invoices  of  the  merchandises  shipped  by  the  plaintiffs  to  the 
defendants'  late  firm,  were  headed  in  tlie  following  terms : 

"  Birmingham^  August  20, 1814. 

^^  Invoice  of  sundry  merchandises  bought  of  Scholefield,  Redfern 
^-and  Co.  on  account  and  risk  of  Messrs.  Eichelbeiger  and  Ciemm,  of 
Baltimore,  marked  and  numbered  as  follows,  and  consigned  to  care 
of  Messrs.  Hughes  and  Duncan,  Liverpool." 

"  Birmingham^  March  10,  1816. 

^^  Invoice  of  sundry  merchandise  bought  by  Scholefield,  r#5og 
Redfern  and  Co.  on  account  and  risk  of  Messrs.  Eichelbeiger  ^ 
and  Clemm,  of  Baltimore,  citizens  of  the  United  States  of  America, 
marked  and  numbered  as  follows,  and  consigned  to  the  care  of  Messrs. 
Hughes  and  Duncan,  Liverpool." 

The  defendants  also  gave  in  evidence  the  deposition  of  William 
Eichelbeiger,  which  stated, ''  That  some  time  in  the  .spring  or  sum- 
mer of  the  year  1815,  the  exact  period  deponent  does  not  recollect, 
be,  this  deponent,  associated  in  the  hardware  business  with  his 
brother  Jesse  Eichelbeiger,  who  had  previously  conducted  the  same 
business  in  company  with  his  brother-in-law,  the  late  Mr.  John  Clemnr: 
That  some  time  in  the  autumn  of  the  said  year^  1815,  goods  and  mer- 
chandise arrived  in  the  port  of  Baltimore  from  England,  which 
goods. and  merchandise,  this  deponent  entered  at  the  custom-house 
for  Jesse  and  William  Eichelbeiger:  the  said  Jesse  at  the  time  of 
the  arrival  of  the  said  goods  being  absent  from  the  city  on  an  excur- 
sion to  the  country :  That  the  said  goods  and  merchandise  were  the 
first  that  had  been  received  since  the  death  of  Mr.  Clemm,  and  that 
the  said  goods  and  merchandise  were  entered  in  the  books  of  Jesse 
and  William  Eichelbeiger,  as  their  own  goods,  and  were  not  at  any 
time  afterwards  considered  or  disposed  of  as  the  goods  of  Eichelberger 
and  Clemm.  This  deponent  further  saiih,  that  all  the  goods  and 
merchandise  which  were  received  subsequently  to  the  death  of  Mr. 
Clemm,  were  disposed  of  as  if  all  the  orders  ia  relation  to  them  had 
been  given  by  Jesse  and  William  Eichelbeiger,  and  that  no  part  or 
portion  of  the  proceeds  of  said  goods  and  merchandise  ever  went  to 
the  credit  of  Eichelbeiger  and  Ciemm,  or  to  the  individual  estate  of 
Mr.  Clemm." 

The  plaintiffs  alsq  gave  ia  evidence,  by  John  S.  Skinner,  that 
packets  sailed,  as  cartels,  between  America  and  England  frequently 
during  the  war :  That  cartels  for  a  time  sailed  from  Annapolis  to 
Falmouth,  in  England — and  that  witness  was  appointed  by  the  pre- 
sident of  the  United  States  to  superintend  the  said  cartels,  and  did 
superintend  them  from  December,  1812,  until  they  ceased  to  run 
from  Annapolis,  which  happened  in  about  a  year  after  the  time 
above  mentioned. 

A  multitude  of  letters  on  commercial  subjects  were  sent  by  the  said 
cartels — that  ail  letters  sent  by  them  were  examined  *by  the  ruoQ 
witness ;  that  he  never  detained  any  letters  on  commercial  ^ 
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subjects  merely,  but  all  letten  of  that  description  were  suffered  to  go 
without  interruption — that  the  practice  of  witness,  as  above  stated 
was  known  to  the  secretary  of  state,  and  approved  by  him. 

Upon  which  evidence  the  defendant,  by  his  counsel,  prayed  the 
court  to  instruct  the  jury,  that  upon  the  whole  evidence,  the  contract 
upon  which  this  action  is  founded,  is  utterly  void  upon  principles  of 
public  policy,  and  that  the  plaintiffs  were  not  entitled  to  recover. 
Which  mstfuction  the  court  accordingly  gave. 

The  plaintiffs  excepted  to  the  chaige  of  the  court,  and  prosecuted 
this  writ  of  error. 

The  case  was  argued  by  Mr.  Donaldson  and  Mr.  Taney,  for  the 
plaintiffs  in  error;  for  the  defendant,  a  printed  argument  was  sub- 
mitted to  the  court  by  Mr.  R.  Johnson  and  Mr.  R.  B.  Magruder. 

For  the  plaintiffs  in  error  it  was  contended,  that  the  contract,  as 
set  forth  in  the  bill  of  exceptions,  was  a  valid  contract,  on  which  the 
plaintiffs  were  entitled  to  recover ;  and  that  the  court  below  erred  in 
instructing  the  jury  on  the  j^rayer  of  the  defendant,  that  said  contract 
was  utterly  void  upon  principles  of  public  policy. 

It  was  argued  that  the  facts  of  the  case  do  not  bring  the  oootiact 
within  the  principle  upon  which  the  court  charged  the  jury,  against 
the  plaintiffs;  and  which  is  insisted  upon  by  the  counsel  for  tM  de* 
fendants  in  error. 

2.  The  intercourse  between  the  parties  was  under  the  view  and 
permission  of  the  government  of  the  United  States,  was  not  contrary 
to  public  policy,  nor  was  it  sudi  as  was  inconsistent  with  the  aotaal 
hostilities  then  existing  between  the  two  nations. 

The  rule  that  there  shall  be  no  trading  with  the  enemy,  is  admit- 
ted ;  but  this  rule  is  applicable  only  to  contracts  made,  and  to  be 
executed  and  complete  during  a  war.  While  such  contracts  are 
acknowledged  to  be  forbidden  and  to  be  void,  a  contract  like  that 
upon  which  this  suit  was  founded  partakes  of  no  features  which  can 
*5911  ^™^  ^^  ^^^^  censure.  There  was  no  intention  to  bring  the 
^  goods  into  the  United  States  until  peace  shouM  be  xe-esta* 
blished :  the  goods  were  ordered  to  be  purchased  with  this  view  and 
with  no  other,  and  they  were  to  remain  in  England  waiting  that 
event.  The  expected  demand  for  the  goods  on  the  return  of  peace 
furnished  the  only  inducement  to  their  purchase. 

The  evidence  in  the  case  shows  that  the  fint  invoice,  comprehend* 
mg  a  part  of  the  goods  purchased,  was  paid  for.  The  second  invoice, 
dated  Maiich  10th,  1815,  was  after  the  war  was  ended,  and  was  legal. 

If  the  contract  in  the  fitst  invoice  was  illegal,  it  was  closed  and 
paid  for.  The  debt  due  upon  the  second  invoice  was  acknowledged 
after  the  war;  and  payment  of  it  was  promised. 

If  there  was  any  intention  to  trade  with  the  enemy,  it  was  not 
carried  into  effect ;  an  intention  to  trade  with  the  enemy,  and  at  the 
time  when  the  trading  is  actually  carried  on,  peace  exists,  no  offence 
is  committed.    The  Saunders,  2  Gallison,  210, 214.    The  principles 
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of  that  case  fully  apply  to  the  case  before  the  court  The  trading 
which  was  condemiiea  by  the  court  of  New  Yori^  in  the  case  of 
Griswold  v.  WaddiDgton,  16  Johns.  438,  was  a  trading  during  the 
war.  Intercourse  inconsistent  with  actual  hostility  is  the  offence 
against  which  the  operation  of  the  rule  is  directed,  8  Cianch,  163. 

The  evidence  in  this  case  shows  that  commercial  letters  were 
allowed  by  the  government  to  be  transmitled  to  England.  That 
commercial  letters  were  transmitted  under  the  inspecticm  of  the 

Sovemment  agent^  and  this  was  known  to,  and  approved  by  the  presi- 
ent  This  practice  waa  known  to  exist  by  the  secretary  of  state,  and 
was  appioved.  This  was  equivalent  to  a  license.  If  certain  acts  are 
permitted,  their  incidents  are  legalized.  8  East,  273,290 ;  6  Taunton, 
679 ;  Eng.  Com.  Law  Reports,  231.  A  ciUzen  at  the  United  States 
may  during  war  draw  bills  on  the  subjects  of  an  enemy.    1  Paine,  166. 

For  the  defendant  in  error  it  was  aigued,  that  the  judgment  of  the 
circuit  court  ahoiild  be  affirmed  on  the  following  grounds. 

1.  The  contract  upon  which  the  suit  is  brought,  having  been  made 
at  a  time  when  Great  Britain  and  the  United  States  of  America  were 
at  open  war  with  each  other,  and  the  plaintiffs  and  defendants  in  this 
cause  being  then  respectively  citizens  of  *the  two  belikerent  peoo 
nations,  is  utterly  void  on  principles  of  public  policy,  acknow-  L 
lodged  by  all  the  civilizea  communities  of  the  world.  It  would  be 
a  waste  of  time  to  multiply  authorities  for  so  clear  a  proposition. 
The  whole  subject  is  fully  discussed  in  the  case  oi  Griswold  v.  Wad- 
dington,  reported  in  16  Johns.  Rep.  438,  and  the  authorities  there 
cit«3  by  tb  chancellor;  who,  in  page  472,  reviews  the  American 
decisions. 

2.  If  the  orders  for  goods  given  by  Eichelbeiger  and  Gleroro,  during 
the  war,  never  afforded  a  ground  of  action  for  the  plaintiffs  against 
them,  then  it  is  conceived  that  the  present  suit  cannot  possibly  be 
sustained.  It  is,  in  form,  a  auit  asainst  Jesse  Eichdberger  as  surviv* 
ing  partner  of  John  Clemm ;  and  caimot  be  supported  by  any  evi- 
dence of  a  ntitteqtlent  reception  of  the  goods,  and  a  promise  to  pay 
by  Eichelberger  ttfier  the  oissolution  of  the  iMtftnership  by  the  death 
of  Mr.  Clemm.  The  goods  having  been  received  by  J.  and  W. 
Eichelberger,  and  a  promise  made  to  pay  for  them,  it  mw  possibly 
be  true  that  J.  and  W.  Eichelbeiger  were  responsible  for  them ;  but 
the  suit  diould  have  been  brought  against  them,  and  not  in  its  present 
form,  which  supposes  an  ultimate  liability  of  the  representatives  of 
Mr.  Clenun,  wno  wae  never  himself  liable,  and  whose  estate  never 
was  in  point  of  fact  benefited  by  the  goods  furnished  by  die  plaintiffs. 
The  attention  of  the  court  is  particulariy  called  to  the  form  of  the 
present  action ;  which  it  is  confidently  conceived  cannot  be  sustained, 
unless  the  contract,  in  its  inception,  was  valid  apd  obligatory  upon 
Eichelbeiger  and  Clemm.  There  can  be  no  relation  back,  from  the 
subsequent  reception  of  the  goods,  to  make  the  estate  of  Clemm  in 
any  event  liable.  Any  right  of  action,  if  existing  at  all,  could  only 
have  sprung  up  from  the  subsequent  receipt  and  appropriation  of  the 
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goods,  and  this  was  by  the  new  firm  of  J.  and  W.  Eichelbei^ger, 
and  long  after  tlie  dissolution  of  the  partnership  of  Eichelberjger 
and  Glemm. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

The  action  here  is  assumpsit  to  recover  the  balance  of  an  account 
current  against  Eichelbeiger,  survivor  of  Eichelberger  and  Clemm, 
the  latter  having  died  during  the  war.  The  defence  is,  that  the  con- 
tract was  made  during  war,  and  therefore  void. 
*5931  ^he  doctrine  is  not  at  this  day  to  be  questioned,  that  dur- 
-I  ing  a  state  of  hostility,  the  citizens  of  the  hostile  states  are 
incapable  of  contracting  with  each  other.  For  near  twenty  years 
this  nas  been  acknowledged  as  the  setded  doctrine  of  this  court,  and 
in  a  case  which  proves  it  to  be  a  rule  of  very  general  and  rigid 
application  (The  Rapid).  Even  the  exception  commonly  quoted 
of  ransom  bonds,  has  been  shown,  I  think,  in  the  case  of  Potts  v. 
Bell,  to  be  no  exception ;  since  it  grows  out  of  a  state  of  war ;  is, 
ex  vi  termini,  a  contract  between  belligerents ;  and  from  its  nature 
carries  with  it  the  evidence  of  the  fidelity  of  the  parties  to  their  re- 
spective governments.  To  say  that  the  rule  is  without  exception, 
would  be  assuming  too  great  a  latitude.  The  question  has  never  yet 
been  examined,  whether  a  contract  for  necessaries,  or  even  for  money 
to  enable  the  individual  to  get  home,  would  not  be  enforced ;  and 
analogies  familiar  to  the  law  as  well  as  the  influence  of  the  geneml 
rule  in  international  law,  that  the  severities  of  war  are  to  be  di- 
minished by  all  safe  and  practical  means,  might  be  appealed  to  in 
support  of  such  an  exception.  But  at  present,  it  may  be  safely  af- 
firmed that  there  is  no  recognized  exception  but  permission  of  a  state 
to  its  own  citizen,  which  is  also  implied  in  any  treaty  stipulation  to 
that  efi*ect,  entered  into  by  the  belligerents. 

Nor  do  the  learned  gentlemen  who  argued  this  cause  controvert 
the  general  rule;  they  only  attempt  to  except  this  case  from  its  ap- 
plication :  First,  by  an  imputed  permission  on  behalf  of  the  United 
States ;  second,  by  shifting  the  creation  of  the  contract  from  the  date, 
which  appears  on  its  face,  to  the  time  of  delivery  of  the  goods ; 
which,  in  point  of  time,  were  not  shipped  until  after  the  peace. 

On  the  first  of  these  grounds  of  exception  there  is  a  very  strong 
case  on  record,  to  show  that  such  a  relaxation  of  the  laws  of  war  is 
not  to  be  inferred  from  ordinary  circumstances,  if  indeed  it  may  be 
inferred  at  all ;  it  is  the  case  of  the  Count  de  Wohrenzoff,  decided 
by  the  lords  of  appeal,  in  the  year  1781.  It  was  the  case  of  an  im- 
portation of  French  wines  from  Bourdeaux  into  Ireland,  during  the 
war  of  our  revolution,  and  the  evidence  to  justify  it  was,  that  the 
trade  in  wines  between  Dublin  and  Bourdeaux  had  been  going  on 
from  the  commencement  of  the  war,  openly  and  without  interruption 
from  the  officers  of  the  customs ;  nay,  that  an  additional  duty  had 
*5941  ^^^^  imposed  *upon  their  importation  since  the  commence- 
-'  ment  of  the  war.  Yet  they  were  condemned,  and  their  con- 
demnation affirmed.  These  circumstances  are  infinitely  stronger 
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than  those  relied  on  in  this  case ;  since  the  permit  to  carry  on  com- 
mercial correspondence  during  the  war,  cannot  reasonably  imply 
more  than  to  sanction  an  innocent  correspondence ;  a  correspondence 
leading  only  to  legal  results,  not  having  for  its  objects  any  unper- 
mitted acts,  or  acts  inconsistent  with  the  relation  of  members  of  hos- 
tile states. 

It  will  be  perceived  here,  that  the  court  does  not  deny  the  power 
of  belligerent  states  so  to  modify  the  relations  of  a  state  of  war  as  to 
permit  commercial  intercourse,  or  other  intercourse  according  to  their 
will.  They  who  give  the  law  may  modify  it,  and  except  from  its 
operation  whatever  ground  they  choose  to  declare  neutral.  The  lan- 
guage of  jurists  is  uniform  on  this  subject,  and  reason,  policy,  and 
humanity,  sustain  the  exercise  of  such  a  power. 

The  second  ground  of  exception  relied  on  by  the  plaintiffs,  sug- 
gests several  considerations. 

It  is  insisted,  that  the  goods  having  been  shipped  subsequent  to  the 
war,  and  coming  to  possession  of  the  survivor  of  Eichelberger  and 
Clemm,  constituted  a  sufficient  ground  of  contract,  without  reference 
to  the  time  of  purchase,  the  delivery  raising  the  contract  for  payment, 
and  the  receipt  by  the  survivor  being  the  receipt  of  the  firm  to  which 
it  was  shipped. 

I.  Had  the  articles  of  copartnership,  or  the  terms  of  it,  if  entered 
into  without  written  articles,  appeared  upon  the  bill  of  exceptions, 
the  court  would  have  been  called  upon  to  consider  this  exception, 
with  reference  to  the  terms  of  those  articles.  There  is  no  doubt  that 
the  liability  of  a  deceased  copartner,  as  well  as  his  interest  in  the 
profit  of  a  concern,  may,  by  contract,  be  extended  beyond  his  death ; 
but  without  such  stipulation,  even  in  case  of  a  copartnership  for  a 
term  of  years,  3  Maud.  246 :  it  is  clear  that  death  dissolves  the  con- 
cern. In  the  absence  of  proof  to  the  contrary,  we  can  only  take  this 
as  the  case  of  a  general  association,  without  articles  extending  it  be- 
yond the  life  of  Clemm,  and  then  the  shipment  having  been  made 
aAer  his  death,  and  no  part  of  the  proceeds  having  ever  come  to  his 
use,  the  case  furnishes  no  ground  for  charging  his  estate. 

^]  But  this  is  not  the  true  ground  on  which  to  place  this  tmos 
question.  The  consideration  fatal  to  the  claim  of  the  plaintiffs,  ^ 
that  the  letter  on  which  these  advances  were  made,  was  in  itself  a 
nullity,  and  could  not  be  made  the  basis  of  a  contract,  on  which 
this  court  would  entertain  a  suit;  the  purchases  made  under  it 
could  add  nothing  to  its  validity,  nor  were  these  goods  ever  the  pro- 
perty of  these  plaintiffs,  for  they  were  purchased  for  these  defend- 
ants, and  finally  shipped  to  them  as  their  goods,  not  those  of  the 
plaintiffs.  The  plaintiffs  advanced  the  money ;  with  them  the  con- 
tract was  for  money  paid  and  expended,  but  in  the  purchase  and 
sale  of  the  goods  they  were  but  the  agents,  carrying  into  effect  a 
contract  between  the  seller  and  these  defendants.  Hence  the  in- 
surance against  fire.  No.  1,  for  the  loss  would  have  been  that  of  de- 
fendants, not  of  plaintiffs. 
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These  eondderations  leave  no  doubt  upon  the  mind  of  this  ooart, 
that  the  decision  of  the  court  below  was  correct 
The  judgment  is  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Mary- 
land,-  and  was  lugued  by  counsel :  on  consideration  whereof,  it  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby  affirmed, 
with  costs. 
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^RiCHARd  M.  Scott,  plaintiff  in  error,  t.  Ezra  Lunt's 

ADMINISTRATOR. 

Action^of  covenant  brought  by  the  plaintiff  in  error  to  recover  the  amount  of  cer- 
tain rents  alleged  to  have  been  due  and  in  arrear  from  the  defendant  since  the 
death  of  his  intestate  under  an  indenture,  by  which  a  certain  annual  rent  was 
reserved  out  of  the  property  conveyed  by  the  indenture,  and  which  the  grantee 
covenanted  to  pay ;  a  clause  of  re-entry  for  non-payment  of  the  rent  being  con- 
tained in  the  deed.  By  the  court :  it  is  firmly  established,  that  on  a  covenant  to 
pay  rent,  reserved  by  the  deed  granting  real  estate  subject  to  the  rent,  the  per- 
sonal representatives  of  the  covenantor  are  liable  for  the  non-payment  of  the 
rent,  after  an  assignment,  although  there  may  also  be  a  good  remedy  against 
the  assignee.  The  laws  of  Virginia  have  not,  in  this  respect,  narrowed  dovm 
the  responsibility  existing  by  the  common  law  in  England. 

The  assijznee  of  a  fee  &rm  rent,  being  an' estate  of  inheritance,  is,  upon  the  princi- 
ples or  the  common  law,  entitled  to  sue  therefor  in  his  own  name.  It  is  an  ex- 
ception from  the  general  rule,  that  choses  in  action  cannot  be  transferred,  and 
stands  npon  the  ground  of  being,  not  a  mere  personal  debt,  but  a  perdurable 
inheritance. 

The  common  law  of  England,  and  all  the  statutes  of  parliament  made  in  aid  of  the 
common  law,  prior  to  the  fourth  year  of  the  rei^n  of  king  James  the  first,  which 
are  of  a  general  nature,  and  not  local  to  the  kingdom,  were  expressly  adopted 
by  the  Virginia  statute  of  1776 ;  and  the  subsequent  revisions  of  its  code  have 
confirmed  the  general  doctrine  on  this  particulax  subject. 

The  instructions  given  to  the  jury,  not  conforming  to  the  isaite  made  up  by  the 
pleadings,  a  venire  de  novo  was  awarded. 

IN  error  to  the  circuit  court  of  the  (Joited  States  for  the  county  of 
Alexandria  in  the  distiict  of  Columbia. 

This  was  an  action  of  covenant  instituted  in  the  circuit  court  for 
the  county  of  Alexandria,  by  the  plaintiff  against  the  defendant,  to 
recover  sundiy  annual  rents  alleg^  to  be  due  from  the  defendant's 
testator  to  the  plaintiff,  under  a  deed  executed  by  Geoeral  Geoi^ 
Washington  and  wife  of  the  one  part,  and  the  defendant's  intestate 
on  the  other  part,  by  which  a  lot  of  ground  in  the  city  of  Alexandria 
was  conveyed  to  ^zra  Lunt,  his  heire  and  assigns,  subject  to  the 
payment  of  an  annual  rent  of  seventy-three  dollars,  payable  to 
General  Geoige  Washington,  his  heirs,  executore,  and  assigns,  on  the 
8th  day  *of  August  in  each  year.  The  deed  was  made  upon  r«sQ-r 
the  8th  day  of  August,  1799,  and  contained  the  following  i- 
covenants : 

^*  And  the  said  Ezra  Lunt,  his  heirs  and  assigns,  does  hereby  grant 
unto  General  George  Washington,  his  heirs  and  assigns,  the  said  an- 
nual rent  of  seventy-three  doUare,  issuing  out  of  the  said  hereby 
demised  premises ;  and  the  said  Ezra  Lunt,  his  heirs  and  assigns,  do 
hereby  covenant,  promise  and  grant,  to  and  with  the  said  General 
Geoige  Washington,  his  heire  and  assigns,  that  he,  the  said  Ezra 
Lunt,  his  heirs  and  assigns,  will  yearly,  and  every  year  for  ever,  well 
and  truly  pay  the  aforesaid  sum  of  seventy-three  dollara,  unto  the 
said  General  Geoige  Washington,  his  heirs  and  assigns,  on  the  day 
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and  at  the  time  appointed  for  payment,  as  aforesaid ;  and  also,  that 
it  shall  and  may  be  lawful  for  the  said  General  Geoige  Washington, 
his  heirs  and  assigns,  at  any  and  at  all  times  after  the  said  rent  shall 
become  due  (if  the  same  be  not  paid  when  demanded,)  to  enter  upon 
the  said  hereby  granted  piece  of  land,  and  distress  and  sale  make  of 
the  goods  and  chattels  which  may  be  thereupon  found,  to  pay  and 
satisfy  such  rent  or  rents,  or  part  of  a  rent,  as  may  remain  due  and 
in  arrear.  And  it  is  further  agreed,  covenanted,  conditioned,  and 
provided,  by  the  said  Ezra  Lunt,  his  heirs  and  assigns,  to  and  with 
the  said  General  Geoige  Washington,*  his  heirs  and  assigns,  that  if 
the  said  yearly  rent  of  seventy-three  dollars,  or  any  part  thereof,  be 
behind  or  unpaid  for  the  space  of  thirty  days  next  citer  the  same  be- 
came due  and  payable,  and  sufficient  goods  and  chattels  of  the  said 
Ezra  Lunt,  his  heire  and  assigns,  shall  not  be  found  upon  the  said 
hereby  granted  premises  to  pay  and  satisfy  the  same,  that  then  it 
shall  and  may  be  lawful  for  the  said  General  George  Washington, 
his  heirs  and  assigns,  in  and  upon  the  said  hereby  granted  piece  of 
land  and  premises  to  re-enter,  and  the  same  to  hold  again,  repossess 
and  enjoy,  as  if  this  present  indenture  had  never  been  made,  ^ny 
thing  herein  contained  to  the  contrary  thereof  in  any  wise  notwith- 
standing." 

The  deed  also  contains  a  covenant  of  general  warranty. 

On  the  28th  of  August,  1804,  the  executors  of  General  Wash- 
ington, by  a  deed  of  indenture  executed  on  that  day,  sold  and  con- 
veyed to  Henry  Smith  Turner,  his  executors,  administrators  and 
assigns,  the  annual  rent  of  seventy-three  dollars,  issuing  out  of,  and 
^5981  ^^^^^^  ^P^^  ^^^  P'®^^  ^^  ground  conveyed  *to  Ezra  Lunt, 
^  "  to  have  and  to  hold  the  said  annual  rent  of  seventy-three 
dollars,  unto  the  said  Henry  Smith  Turner,  his  heirs  and  assigns," 
&c.    This  deed  recited  the  conveyance  to  Ezra  Lunt  at  laige. 

On  the  25th  day  of  February,  1808,  Henry  Smith  Turner  sold 
and  conveyed  the  said  ground  rent  of  seventy-three  dollars,  to  the 
plaintiff  in  error.  The  conveyance,  after  reciting  the  deed  from 
General  Washington  to  Ezra  Lunt,  and  that  the  said  rent  and  ihe 
powers  of  distress  and  re-entry  contained  in  the  same,  were,  by  the 
executors  of  General  Washington,  transferred  to  him,  the  said  Henry 
Smith  Turner,  his  heirs  and  assigns,  by  the  deed  of  August  5tJi, 
1804,  proceeds  as  follows : 

"Now  this  indenture  witnesseth,  that  the  said  Henry  Smith 
Turner,  and  Catharine  his  wife,  for  and  in  consideration  of  six  hun- 
dred dollars,  to  him,  the  said  Henry  S.  Turner,  in  hand  paid  by  the 
said  Richard  Marshall  Scott,  at  or  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  he,  the  said  Henry  Smith  Turner, 
doth  hereby  acknowledge,  and  thereof  and  of  every  part  and  parcel 
thereof  doth  acquit,  release,  and  discharge  him,  the  said  Richard 
Marshall  Scott,  his  heirs,  executors  and  administrators,  by  these 
presents,  have  given,  granted,  bargained,  sold,  aliened,  assigned, 
transferred,  set  over,  and  confirmed,  and  by  these  presents  do  give, 
grant,  bargain,  sell,  alien,  assign,  transfer,  set  over,  and  confirm  unto 
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him,  the  said  Richard  Marehall  Scott,  his  heirs  and  assigns  for  ever, 
that  rent  of  seventy-three  dollars,  issuing  out  of  that  piece  of  ground 
Ijring  upon  the  north  side  of  Prince  street,  and  to  the  westward  of 
Pitt  street,  in  the  town  of  Alexandria,  granted  by  the  said  George 
Washington  to  the  said  Ezra  Lunt,  and  by  his  executors  conveyed 
and  transferred  unto  him^  the  said  Henry  Smith  Turner,  and  the 
powers  of  distress  and  re-entry,  and  all  deeds  and  instruments  of 
writing  which  relate  to  the  reservation  and  transfer  of  the  said  renr, 
and  every  covenant,  clause,  and  stipulation,  contained  in  them  or  any 
of  them.  To  have  and  to  hold  ell  and  singular  the  said  premises, 
with  their  appurtenances,  unto  him,  the  said  Richard  Marshall  Scott, 
his  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  him,  the 
said  Richard  Marshall  Scott,  his  heirs  and  assigns  for  ever." 

*To  the  declaration  filed  upon  the  covenant  contained  in  the  r#gQQ 
lease  for  the  payment  of  these  rates,  the  defendant  pleaded :    *- 

1st,  That  he. had  not  broken  the  covenants  in  the  declaration  men- 
tioned, and  put  himself  on  the  country,  and  the  said  plaintiff  likewise. 
The  defendant  afterwards  filed  a  general  demurrer  to  the  declaration, 
which  was  overruled  by  the  court,  and  the  defendant  then  filed  two 
additional  pleas,  viz : 

2d,  That  he  had  fully  administered,  Ac. 

3d,  That  before  the  days  in  the  declaration  mentioned  for  the  pay- 
ment of  said  rent,  that  is  to  say,  on  the day  of ,  in  the 

year the  said  plaintiff,  under  and  by  virtue  of  the  said  condition 

of  re-entry  in  the  said  deed  contained,  did  enter  on  the  said  premises, 
thereby  demised,  for  non-payment  of  certain  rent  then  in  arrear  and 
unpaid,  and  held  and  occupied  the  same  as  vested  in  him  by  the 
said  entry  as  his  absolute  estate,  &c. 

To  these  pleas  there  was  a  general  replication  and  issues. 

After  these  issues  were  joined,  the  plea  fully  administered  was 
withdrawn,  and  the  cause  went  before  the  jury  upon  the  fint  and 
second  pleas  as  above  stated. 

The  plaintiff  gave  in  evidence  the  deed  or  lease  from  General 
Washington  and  Martha  his  wife,  to  Ezra  Lunt,  and  the  convey- 
ances of  the  executors  of  General  Washington,  and  Henry  Smith 
Turner. 

The  defendant  then  gave  evidence  to  prove  that,  upon  the  settle- 
ment of  the  administration  account  by  the  defendant  upon  the  estate 
of  his  testator,  there  was  a  balance  in  the  hands  of  the  administrator 
of  one  hundred  and  forty-nine  dollars ;  which  he,  the  defendant, 
under  the  order  of  the  orphans'  court,  distributed  among  the  next  of 
kin  of  the  deceased,  in  the  year  1812;  no  demand  having  been 
made  upon  him  as  administrator  for  said  rent  previously  to  this 
suit. 

The  defendant  then  gave,  in  evidence  to  the  jury,  a  deed  from 
the  original  lessee,  Ezra  Lunt  and  his  wife,  to  James  Boyd,  and  a 
deed  from  James  Boyd  to  Jonathan  Schofield,  by  which  deeds  it  was 
admitted,  that  the  premises  upon  which  the  said  rent  was  charged 
had  been  duly  conveyed  to  him,  Jonathan  Schofield. 
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*6001  '^^  defendant  then  offered  Jonathan  Schofield  as  a  *wii* 
^  nees  in  the  said  cause,  to  prove  that  the  said  plaintiff  had 
made  a  re-entry  upon  the  premises  in  question. 

The  said  Schofield  proved,  that  he  had  held  the  premises  in  ques- 
tion, from  the  time  he  obtained  a  deed  for  them,  that  is  to  say,  from 
the  4th  of  November,  1817,  to  the  latter  end  of  the  year  1820 ;  diai 
towards  the  close  of  1820,  the  plaintiff  pressed  him  for  the  rents  then 
due  upon  the  premises,  and  threatened  to  re-enter  upon  them,  if  the 
rent  was  not  paid ;  that,  in  the  year  1819,  the  said  plaintiff  and  him- 
self had  a  conversation  in  relation  to  the  said  rent,  ia  which  the 
plaintiff  threatened  to  re-enter  upon  the  premises  for  the  non-pay- 
ment, and,  that  the  said  Schofield  had,  on  his  part,  in  the  said  con- 
versation, declared  his  total  inability  to  make  payment,  and  that,  ai 
the  jplaintiff^s  request,  he  agreed  that  the  plaintiff  should  take  pos- 
session of  the  premises,  and  do  what  he  pleased  in  consequence  of 
the  non-payment  of  the  said  rent ;  that,  in  the  end  of  the  year  1820, 
he  received  a  letter  from  the  plaintiff  on  the  same  subject,  and  that 
the  letter  now  produced  by  the  latter,  was  written  by  him  in  answer 
thereto ;  that  after  this  he  understood  that  the  said  plaintiff  had  re- 
entered on,  and  taken  upon  himself,  the  management  of  the  said 
premises,  and  he  supposed  that  he  meant  no  long»  to  look  to  him 
for  die  rents,  and,  in  fact,  that  he  had  re-entered  upon  the  premises ; 
that,  fix)m  the  year  1819,  to  the  present  time,  he  fans  had  nothing  to 
do  with  the  premises,  nor  has  any  claim  been  made  against  him  for 
the  rent  It  is  admitted  that,  during  all  this  time,  thai  is  to  say,  from 
January,  1821,  to  the  present  time,  the  said  Jonathan  Schofield  is 
wholly  insolvent 

The  defendant  then  examined  a  witness,  one  Barton  Lynch,  who 
gave  evidence  to  prove,  that  about  the  beginning  of  the  year  1821 , 
the  plaintiff  engaged  him  to  labour  for  him  at  seventy-three  dollara  a 
year,  and  the  plaintiff  informed  him  that  he  wasentiUed  to  a  ground 
rent  upon  the  premises  in  question,  of  seventy-three  dollars ;  that  if 
he  would  collect  this  rent,  he  might  do  so,  and  apply  it  to  his  (the 
plaintiff's)  credit,  on  account  of  bis  labour,  and  that  he  might,  so  far 
as  the  plaintiff  had  any  concern  in  the  premises,  do  whatever  he 

E leased  towards  renting  and  making  the  most  of  the  property ;  that 
e  did  not  mean  to  re-enter  upon  the  property ;  that  he  immediately 
*6011  ^^^^  ^^  attention  and  found  two  families  living  upon  *it ; 
^  that,  under  an  authority  from  the  plaintiff,  he  entered  on  and 
repaired  the  premises  to  a  pretty  considerable  extent,  and  rented  the 
property  out,  from  time  to  time,  for  nearly  three  years,  and  received 
for  the  rents  about  one  hundred  and  forty  dollars,  which  was  paid 
over  to  the  plaintiff,  or  rather  accounted  for  by  him  to  the  jriaintiff, 
in  the  settlement  of  his  account  for  his  labour  done  for  the  plaintiff. 
This  evidence  being  given  to  the  jury,  with  a  view  of  showing 
that  a  re-entry  had  been  made  by  the  plaintiff  upon  the  premises  in 
question,  the  counsel  for  the  plaintiff  prayed  the  court  to  instruct  the 
jury,  that  the  said  evidence  was  not  competent  to  prove  that  the  said 
plaintiff  had  re-entered  upon  the  said  premises,  so  as  to  vest  in  him 
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a  title  to  tbe  said  premisefl,  and  to  bar  him  from  the  claim  which  he 
has  here  made ;  and  that  it  was  not  even  competent  for  the  jury  to 
infer  from  the  said  evidence,  that  such  re-entry  had  been  made: 
which  instruction  the  court  refused  to  give,  being  of  opinion  that  the 
said  evidence  was  competent  to  be  left  to  the  juiy  for  their  considera- 
tion, upon  the  question  whether  a  re-entry  had  been  made  by  the 
plaintiff  according  to  the  terms  of  the  clause  in  the  aforesaid  original 
deed,  from  General  Washington's  executors  to  the  said  Ezra  Lunt 

The  court  having  refused  to  instruct  the  jury  as  aforesaid,  the 
counsel  for  the  plaintiff  prayed  the  court  to  instruct  the  jury,  that  the 
time  at  which  the  re-entry  ought  to  be  made,  depended  upon  the 
lease  given  in  evidence  by  the  plaintiff  as  aforesaid,  and  could  not  be 
varied  by  the  evidence  given,  as  aforesaid,  by  the  defendant;  and  . 
that  if  they  found  that  a  re-entry  had  been  made,  that  it  ought  to  be 
such  as  would  conform  to  the  deed ;  and  that  a  mere  occupation  of 
the  premises,  by  a  landlord  or  his  agent,  or  the  receipt  of  rents  of  the 
premises  did  not,  in  themselves,  amount  to  a  re-entry;  which  in- 
struction  the  court  refused  to  give,  being  of  opinion  that  it  was  for 
the  «aid  Schofield  to  waive  any  of  the  formalities  required  by  law  for 
his  benefit. 

The  defendant  then  prayed  the  court  to  instruct  the  jury,  that  if 
the  jury  sbonld  be  satisfied  by  the  said  evidence,  that  the  said  Richard 
M.  Scott  did  enter  and  take  poesesrion  of  the  premises,  under  and  by 
virtue  of  the  clause  of  re-entry  in  the  deed  from  General  Washing- 
ton's executoiB  to  tbe  testator  of  ^e  defendant,  it  is  competent  r#gQ2 
for  the  jury  to  infer  from  the  evidence  aforesaid,  that  the  said  ^ 
Jonathan  Schofield  assented  to  the  said  re-entry;  and  that  if  they 
believe  that  he  did  so  assent,  and  he  yet  continues  to  assent  to  the 
'  said  reentry,  and  that  the  plaintiff  has  never  since  offered  to  rein- 

'  state  the  said  Schofield  in  me  poBsession  of  the  said  premises,  that 

'  the  said  plaintiff  is  bound  by  the  said  entry,  and  cannot  recover 

I  against  the  same,  the  rent  which  became  due  subsequently  thereto ; 

I  which  instruction  the  court  gave  as  prayed. 

t  The  counsel  for  the  plaintiff  excepted  to  the  refusal  of  the  court 

I  to  give  the  instruction  prayed  by  the  plaintiff,  and  to  the  instruction 

given  by  the  court  on  the  prayer  of  the  defendant.    Judgment  having 
I  been  rendered  by  the  court,  in  favour  of  the  defendant,  this  writ  of 

>  error  was  prosecuted. 


I  The  case  was  arrued  by  Mr.  Swann,  for  the  plaintiff  in  error ;  and 

t  by  Mr.  Jones,  for  the  defendant 

I 

1  Mr.  Justice  Stort  delivered  the  opinion  of  the  court 

I  This  cause  comes  before  us  upon  a  !writ  of  error  to  the  circuit 

I  court  for  the  district  of  Columbia,  sitting  in  Alexandria. 

I  The  original  suit  is  an  action  of  covenant  brought  by  Scott,  as 

I  assignee,  to  recover  the  amount  of  certain  rents  aUeged  to  be  due 

I  and  in  arrear  from  the  defendant,  since  the  death  of  his  intestate, 

I  under  an  indenture  stated  in  the  pleadings.    The  defendant  pleaded 
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in  the  first  place,  that  he  had  not  broken  the  covenants  in  the  deed ; 
upon  which  plea  issue  was  joined.  Afterwards,  a  general  demurrer 
was  put  in  to  the  declaration ;  which  being  joined  by  the  plaintiff, 
was,  upon  the  hearing,  overruled  by  the  court  Afterwards  the  plea 
of  plene  administravit  was  put  in,  which  was  withdrawn ;  and  the 
cause  was  finally  tried  upon  another  plea,  which,  afler  oyer  of  the 
indenture,  stated,  that  <' before  the  days  in  the  declaration  specified 
for  the  payment  of  the  rent  to  the  plaintifi*  under  the  said  deed,  that 
is  to  say,  on,  &c.  the  plaintiff,  under  and  by  virtue  of  the  condition 
of  re-entry  in  the  deed  contained,  did  enter  into  the  premises  thereby 
demised,  for  non  payment  of  certain  rent  then  in  arrear  and  unpaid, 
and  held  and  occupied  the  same  as  vested  in  him  by  the  said  entry 
as  his  cAsolute  estate  ;"  upon  which  plea  issue  being  joined,  the  jury 
^6031  ^^^^^  ^  verdict  for  the  defendant.  *A  bill  of  exceptions  was 
-I  taken  at  the  trial,  which  will  presently  come  under  considera- 
tion, as  matter  assigned  for  error. 

The  indenture  referred  to  was  made  on  the  8th  of.  August,  1799, 
between  General  George  Washington  and  Martha  his  wife,  of  the 
one  part,  and  Ezra  Lunt,  the  defendant's  intestate,  of  the  other  part. 
It  purports,  on  the  part  of  General  Washington,  to  grant  to  Lunt,  bis 
heirs  and  assigns  for  ever,  a  parcel  of  land  in  Alexandria;  be,  Lunt, 
his  heirs  and  assigns  yielding  and  paying  for  the  same,  on  the  8ch 
day  of  August  yearly,  unto  General  Washington,  his  heirs  and  as- 
signs, the  sum  of  seventy-three  dollars.  And  Lunt,  and  his  heirs 
and  assigns,  covenant  with  General  Washington,  his  heirs  and  as- 
signs, that  he,  his  heirs  and  assigns  will  yearly,  and  every  year  for 
ever,  well  and  truly  pay  the  aforesaid  sum  of  seventy-three  dollars  to 
General  Washington,  his  heirs  and  assigns  on  the  day,  and  at  the 
time  appointed  for  payment ;  and  that  it  shall  be  lawful  for  General 
Washington,  his  heirs  and  assigns,  at  all  times  after  the  rent  shall 
become  due,  to  enter  upon  the  premises,  and  distress  and  sale  make 
of  the  goods  and  chattels  found  thereon,  to  satisfy  the  rent  in  arrear. 
And  Lunt,  his  heirs  and  assigns,  further  covenant  with  General 
Washington,  his  heirs  and  assigns,  that  if  the  yearly  rent  or  any  part 
thereof,  be  behind  or  unpaid  for  the  space  of  thirty  days  after  the 
same  becomes  due  and  payable,  and  sufficient  goods  and  chattels  of 
Lunt,  his  heirs  and  assigns,  shall  not  be  found  upon  the  premises  to 
pay  and  satisfy  the  same,  it  shall  be  lawful  for  General  Washington, 
his  heirs  and  assigns,  to  re-enter  and  hold  the  same  again,  as  if  the 
indenture  had  never  been  made.  And  then  follows  a  covenant  of 
general  warranty  on  the  part  of  General  Washington,  his  heirs  and 
assigns. 

The  executors  of  General  Washington,  by  virtue  of  powers  given 
by  his  will,  on  the  25th  day  of  August,  1804,  by  indenture,  aftef 
reciting  the  substance  of  the  indenture,  assigned  and  granted  unto 
Henry  S.  Turner,  his  heirs  and  assigns,  the  said  rent  by  the  follow- 
ing descriptive  terms :  '^  the  aforesaid  annual  rent  of  seventy-three 
dollars  issuing  out  of,  and  charged  on  the  aforesaid  piece  or  parcel 
of  ground,  herein  before  described-."  There  are  no  words  in  this 
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indeDtore  assigiiing  over  the  rights,  powera,  and  remedies,  given  by 
the  fonner  Indenture,  by  distress  and  re-entry,  or  the  residuary  interest 
in  the  ^premises  resulting  from  such  re-entry.  Turner,  by  rmoQA 
another  indenture,  on  the  25th  of  February,  1808,  assigned  ^ 
and  granted  the  same  rent  unto  the  plaintiff  (Scott,)  his  heirs  and 
assigns,  with  the  powers  of  distress  and  re-entry,  and  all  the  cove- 
nants and  stipulations  in  the  original  indenture.  But  it  is  manifest, 
that  he  could  not  convey  them,  unless  he  had  already  taken  them 
under  the  assignment  made  to  him  by  the  executors.  The  declara- 
tion too  is  founded  solely  upon  the  assignment  and  transfer  of  the 
rent,  and  contains  no  allegation  of  any  assignment  of  the  collateral 
rights  and  remedies  and  interests  in  the  estate. 

Under  these  circumstances,  it  is  contended,  that  whatever  mi^ht 
be  the  fate  of  the  bill  of  exceptions,  if  the  action  were  otherwise 
unobjectionable,  the  plaintiff,  upon  his  own  showing^  has  no  title  to 
recover :  first,  because  the  rent  is  a  mere  chose  in  action,  which  can- 
not be  transferred  by  itself  to  the  assignee,  so  as  to  entitle  him  to  sue 
therefor  in  his  own  name :  and  secondly,  because  no  suit  is  main- 
tainable against  the  defendant,  as  administrator,  for  the  rent  ui  arrear 
since  Lunt's  decease,  as  there  is  neither  privity  of  estate,  nor  of  con- 
tract, between  him  and  the  plaintiff.  It  is  added,  that  Lunt,  in  ftct, 
in  hk  lifetime,  assigned  over  his  estate  in  the  premises,  and  that  his 
administrator  is  not  responsible  for  any  rent  subsequently  accruing 
and  in  arrear.  But  this  fact  nowhere  appears  upon  the  pleadings : 
and  if  it  did,  it  would  not  help  the  defendant :  for  it  is  nrmly  esta- 
blished,  that  upon  a  covenant  of  this  sort,  the  personal  representa- 
tives of  the  covenantor  are  liable  for  the  non-payment  of  the  rent 
after  assignment,  although  there  may  also  be  a  good  remedy  against 
the  assignee  (a).  The  laws  of  Virginia  have  not,  in  this  respect, 
narrowMl  down  the  responsibility  existing  by  the  common  law  in 
England,  at  the  emigration  of  our  ancestors. 

Whether  the  phiintiff  as  assignee  of  the  rent,  not  being  assignee 
also  of  the  estate,  in  the  premises,  or  of  the  right  of  re-entry,  can 
maintain  the  present  suit,  is  quite  a  different  question.  If  he  had 
been  the  assignee  of  the  estate,  or  of  the  right  ^of  re-entry,  r#gAe 
as  well  as  of  die  rent,  he  would  clearly  be  entided  to  maintain  ^ 
it;  for  the  laws  of  Yiiginia  are  in  this  respect  co-extensive  with  those 
of  England.  The  common  law  of  England,  and  all  the  statutes  of 
parliament,  made  in  aid  of  the  common  law,  prior  to  the  fourth  year 
of  the  reign  of  king  James  the  first,  which  are  of  a  general  nature 
and  not  local  to  the  kingdom,  were  expressly  adopted  by  the  Virginia 
statute  of  1776  (b) ;  and  the  subsequent  revisions  of  its  code  have 
confirmed  the  general  doctrine  on  this  particular  subject.  The  very 
point  was  decided  in  Havergill  v.  Hare,  -Cro.  Jac.  610.  There  A. 
being  seised  of  an  estate,  in  fee,  by  indenture  granted  to  B.  liis  heirs 


(a)  See  Comjn's  Dig.  Covenant.  C.  1.   Boeon.  Abrids.  CoTonant,  E.  1, 4. 
nard ▼.  Godscall,  Cro.  Jao.  309.    OrgiU  ▼.  Kenunead,  4Taunt.  Rep.  642. 
(6)  See  1  Virginia  Revised  Code,  ch.  38,  p.  135,  edition  of  1819. 
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and  assigns,  a  fee  farm  rent  with  a  clause  of  distress,  and  covenanted 
to  levy  a  fine  to  uses,  for  securing  the  payment  of  the  rent,  so  that, 
if  the  rent  should  be  in  arrear,  B.  his  heirs  and  assigns  might  enter 
into  the  land,  and  enjoy  the  rents  thereof,  until  the  rent  in  arrear 
should  be  paid  to  them  ;  and  B.  assigned,  by  a  bargain  and  sale  to 
C.  the  rent,  ^^  with  all  the  penalties,  forfeitures,  profits,  and  advan- 
tages, comprised  in  the  indeqture."  The  fine  was  levied,  the  rent 
was  in  arrear,  and  C.  entered,  and  brought  ejectione  firms;  and  a 
special  verdict  having  been  found,  stating  the  above  facts,  one  ques- 
tion was,  whether  this  contingent  and  future  use  to  arise  upon  non- 
payment of  the  rent,  was  transferable  over  to  C,  by  the  bargain  and 
sale.  It  was  strongly  uiged  by  the  defendant's  counsel,  that  it  is  a 
matter  in  privity  and  possibility  only,  which  is  not  transferable  before 
it  falls  in  esse.  But  all  the  justices  resolved,  that  it  being  a  matter 
of  inheritance,  and  being  for  the  security  for  the  payment  of  the 
rent,  and  waiting  upon  the  rents,  mie^ht  well  be  transferred  with  the 
rent ;  and  by  the  grant  of  the  rent  the  penalty  and  advantage  well 
passed.  But  if  it  had  been  a  mere  possibility,  not  coupled  with  any 
other  estate,  then  it  had  not  passed.  This  case  is  full  to  the  purpose, 
that  such  a  right  or  security  is  capable  of  being  transferred,  with  the 
rent,  by  apt  words ;  and  when  so  transferred,  gives  the  assignee  a 
legal  title  both  to  the  rent  and  the  attendant  remedies.  It  leaves, 
however,  the  point  untouched,  whether  the  mere  transfer  of  the  rent, 
without  any  transfer  of  the  right  of  entry  (as  in  the  present  case), 
*6061  ^^^'^  S»^^®  ^^  ^assignee  a  right  to  maintain  an  action  for  the 
->  rent,  seeing  it  is  not  knit  by  any  privity  of  right  or  estate  to 
the  premises.  ^  Upon  full  consideration,  however,  we  are  of  opinion, 
that  the  assignee  of  a  fee  farm  regt,  being  an  estate  of  inheritance, 
is  upon  the  principles  of  the  common  law  entitled  to  sue  therefor  in 
I  his  own  name.  It  is  an  exception  from  the  general  rule,  that  choses 
',  in  action  cannot  be  transferred ;  and  stands  upon  the  ground  of  being, 
^not  a  mere  personal  debt,  but  a  perdurable  inheritance.  Thus,  if  an 
i  annuity  is  granted  to  one  in  fee,  although  it  be  a  mere  personal 
I  charge,  yet  a  writ  of  annuity  lies  therefor  by  the  common  law,  not 
\  only  in  favour  of  the  party  and  his  heirs,  but  of  their  grantee.  So 
the  doctrine  is  expressly  laid  down  by  Lord  Coke,  Co.  Litt.  144,  b., 
and  he  is  fully  borne  out  by  authority  (a).  And  in  like  manner  for  a 
rent  granted  in  fee  and  charged  on  land,  a  writ  of  annuity  also  lies 
in  favour  of  the  assignee,  at  his  election,  (b) 
.  ,      And  since  the  statute  of  32  Henry  8,  ch.  34,  covenants  of  this 

i  :^\.  ItcriU  ]  Bort^running  with  the  estate  or  inheritance,  are  transferable  to  the  as- 
^  <  signee,  with  a  full  right  to  the  benefit  thereof.     So  that  there  is  no 

difllculty  upon  principles  of  the  common  law  in  giving  effect  to  the 
present  action.  Whether  the  present  plaintiff  has  any  right  to  re-entry 
is  a  very  different  question,  upon  which,  in  the'  present  posture  of 

(a)  See  Co.  Litt.  144,  b.,  Hargrave's  note,  1  j  Genard  v.  Boden,  Hetley,  SO ; 
Mound's  cafle,  7  Co.  Rep.  28,  b. ;  1  Thomas'  Co.  Litt.  448,  note  F.  and  449,  note 
(9) ;  Bac.  Abridg.  Annuity,  C.  Com.  Dig.  Annuity,  £. 

(b)  Co.  Litt.  144,  b. 
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this  case,  it  is  unoecessary  to  give  any  opinion.  It  is  clear,  by  the 
common  law,  that  a  right  of  re-entry  always  supposes  an  estate  in 
the  party,  and  cannot  be  reserved  to  a  mere  stranger.  So  the  law 
was  laid  down  by  the  twelve  judges,  in  Smith  v.  Packard,  3  Atk. 
135,  140 ;  and  Lord  Chief  Justice  Willes,  on  that  occasion,  in  de- 
livering their  opinion,  said;  ^^ Therefore  I  have  always  thought,  that 
if  an  estate  is  granted  to  a  man  reserving  rent,  and  in  default  of  pay- 
ment, a  right  of  entry  was  granted  to  a  stranger,  it  was  void."  What 
effect  the  statute  of  32  Henry  8,  ch.  34,  or  the  provisions  of  the  re- 
vised code  of  Virginia,  may  have  upon  this  point  is  a  question  not 
now  before  us. 

We  proceed,  then,  to  the  consideration  of  the  bill  of  ^excep-  r#gQ<y 
tions.  Two  instructions  were  prayed  by  the  plaintiff,  and  one  ^ 
by  the  defendant  The  latter  was  given  by  the  court,  and  with  re- 
ference to  the  state  of  the  pleadings,  we  see  no  objections  thereto. 
The  difficulty  is  in  the  refusal  of  the  second  instruction  prayed  by  the 
plaintiff.  It  is  as  follows : ''  The  plaintiff  prayed  the  court  to  instruct 
the  jury,  that  the  time  at  which  the  re-entry  ought  to  be  made,  de- 
pended upon  the  lease  given  in  evidence  by  the  plaintiff  as  aforesaid, 
and  could  not  be  varied  by  the  evidence  given  as  aforesaid  by  the 
defendant;  and  that  if  they  found  that  a  re-entry  had  been  made, 
that  it  ought  to  be  such  as  would  conform  to  the  deed ;  and  that  a 
mere  occupation  of  the  premises  by  a  landlord  or  his  agent,  or  the 
receipt  of  rents  of  the  premises,  did  not  of  themselves  amount  to  a 
re-entiy."  The  court  refused  to  give  the  instruction,  bein?  of  opinion, 
that  it  was  competent  for  the  said  Schofield,  the  actual  tenant,  to 
waive  any  of  the  formalities  required  by  law  for  his  benefit. 

Now,  however  correct  may  be  the  opinion  of  the  court  of  this  right 
of  waiver  upon  general  principles,  still  the  question  is,  whether  with 
reference  to  the  actual  terms  of  the  pleadings  and  issue  before  the 
jury,  the  instruction  prayed  for  was  not  such  as  ought,  upon  prin- 
ciples of  law,  to  have  been  given.  It  is  wholly  immaterial,  whether 
the  pleadings  might  not  have  been  so  framed  upon  the  fact8,a8  to 
have  presented  a  complete  defence  to  the  action.  The  instruction 
prayed  has  reference  to  the  pleadings  in  the  case.  The  averment 
there  is,  that  the  plaintiff  entered  on  the  premises  under  and  by  virtue 
of  the  condition  of  re-entry  in  the  original  deed  mentioned,  for  non- 
payment of  the  rent;  and  upon  the  issue  joined,  this  was  the  material 
inquiry.  It  is  clear,  that,  upon  such  an  issue,  no  entry  not  conform- 
ing to  that  deed,  and  no  evidence  of  an  entry  varying  from  it,  would 
be  admissible  to  support  it.  The  sufficiency  of  the  evidence  before 
the  jury  to  support  the  issue  was  properly  left  for  their  consideration. 
But  the  defendant  had  a  right  to  the  instruction,  that  the  proof  must 
conform  to  the  allegations  in  the  pleadings.  For  these  reasons  we 
are  of  opinion^that  the  circuit  court  erred  in  refusing  the  above  in- 
struction ;  and  the  judgment  must  on  this  account  be  reversed  and  a 
venire  facias  de  novo  be  awarded. 
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♦Walter  Brashear,  appellant,  v.  Francis  West,  Thomas 
M.  Willing,  and  Henrt  Nixon,  executors  of  John  Nixon 

DECEASED,  AND   HeNRY   NlXON,   SaMUEL  MiFFLIN,  AND  JoHN 

Lapseley,  assignees  of  Francis  West,  appellees. 

Francis  West,  Henry  Nixon,  surviving  executor  of  John 
Nixon  deceased,  and  Henry  Nixon,  Samuel  Mifflin,  and 
John  Lapseley,  assignees  of  Francis  West,  appellants, 
V.  Walter  Brashear,  appellee. 

It  is  not  necessary  to  the  validity  of  a  deed  of  assignment  for  the  benefit  of  credi- 
tors;  that  creditors  should  be  consulted ;  though  the  propriety  of  pursuing  such 
a  course  will  generally  suggest  it,  when  they  can  be  conveniently  assembled. 
But  be  this  as  it  may,  it  cannot  be  necessary  that  the  fact  should  appear  on 
the  face  of  the  deed. 

That  a  general  assignment  of  all  a  man's  property  is  ^  ae  fraudulent,  has  never 
been  alleged  in  this  country.  The  right  to  make  it  results  from  the  absolute 
ownership  which  every  man  claims  over  that  which  is  his  own. 

An  assignment  was  made  by  Francis  West,  to  certain  trustees  of  all  his  property, 
siving  a  preference  to  particular  creditors ;  who  were  to  be  paid  their  claims  in 
mil,  before  any  portion  of  the  property  assigned  was  to  be  divided  among  his 
other  creditors.  By  the  court :  the  preference  given  in  this  deed  to  favoured 
creditors,  though  liable  to  abuse,  and  perhaps  to  serious  objections,  is  the  exer- 
cise of  a  power  resulting  i^om  the  ownership  of  property  which  the  law  has  not 
yet  restrained.    It  cannot  be  treated  as  a  firaud. 

The  assignment  excluded  from  the  benefit  of  its  provisions,  all  creditors  who 
should  not  within  ninety  days,  execute  a  release  of  all  claims  and  demands  on 
the  assignor  of  any  nature  or  kind  whatsoever.  By  the  court :  This  stipulation 
cannot  opemte  to  the  exemption  of  any  portion  of  a  debtor's  property,  from  the 
payment  of  his  debts.  If  a  surplus  should  remain  afVer  their  extinguishmenu 
that  would  be  rightfully  his.  Should  the  fund  not  be  adequate,  no  part  of  it  is 
relinquished.  The  creditor  releases  his  claim  only  to  the  future  labours  of  his 
debtor.  If  this  release  were  voluntary,  it  would  be  unexceptionable.  But  it  is 
induced  by  the  necessity  arising  from  the  certainty  of  being  postponed  to  all 
those  creditors  who  shall  accept  the  terms,  by  giving  the  release.  It  is  not  there- 
fore voluntary.  Humanity  and  policy  both  plead  so  strongly  in  favour  of  leaving 
the  product  of  his  future  labours  to  the  debtor,  who  has  surrendered  all  his  pro- 
perty, that  in  every  commercial  country  known  to  the  court,  except  oar  own, 
the  principle  is  established  by  law.  This  certainly  furnishes  a  very  imposing 
argument  against  its  being  denied.  The  objection  is  certainly  powerful,  that  it 
tends  to  delay  creditors.  If  there  be  a  surplus,  the  surplus  is  placed  in  some  de- 
«60g1  ^^^  ^^^  ^^  ^^^  reach  of  those  who  do  *not  sign  the  release,  and  thereby 
•I  entitle  themselves  under  the  deed.  But  the  property  is  not  entirely  locked 
up.  A  court  of  equity,  exercising  chancery  jurisdiction,  will  compel  the  execu- 
tion of  the  trust,  and  decree  what  may  remain  to  those  creditors  who  have  not 
acceded  to  the  deed.  Yet  the  court  are  fax  from  being  satisfied,  that  upon  general 
principle,  such  a  deed  ought  to  be  sustained. 

Whatever  may  be  the  intrinsic  weight  of  objections  to  such  assignments,  they  seem 
not  to  have  prevailed  in  Pennsylvania.  The  construction  which  the  courts  of 
that  state  have  put  on  the  Pennsylvania  statute  of  frauds,  must  be  received  in 
the  courts  of  the  United  States. 

The  assignment  transferred  to  the  assignees  a  debt  due  to  the  assignor  by  the  com- 
plainant. The  complainant  filed  a  bill  against  the  assignees,  claiming  to  set  off 
against  the  debt  assigned  to  them,  the  amount  of  a  judgment  obtained  by  him 
against  the  assignor,  after  the  assignment.  By  the  court :  if  subsequent  to  the 
assignment  being  made,  and  before  notice  of  it,  any  counter  claims  be  acquired 
by  a  debtor  to  the  assignor,  these  claims  may,  unquestionably,  be  sustained. 
Bfnt  if  they  be  acquired  after  notice,  equity  will  not  sustain  them.    If  it  were 
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even  trae  that  they  might  have  been  offered  in  evidence  in  a  suit  at  law  brought 
in  the  name  of  the  assignor,  he  who  neglected  to  avail  himself  of  that  advantage, 
cannot,  afler  judgment,  avail  himself  of  such  discount  as  plaintiff  in  equity. 

To  deprive  a  party  of  the  fruits  of  a  judgment  at  law,  it  must  be  against  conscience 
that  he  should  enjoy  them.  The  party  complaining,  must  mow  that  he  has 
more  equity  than  the  party  in  whose  favour  the  law  has  decided. 

Construction  of  the  laws  of  Pennsylvania  relative  to  foreign  attachments. 

APPEALS  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky. 

These  cases  were  ai^gued  by  Mr.  Bibb  for  the  appellant,  Walter 
Brasbear ;  and  by  Mr.  Sergeant  and  Mr.  Peters,  for  the  appellees. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court. 

These  are  appeals  from  a  decree  pronounced  in  the  court  of  the 
United  States  for  the  seventh  circuit  and  district  of  Kentucky,  on  a 
bill  filed  by  Walter  Brashear,  on  vhich  an  injunction  was  awarded 
to  stay  proceedings  on  twojudgments  obtained  against  him  in  that 
court,  by  Francis  West,  rrhe  final  decree  perpetuated  the  injunc- 
tion as  to  the  sum  of  four  thousand  and  eleven  dollars  and  sixty-eight 
cents,  the  supposed  ^amount  of  a  judgment  obtained  against  r#giQ 
the  complainant  as  special  bail  for  West,  and  dismissed  the  >- 
bill  as  to  the  residue,  with  ten  per  cent  damages  thereon.  Both 
parties  have  appealed  to  this  court 

Francis  Brashear,  the  plaintifiT,  a  resident  of  Kentucky,  boing  in 
Philadelphia,  executed  two  notes  on  the  28th  of  February,  1807,  to 
Ftancis  West,  a  citizen  of  Philadelphia,  for  three  thousand  five 
hundred  and  twenty-sevea  dollars  and  eighty-two  cents  each,  paya- 
ble fifteen  months  after  date.  On  the  I3th  of  July,  1808,  he  exe- 
cuted a  paper  writing,  in  Kentucky,  acknowledging  the  balance  of 
an  account  due  from  himself  to  West,  amounting  to  two  thousand 
one  hundred  and  forty-seven  dollars  and  seventy-six  cents. 

The  two  notes,  executed  in  February,  1807,  were  assigned  soon 
after  their  date  to  John  Nixon  of  Philadelphia,  as  collateral  security 
for  a  debt  due  from  West  to  him. 

On  the  21st  of  April,  1807,  West  assigned  all  his  estate  to  trustees 
to  be  sold,  and  the  money  paid,  first  to  certain  preferred  creditors, 
and  afterwards  to  his  creditors  generally;  with  a  proviso  that  no 
creditor  should  be  entitled  to  receive  any  dividend  who  should  not, 
within  ninety  days  from  the  date  of  the  deed,  execute  a  release  of  all 
cbims  and  demands  upon  the  said  Francis  West,  of  any  nature  or 
8  M  whatsoever. 

The  plaintiff  was  also  indebted  to  James  Latimer  of  Philadelphia, 
to  whom  he  consigned  a  quantity  of  ginseng  with  instructions  to  pay 
the  proceeds,  after  discharging  his  own  debt,  to  certain  other  cre- 
ditors of  the  consignor,  pro  rata. 

On  the  10th  of  December,  1808,  James  Latimer,  to  prevent  other 
creditors,  as  he  alleges,  from  obtaining  a  prior  lien  on  the  property 
in  his  hands,  sued  out  a  foreign  attachment  against  the  effects  of 
Brashear,  summoning  himself  as  garnishee,  and  requiring  bail  in  the 
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sum  of  eight  thousand  dollars.    He  gave  immediate  notice  of  this 
proceeding  to  Brashear. 

Early  in  the  year  1S09,  he  took  a  large  part  of  the  ginseng  to  him- 
self, as  purchaser,  at  six  months  credit;  which  he  shipped  on  his 
own  account  to  Chinaj  in  March  of  that  year.  In  the  following 
May  he  shipped  the  residue,  on  account  of  himself  and  William 
Redwood. 

On  the  II  th  of  March,  1809,  Francis  West  sued  out  a  foreign  at- 
^61 11  ^^^^^^^^  ^^  ^^®  "^  ^^  ^'^  assignees,  against  Brashear,  and 
^  ^summoned  Latimer  as  garnishee.  The  process  was  executed 
the  7th  of  April. 

On  the  23d  of  September,  1809,  an  attachment  was  sued  out 
by  Nixon's  executors,  which  was  returned  executed  on  the  9th  of 
October. 

The  attachments  sued  out  in  the  name  of  West,  by  his  assignees, 
and  by  Nixon's  executors,  were  prosecuted  to  judgment 

In  August,  1811,  James  Latimer  became  insolvent,  and  assigned 
all  his  property  for  the  benefit  of  his  creditors.  His  debt  to  Brashear 
amounted  to  four  thousand  nine  hundred  and  eighty-five  dollars  and 
thirty-five  cents ;  no  part  of  which  could  be  collected,  his  whole 
estate  being  absorbed  by  preferred  creditors. 

Suits  were  instituted,  in  the  name  of  Francis  West,  on  the  notes 
assigned  to  John  Nixon,  and  on  the  acknowledged  account  herein 
before  mentioned,  in  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky,  and  judgments  obtained  thereon.  A  bill  was 
filed  by  Walter  Brashear  to  be  relieved  from  these  judgments. 

The  bill  alleges  that  the  assignment  to  Nixon,  and  also  that  to 
Mifflin  and  others,  trustees  for  general  creditors,  are  fraudulent  and 
void.  It  also  alleges,  that  in  September,  1808,  the  plaintiff  had  be- 
come special  bail  for  the  said  Francis  in  a  suit  instituted  against  him 
in  one  of  the  courts  of  Kentucky,  by  a  certain  George  Anderson,  in 
which  judgment  was  obtained  against  him,  and  afterwards  against 
the  plaintiff  as  his  special  bail,  for  the  sum  of  four  thousand  and 
eleven  dollars  and  sixty-eight  cents.  That  on  the  3d  day  of  Novem- 
ber, 1808,  the  said  Francis  West  received  for  the  plaintiff  one  hun- 
dred and  twenty  dollars^  from  the  commissioner  of  loans  in  the  city 
of  Philadelphia,  on  account  of  the  claim  of  William  Bush ;  to  which 
the  plaintiff  was  entided.  And  that  the  said  Francis  West  was  re- 
sponsible for  the  money  lost  by  the  plaintiff  in  the  hands  of  James 
Latimer;  that  loss  having  been  caused  by  the  attachments  sued 
out  to  attach  his  effects  in  the  hands  of  the  said  Latimer,  and  by 
the  negligent  and  illegal  manner  in  which  the  said  attachments  were 
prosecuted. 

The  answers  admit  that  the  assignment  to  Nixon  was  made  for  the 
^6121  P^l^^^  ^^  securing  a  debt  due  to  him,  amounting  to  ^rather 
^  more  than  two  thousand  dollars.  They  insist  Siat  the  as- 
signment to  Mifflin  and  others,  for  the  benefit  of  the  creditors  of 
West  was  fair  and  legal ;  and  that  Brashear  had  notice  of  it  before 
he  became  special  bail  for  West  at  the  suit  of  Anderson. 
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They  ooatend  that  the  attachments  were  legal,  and  were  con- 
ducted regularly,  and  without  fraud. 

James  Latimer,  who  was  sworn  as  a  witness,  deposes  that  he 
shipped  part  of  the  ginseng  on  bis  own  account,  before  the  attach- 
menls  were  laid  by  the  assignees  of  West;  and  tlmt  he  shipped  the 
residue  aAer  the  attachment  sued  out  by  MifBin  aqd  others,  trustees 
for  the  creditors,  had  been  served.  He  says  there  was  not  any 
collusion,  agreement  or  consent  between  the  executors  of  Mr.  Nixon^ 
or  the  assignees  of  Mr.  West  and  himself  that  the  property  or  money 
attached  should  remain  in  bis  hands,  should  be  shipped  abroad,  or 
used  or  disposed  of  in  any  way,  other  than  the  consent  of  the 
assignees  of  Mr.  West,  that  the  ginseng  might  be  sold ;  which  con- 
sent was  afler  their  attachment,  and  before  that  of  Mr.  Nixon's  exe- 
cutors ;  nor  was  there  any  consent  on  the  part  of  the  said  assignees 
or  executors  to  any  delay  or  procrastination  of  payment  on  his  pan. 

The  court  admitted  and  allowed  the  claim  to  a  set-off  for  the 
money  paid  by  the  plaintiff  as  special  bail  for  West,  at  the  suit  of 
Anderson,  but  rejected  the  other  claims. 

It  is  admitted  that  Nixon's  executors  have  no  interest  in  the  notes 
assigned  to  their  testator,  beyond  the  debt  intended  to  be  secured ; 
and  to  that  extent  their  claim  cannot  be  controverted.  The  sug- 
gestions made  in  the  bills  against  it,  are  unsupported ;  and  are  denied 
in  the  answer. 

The  first  inquiry  is  into  the  validity  of  the  general  assignment  to 
Mifflin  and  others,  trustees  for  the  cr^itore  of  West 

This  instrument  conveys  to  Samuel  Mifflin,  John  Lapseley  and 
Henry  Nixon,  all  his  estate,  real,  personal  and  mixed,  in  trust  to  sell 
the  same  as  soon  as  conveniently  may  be,  and  to  collect  all  debts 
due  to  the  said  West,  and  to  pay  and  dischaige  the  debts  due 
from  him,  first  to  certain  prefened  creditors,  and  afterwards  to  cre- 
ditors generally;  "  provided,  nevertheless,  that  none  of  the  above  de- 
scribed creditors  shtJl  be  entitled  to  receive  any  part  or  dividend  of 
the  property  hereby  conveyed,  or  its  proceeds,  who  shall  not,  within 
ninety  days  from  the  date  ^hereof,  sign  and  execute  a  full  r#£iQ 
and  complete  release  of  all  claims  and  demands  upon  the  ^ 
said  Francis  West,  of  any  nature  or  sort  whatsoever." 

This  deed  was  executed  on  the  21st  day  of  April.  1807,  was 
acknowledged  before  the  mayor  of  the  city  of  Philadelphia  on  the 
22d,  and  was  recorded  in  the  proper  office  of  the  city  and  county  on 
the  27tb  of  the  same  month.  Its  validity  appears  never  to  have  been 
questioned  in  the  state  of  Pennsylvania. 

The  objections  made  to  it  in  aigument  are, 

1.  That  the  creditors  were  not  consulted. 

2.  That  they  do  not  appear  to  have  assented  to  the  deed. 

3.  That  possession  was  not  delivered. 

4.  That  the  assignment  is  in  general  terms. 

6.  That  it  excludes  all  creditors  who  shall  not,  within  ninety  days, 
execute  a  release  of  all  claims  and  demands  on  the  said  Francis 
West,  of  any  nature  or  sort  whatsoever. 
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1.  It  is  not  necessary  to  the  validity  of  a  deed  of  assignment  that 
creditors  should  be  consulted,  though  the  propriety  of  pursuing  such 
a  course  will  generally  suggest  it,  where  they  can  be  conveniently 
assembled.  But  be  this  as  it  may,  it  cannot  be  necessary  that  the 
fact  should  appear  on  the  face  of  the  deed.  Had  it  been  material, 
it  ought  to  have  been  suggested  in  the  bill.  The  fact  would  then 
have  been  put  in  issue,  and  might  have  been  proved. 

3.  The  same  answer  may  be  given  to  the  second  objection.  The 
bill  does  not  allege  the  refusal  of  the  creditors  to  assent  to  the  deed 
of  assignment.  That  fact  is  not  put  in  issue.  The  acceptance  of 
the  trust  by  the  trustees,  and  the  acquiescence  of  the  creditors  for 
more  than  twenty  years,  afford  presumptive  evidence  in  favour  of 
their  assent :  and  that  is  sufficient,  in  a  case  in  which  it  is  not  made 
a  subject  of  direct  inquiry  by  the  pleadings. 

3.  The  real  estate  passed  by  delivery  of  the  deed.  The  claims 
on  Brashear  were  not  objects  of  delivery.  They  could  be  assigned 
only  in  equity;  and  notice,  when  given,  consummated  the  assign- 
ment. The  question  of  delivery  is  not  made  in  the  proceedings.  It 
is  not  alleged  that  West  retained  possession  of  any  part  of  the  pro- 
perly conveyed  in  the  deed.  Fraud  may  be  given  in  evidence,  but  is 
not  to  be  presumed. 

^6141       *^  '^  ^^  ^^  objected  that  the  assignment  is  in  general 
-I  terms,  and  that  no  schedule  of  the  property  is  annexed. 

That  a  general  assignment  of  all  a  man's  property  is,  per  se, 
fraudulent,  has  never  been  alleged  in  this  country.  The  right  to 
make  it  results  from  that  absolute  ownership  which  every  man  claims 
over  that  which  is  his  own.  That  it  is  a  circumstance  entitled  to 
consideration,  and  in  many  cases  to  weighty  consideration ;  is  not  to 
be  controverted.  If  a  man  were  to  convey  his  whole  estate,  and 
afterwards  to  contract  debts,  there  would  be  much  reason  to  suqpect 
a  secret  trust  for  his  own  bepefit  The  transaction  would  be  closely 
inspected,  and  a  sweeping  conveyance  of  his  whole  property  would 
undoubtedly  form  an  important  item  in  the  testimony  to  establish 
fraud.  So,  in  many  other  cases  which  might  be  adduced.  But  a 
conveyance  of  all  his  property  for  the  payment  of  his  debts,  is  not  of 
this  description.  It  is  not  of  itself  calculated  to  excite  suspicion. 
Creditors  have  an  equitable  claim  on  all  the  property  of  their  debtor; 
and  it  is  his  duty,  as  well  as  his  right,  to  devote  the  whole  of  it  to 
the  satisfaction  of  their  claims.  The  exercise  of  this  right  by  the 
honest  performance  of  this  duty  cannot  be  deemed  a  fraud.  If 
transferring  every  part  of  his  property,  separately,  to  individual  cre- 
ditors in  payment  of  their  several  debts,  would  be  not  only  fair  but 
laudable ;  it  cannot  be  fraudulent  to  transfer  the  whole  to  trustees 
for  the  benefit  of  all. 

In  England  such  an  assignment  could  not  be  supported,  because 

It  is  by  law  an  act  of  bankruptcy,  and  the  law  takes  possession  of  a 

bankrupt's  estate  and  disposes  of  it.     But,  in  the  United  States, 

where  no  bankrupt  law  exists  for  setting  aside  a  deed  honestly  made 
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for  transferring  the  whole  of  a  debtor's  estate,  for  the  payment  of  his 
debts ;  the  preference  given  in  this  deed  to  favoured  creditors,  though 
liable  to  abuse,  and  perhaps  to  serious  objections,  is  the  exercise  of  a 
power  resulting  from  the  ownership  of  property,  which  the  law  has 
not  yet  restrained.     It  cannot  be  treated  as  a  fraud. 

5.  The  fifth  and  most  serious  objection  is,  that  the  deed  excludes 
all  creditors  who  shall  not  within  ninety  days  execute  a  release  of 
all  claims  and  demands  on  the  said  Francis  West,  of  any  nature  or 
kind  whatsoever. 

^rhe  stipulation  cannot  operate  to  the  exemption  of  any  r#gi  5 
portion  of  a  debtor's  property  from  the  payment  of  his  debts.  ^ 
if  a  surplus  should  remain  after  their  extinguishment,  that  would  be 
rightfully  his.  Should  the  fund  not  be  adequate,  no  part  of  it  is  re- 
linquished. The  creditor  releases  bis  claim  only  to  the  future  labours 
of  his  debtor.  If  this  release  were  voluntary,  it  would  be  unexcep- 
tionable. But  it  is  induced  by  the  necessity  arising  firom  the  cer- 
tainty of  being  postponed  to  all  those  creditors  who  siuill  accept  the 
terms  by  giving  the  release.  It  is  not  therefore  voluntary.  Humnnity 
and  policy  however  both  plead  so  strongly  in  favour  of  leaving  the 
product  of  his  future  labour  to  the  debtor,  who  has  surrendered  all 
his  property,  that,  in  every  commercial  country  known  to  us,  except 
our  own,  the  principle  is  established  by  law.  This  certainly  furRisbes 
a  very  imposing  argument  against  its  being  deemed  fraudulent 

The  objection  is  certainly  powerful,  that  its  tendency  is  to  delay 
creditors.  If  there  be  a  surplus,  this  surplus  is  placed,  in  some  de- 
gree, out  of  the  reach  of  those  who  do  not  sign  the  release,  and  thereby 
entitle  themselves  under  the  deed.  The  weight  of  this  aigument  is 
felt  But  the  property  is  not  entirely  locked  up.  A  coUrt  of  equity^ 
or  courts  exercising  chancery  jurisdiction,  will  compel  the  execution 
of  the  trust ;  and  decree  what  may  remain  to  those  creditors  who  have 
not  acceded  to  the  deed.  Yet  we  are  far  from  being  satisfied  that, 
upon  general  principles,  such  a  deed  ought  to  be  sustained. 

But  whatever  may  be  the  intrinsic  weight  of  this  objection,  it  seems 
not  to  have  prevailed  in  Pennsylvania.  The  construction  which  the 
courts  of  that  state  have  put  on  the  Pennsylvania  statute  of  frauds 
must  be  received  in  the  courts  of  the  United  States. 

In  Lippincott  and  Annesly  v.  Barker,  2  Binney,  474,  this  question 
arose,  and  was  decided,  after  elaborate  aigument,  in  favour  of  the 
validity  of  the  deed.  This  decision  was  made  in  1809;  and  has, 
we  understand,  been  considered  ever  since  as  settle  law. 

In  Pierpoint  and  Lord  v.  Graham,  4  Wash.  Rep.  232,  the  same 
question  was  made,  and  was  decided  by  Judge  Washington  in  Dblvout 
of  the  validity  of  the  deed.  This  decision  was  *made  in  1816.  r#gi  g 
We  are  informed  of  no  contrary  decision  in  the  state  of  Penn-  ^ 
sylvania,  and  must  consider  it  as  the  settled  construction  of  their 
statute.  The  validity  of  the  deed  cannot  now  be  controverted,  no 
actual  fraud  being  imputed  to  it 

2.  The  assignment  of  the  debt  due  from  Brasfaear  to  West  being 
valid  in  equity,  has  Brashear  a  right  to  set  oflT,  in  equity,  against 
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judgments  obtained  for  the  use  of  the  assignees  in  the  name  o£  West, 
his  claims  against  West  for  the  money  paid  to  Anderson,  and  for  the 
money  received  on  Bush's  claim  ? 

The  question,  whether  he  might  have  availed  himself  of  these 
offsets  at  law,  does  not  now  arise.  Can  he  avail  himself  of  them  as 
plaintiff  in  equity  ? 

That  a  chose  in  action  is  assignable  in  equity,  is  not  controverted. 
Equity  will  protect  and  enforce  the  assignment  If  subsequent  to 
its  being  made,  and,  before  notice  of  it,  any  counter  claims  be  acquired 
by  the  debtor,  these  claims  may  unquestionably  be  sustained.  But 
if  they  be  acquired  after  notice,  equity  will  not  sustain  them.  If  it 
were  even  true  that  they  might  have  been  offered  in  evidence  in  a 
suit  at  law  brought  in  the  name  of  the  assignor,  he  who  has  neglected 
to  avail  himself  of  that  advantage,  cannot,  after  the  judgment,  avail 
himself  of  such  discounts  as  plaintiff  in  equity.  To  deprive  a  party 
of  the  fruits  of  a  judgment  at  law,  it  must  be  against  conscience  that 
he  should  enjoy  them.  The  party  complaining  must  show  that  he 
has  more  equity  than  the  party  in  whose  favour  the  law  has  decided. 
This  cannot  be  done  in  a  case  like  the  present,  unless  the  equity  of 
the  debtor  accrued  before  notice  of  the  assignment.  The  ri^t  to 
these  discounts  then  depends  on  the  fact  of  notice. 

The  assignment  was  made  on  the  21st  of  April,  1807.  In  Sep- 
tember, 1808,  Brashear  became  special  bail  for  West  in  a  suit  insti- 
tuted by  Geoige  Anderson.  The  bill  alleges  that  at  the  time  of 
becoming  special  bail,  Biashear  had  no  notice  of  the  assignment 
The  answer  avers  that  be  had  notice. 

It  is  contended  in  aigument,  that  the  fact  of  notice  is  not  sufficiently 
proved  by  the  answer.  This  cannot  be  admiued.  The  defendant 
tias  a  judgment  at  law,  and  the  plaintiff  comes  into  court  to  set  aside 
that  judgment  by  his  superior  equity.  He  must  show  that  equity. 
^6171  ^  circumstance  appears  in  evidence  which  has  some  ^ten- 
•■  dency  to  support  the  answer.  In  July,  1808,  the  account 
was  settled  between  Brashear  and  West,  and  the  balance  acknow- 
ledged. This  account  calculates  interest  up  to  the  21st  of  April, 
1808,  the  day  on  which  the  assignment  was  made;  and  strikes  the 
balance  on  that  day.  The  coincidence  countenances  the  belief  that 
the  calculation  of  interest  stopped  on  that  day,  because  the  account 
was  then  transferred ;  and  increases  the  probability  that  West,  who 
acknowledged  the  account,  was  informed  of  the  reason. 

We  think  then  that  Brashear,  having  had  notice  of  the  assign- 
ment when  he  became  special  bail  for  West,  cannot  be  permitted  to 
set  off  the  money  paid  on  that  account  against  the  judgment,  unless 
he  was  induced  to  trust  West  by  the  conduct  of  the  assignees.  Of 
this  we  find  no  evidence  in  the  record. 

The  money  received  by  West  for  Bush's  claim  is  a  still  later  trans- 
action, and  is  consequently  subject  to  the  same  rule. 

5.  The  last  point  to  be  considered  is  the  claim  of  Brashear  to 
compensation  for  the  loss  of  the  money  attached  in  the  hands  of 
Latimer. 
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The  bill  charges  that  this  money  would  have  bAa  paid  by  Lati- 
mer, had  he  not  been  restrained  by  the  attachments ',  that  those  suits 
were  wilfully  or  negligently  procrastinated  by  the  plaintiffs,  whose 
duty  it  was  to  have  brought  them  to  a  conclusion,  and  to  have  ob- 
tained the  money  which  ought  to  have  been  adjudged  to  them,  be- 
fore Latimer  became  insolvent ;  and  farther,  that  the  effects  attached 
ought  to  have  been  secured  by  measures  which  the  law  authorized, 
but  which  were  totally  omitted. 

The  answers  deny  these  charges,  and  aver  that  the  suits  were 
prosecuted  with  diligence,  and  every  step  taken  to  secure  the  debts 
which  the  law  prescribed. 

The  first  impression  would  be  that  the  creditors  who  sued  out  their 
attachments  were  desirous  of  obtaining  their  money,  and  would  not 
intentionally  interpose  obstacles  to  the  accomplishment  of  their  ob- 
ject. It  may  also  be  stated  with  some  confidence,  that  those  who 
sue  out  process  authorized  by  law,  are  not  responsible  for  the  loss 
consequent  from  that  process,  unless  that  loss  is  produced  by  the 
improper  use  made  of  it  The  chaiiges  made  in  the  bill  and  denied 
in  the  answers,  must  be  ^supported  by  evidence,  or  the  plain-  r#gi  o 
tiff  cannot  prevail.  He  relies  on  the  proceedings  in  the  *■ 
attachment  as  furnishing  this  evidence. 

The  writ  sued  out  by  the  assignees  of  Francis  West,  in  his  name, 
was  returnable  to  June  term,  1809.  The  defendant  not  appearing, 
judgment  was  rendered  against  him  at  the  third  term,  on  the  20th 
of  January,  1810 ',  which  was  as  soon  as  by  the  course  of  the  court 
it  was  attainable.  No  further  step  appears  to  have  been  taken  in 
this  cause.  The  court  is  not  satisfied  that,  had  a  scire  facias  been 
sued  out  against  the  garnishee,  judgment  could  have  been  obtained 
before  he  became  insolvent. 

Nixon's  executors  sued  out  their  attachment  in  October,  1809, 
and  obtained  judgment  at  the  third  term  by  default.  A  writ  of  in- 
quiry of  damages  was  awarded  in  March  and  executed  in  June  term, 
1811 ;  and  final  judgment  rendered  for  eight  thousand  three  hundred 
and  twenty-eight  dollars  and  thirty  cents,  the  damages  assessed  by 
the  jury.  A  scire  facias  was  immediately  sued  out  against  Latimer, 
the  garnishee,  returnable  to  September  court  In  the  preceding 
August,  Latimer  became  insolvent 

The  only  delay  with  which  Nixon's  executors  can  be  chargeable 
is  the  interval  between  the  rendition  of  the  judgment  and  the  award- 
ing of  the  writ  of  inquiry. 

Is  this  delay  so  culpable  as  to  charge  the  executors  with  the  loss 
resulting  from  the  insolvency  of  Latimer?  In  pursuing  this  inquiry, 
the  situation  of  the  parties  and  of  the  cause  must  be  taken  into  view. 

When  this  attachment  was  sued  out,  no  property  on  which  it 
could  be  served  was  in  the  bands  of  the  garnisiiee.  The  ginseng 
had  been  all  shipped  by  Latimer,  and  the  money  in  his  hands  had 
been  attached  by  himself  and  by  the  assignees  of  West,  both  of 
which  had  a  right  to  prior  satisfaction.  Had  they  proceeded  with 
as  much  expedition  as  the  course  of  the  court  would  admit,  to  ascer-* 
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taia  the  amount  bf  their  damages,  and  to  sue  out  upon  the  judgment 
for  those  damages,  a  scire  facias  against  the  garnishee,  there  must 
have  been  some  complexity  and  delay  in  ascertaining  the  amount  o( 
the  prior  claims  of  the  aUachments  of  Latimer  and  of  West's  assignees, 
both  of  which  had  priority  to  theirs.  It  is  not  shown  that  a  judg- 
ment against  the  garnishee  could  have  been  obtained  before  he  be- 
^6191  ^^'"^  insolvent  At  any  rate,  there  was  much  reason  to  ^be- 
^  lieve  that  the  affair  would  be  more  expeditiously  as  well  as 
more  satisfactorily  arranged  by  the  parties  themselves. 

In  November,  1809,  Nixon's  executors  addressed  a  letter  to  Walter 
Brashear,  informing  him  of  their  attachment,  as  well  as  of  that  issued 
by  West's  assignees,  and  uiging  him  to  make  provisions  for  the  sum 
which  would  remain  due  after  exhausting  the  fund  in  the  hands  of 
Latimer.  The  letter  concludes  with  saying,  '^  we  think  a  direction 
from  you  to  Mr.  Latimer,  to  pay  over  the  balance  due  on  your  gin- 
seng, on  the  attachments,  would  save  you  much  interest ;  as  many 
months  must  elapse  before  the  law  will  possess  either  the  assignees 
or  us  of  our  legal  claims." 

The  record  shows  that  the  proceedings  of  the  executors  were  em- 
barrassed by  the  claims  of  West's  assignees,  on  account  of  the  surplus 
due  on  the  notes  assigned  to  John  Nixon,  aAer  payment  of  his  debts. 
In  a  letter  of  the  7th  of  March,  1810,  to  the  assignees,  they  say, 
^^  enclosed  is  our  reply,  of  the  28th  ultimo,  to  Mr.  West's  objections 
to  the  account  of  the  late  Mr.  Nixon,  as  rendered  on  his  assignment. 
You  will  oblige  us  by  considering  our  remarks,  and  withdrawing  all 
opposition  to  our  attachment  on  Dr.  Brashear's  property  in  the  hands 
of  Latimer.  You  certainly  can  demand  of  us  a  settlement,  and  we 
must  pay  over  to  you  any  thing  recovered  beyond  what  will  satisfy 
the  just  demand  of  Mr.  Nixon's  estate."  The  letter  referred  to  is 
also  in  the  record.  It  shows  that  Mr.  West  made  specific  objections 
to  their  claims. 

After  judgment  against  Latimer,  the  executors  consulted  counsel, 
whose  opinion  was  that  the  garnishee  might  safely  pay  the  money 
in  his  hands  into  court.  The  letter  communicating  this  opinion  is 
in  the  record.  Mr.  Latimer  states  the  fact  in  his  deposition,  but  says 
that  his  counsel  thought  differently. 

Late  in  1810,  or  early  in  1811,  Dr.  Brashear  was  in  Philadelphia. 
The  executors  addressed  a  letter  to  him  of  the  2d  of  February,  in 
which  they  say,  '^  we  beg  leave  to  call  your  attention  to  the  following 
letter,  and  to  state,  your  funds  in  Mr.  Latimer's  hands  must  lie  with- 
out interest  under  the  attachment  until  they  are  divided ;  unless  you 
order  him  to  pay  over  the  same  in  the  proportions  that  are  due,  first 
to  Mr.  West's  assignees  for  the  balance  of  your  account  as  settled 
with  Mr.  West  when  in  Kentucky ;  and  what  remains  on  the  two 
*6201  "^^^^^  ^^  ^"^  possession,  as  stated  in  our  letter  of  the  4th  of 
^  November  last,  together  seven  thousand  and  fifty-five  dollars 
sixty-three  cents." 

In  a  letter  to  Dr.  Brashear,  after  the  failure  of  Latimer,  they  say, 
^^  it  was  our  hope  that  before  your  departure  for  Kentucky  an  ar- 
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rangement  would  have  been  made  by  you  with  Mr.  Latimer,  which 
would  have  enabled  us  to  have  received  from  your  effects,  in  .his 
hands,  the  amount  of  your  notes  in  our  possession.  In  this  expecta- 
tion we  were  disappointed.  Being  left  to  legal  remedy  under  the 
attachment,  judgment  has  been  had,  &c.'' 

It  appears  that  Dr.  Brashear  had  full  knowledge  of  the  attach- 
ments, and  might  have  directed  Mr.  Latimer  to  bring  the  money  into 
court  He  was  himself  in  Philadelphia,  and  might  then  have  ar- 
.ranged  the  business  according  to  his  own  judgment.  He  does  not 
appear  to  have  taken  any  step  to  facilitate  its  termination.  He  might 
have  given  special  bail,  and  have  released  the  attached  effects.  He 
has  not  done  so. 

We  think  the  delay  of  Nixon's  executors  to  proceed  with  the 
execution  of  the  writ  of  inquiry  to  assess  damages,  is  accounted  for ; 
and  that  it  is  bv  ik)  means  certain  that  had  they  proceeded  with  the 
utmost  despatcn,  they  could  have  forced  the  money  out  of  the  hands 
of  the  garnishee,  before  his  failure.  We  think  that  more  blame  at- 
taches to  Dr.  Brashear  than  to  the  executors,  and  that  the  loss  is  to 
be  ascribed  to  himself  in  a  greater  degree  than  to  them. 

The  attachment  sued  out  by  the  assignees  of  Mr.  West^  in  his 
name,  is  attended  by  different  circumstances,  and  presents  a  question 
of  more  difficulty.  The  interval  between  their  judgment  and  the 
failure  of  Latimer,  was  nineteen  months.  Their  claim  on  the  fund 
due  from  Latimer  to  Brashear,  had  priority  to  that  of  any  other 
creditor.  Mr.  Brashear  states,  in  his  deposition,  that  a  part  of  the 
ginseng,  more  than  one-third,  was  in  his  possession  when  the  attach- 
ment for  th^  use  of  the  assignees  was  served.  This  ginseng  was 
soon  afterwards  shipped  by  himself  and  another  on  their  own  ac- 
count, and  the  sale  was  made  with  the  consent  of  the  assignees. 

The  act  '^  about  attachments"  directs  that  the  manner  of  executing 
the  writ  '^  shall  be  by  the  officer's  ffoing  to  the  house,  or  to  the  person 
in  whose  hands  or  possession  the  defendant's  goods  or  effects  are  sup- 
posed to  be,  and  then  and  there  declaring,  in  the  presence  of  one  or 
more  credible  persons  in  the  ^neighbourhood,  that  he  at-  r^goi 
tacheth  the  same  eoods  or  effects.  From  and  after  which  de-  ^ 
claration,  the  goods,  money  or  effects,  so  attached,  shall  remain  in 
the  officer's  power,  and  be  by  him  secured ;  in  order  to  answer  and 
abide  the  judgment  of  the  court  in  that  case,  unless  the  garnishee 
will  give  security  therefor." 

The  language  of  the  act  seems  to  require  that  the  specific  property 
attached,  should  be  taken  into  possession  by  the  officer,  unless  the 
garnishee  will  give  security  therefor.  At  all  events  the  law  provides 
positively,  that  they  shall  remain  in  his  power.  The  reasonable  con- 
struction of  the  act  would  seem  to  be,  that  if  the  officer  leaves  them 
in  possession  of  the  garnishee,  without  security,  he  is  himself  surety 
for  their  forthcoming;  and  in  the  mean  time  he  retains  the  power  to 
remove  them.  The  possession  of  the  garnishee  must  be  virtually 
his  possession :  and  thus  that  power  of  the  officer  over  the  attached 
effects  which  the  law  requires  would  be  preserved. 
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Mr.  Sei]geant,  in  his  Treatise  on  Attachment,  p.  14,  15,  says 
*^  there  can  be  no  difficulty  in  the  service  of  the  writ  in  this  case, 
where  the  property  is  shown  to  the  officer,  and  is  admitted  by  the 
person  in  possession,  to  be  the  property  of  the  defendant  in  the  at- 
tachment, as  alleged  or  supposed  by  the  plaintiff.  But  the  garnishee 
may  Conceal  the  alleged  property,  or  contest  the  ownership,  liability^ 
&c.  And  of  these  and  other  circumstances,  the  officer  cannot  judge^ 
but  they  are  subsequently  to  be  examined  into,  and  decided  upon  by 
interrogatories  or  by  evidence  on  trial."  In  these  cases  the  officei 
would  not  be  bound  to  take  possession  or  security  from  the  garnishee^ 
unless  indemnified  by  the  plaintiff. 

In  consequence  of  these  and  other  difficulties,  Mr.  Sergeant  con- 
tinues, ''  the  usual  practice  is,  where  there  is  a  garnishee,  merely  to 
serve  a  copy  of  the  writ  of  attachment  on  the  penson  named  as  gar- 
nishee,' with  notice  annexed  by  the  officer,  that  by  virtue  of  the  writ 
of  which  that  is  a  copy,  he  attaches  all  and  singular  the  goods  and 
chattels  of  the  defendant  in  his  hands  or  possession,  and  summons 
him  as  garnishee :  in  which  case  the  return  of  the  officer  is  in  the 
same  general  terms ;  leaving  the  existence,  nature,  extent,  and  liability 
of  the  property  to  be  developed  in  the  subsequent  proceedings  by  in- 
tenc^tory,  or  by  evidence  on  the  trial. 

*6221  ^^  ^^^  ^^^  ^^  ^^'  ^^^  offi<^^r  proceeded  in  what  Mr.  *Ser- 
-I  geant  says,  is  the  usual  manner.  The  service  and  the  return 
were  general,  and  the  property  remained  in  the  pqssession  of  the  gar- 
nishee. Yet  there  was  no  concealment  of  the  property,  nor  contest 
about  the  ownership.  The  difficulties  which  caused  the  practice  stated 
by  Mr.  Sergeant  did  not  arise.    We  are  not  informed  whether  this 

f>ractice  is  understood  in  Pennsylvania  to  have  so  far  changed  the 
aw,  that  no  responsibility  is  in  any  case  incurred  by  the  officer  who 
leaves  the  attached  effects  in  the  hands  of  the  garnishee  without 
security :  nor  are  we  informed  whether  these  effects  are  supposed  to 
remain  in  the  power  of  the  officer. 

They  must  undoubtedly  be,  to  a  certain  extent,  in  the  custody  of 
the  law.  If,  under  this  modem  practice,  they  are  understood  to  be 
confided  by  the  law  to  the  garnishee,  still  he  must  keep  them  safely ; 
and  he  is  not  at  liberty  to  change  them,  to  convert  them  into  money, 
or  to  exercise  any  act  of  ownership  over  them. 

The  attachment  for  the  use  of  the  assignees  was  served  in  April, 
1809,  and  before  the  attached  effects  were  shipped  to  China  by  the 
garnishee  on  account  of  himself  and  William  Redwood.  The  as- 
signees, as  is  stated  by  the  garnishee,  consented  to  the  sale.  They 
have  then,  by  their  own  acts,  aided  the  garnishee  in  violating  the 
confidence  reposed  in  him  by  the  law,  and  the  duty  growing  out  of 
the  confidence.  If  the  goods  were,  in  legal  contemplation,  still  in 
the  power  of  the  officer,  they  have  combined  with  the  garnishee  to 
take  them  out  of  his  power.  By  this  act  a  total  loss  has  been  pro- 
duced. By  converting  this  ginseng  into  a  debt  due  from  the  gar- 
nishee, they  have  made  it  his  interest,  if  in  declining  circumstances,  to 
interpose  obstacles  to  the  regular  course  of  the  law,  and  to  delay  the 
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proceedings  as  far  as  might  be  in  his  power.  He  refused  to  bring  the 
money  into  court  when  urged  to  do  so  by  Nixon's  executors.  It  is 
not  probable  that  he  would  have  refused  to  produce  the  ginseng. 
The  plaintiff,  on  the  most  reasonable  presumption,  has  lost  the  value 
of  the  ginseng  which  was  attached  in  the  name  of  West  for  his  as- 
signees, by  this  unjustifiable  interference.  We  think  them  legally 
responsible  for  this  loss. 

The  counsel  for  West's  assignees,  contend  that  the  testimony  of 
Latimer  ought  not  to  be  regarded,  because,  supposing  the  fact  to  be 
as  chaiged  in  the  bill,  it  is  not  proved  as  chaiged.  The  ^alle-  r^gos 
gation  of  the  bill  is,  that  the  attaching  creditors  ''permitted  *- 
the  whole  fund  to  remain  subject  to  the  management  of  Latimer, 
even  assenting  and  encouraging  its  export''  Latimer  says,  '<  there 
was  not  any  collusion,  agreement,  or  consent  between  (he  executors 
of  Mr.  Nixon,  or  the  assignees  of  Mr.  West  and  mvself,  that  the  pro- 
perty or  money  attached  should  remain  in  my  hands,  should  be  ship- 
ped abroad,  or  should  be  used  or  disposed  of  in  any  way,  other  than 
the  consent  of  the  assignees  of  Mr.  West,  that  the  ginseng  might  be 
sold ;  which  consent  was  after  their  attachment  and  before  that  by 
Mr.  Nixon's  executors. 

At  a  time  then  when  the  ginseng  was  placed  in  the  custody  of  the 
law,  and  withheld  from  the  control  of  Brashear  by  the  attachment  of 
West's  assignees,  they  consented  to  its  being  tidcen  out  of  the  cus- 
tody of  the  law  and  sold.  The  loss  of  the  article,  so  far  as  we  can 
judge,  is  the  consequence  of  this  consent  That  they  did  not  men- 
tion its  exportation,  in  terms,  is,  we  think,  unimportant.  The  place 
of  sale  was  not  prescribed.  The  foreign  was  the  ultimate  and  the 
best  market  for  the  article.  An  unlimited  power  to  sell,  given  to  a 
person  in  the  habit  of  exporting  it  to  China,  without  mentioning  the 
place  .of  sale,  included,  and  must  have  been  understood  to  include  a 
power  to  dispose  of  it  in  the  usual  manner. 

The  assignees  also  insist  that  the  accounts  furnish  cause  for  be- 
lieving that  the  witness  is  mistaken,  in  supposing  that  part  of  the 
ginseng  was  shipped  after  their  attachment  was  levied. 

If  any  obscurity  exists  in  the  testimony,  the  difficulty  may  be  re- 
moved by  leaving  the  fact  to  be  investigated  in  the  circuit  court 

The  assignees  also  insist  on  the  fact  that  Latimer  was  the  agent 
of  Brashear  for  the  purpose  of  selling  his  ginseng ;  and  must  still  be 
considered  as  his  agent  in  the  sale  itself.  He  must  therefore  be  un* 
derstood  as  selling  with  the  consent  of  Brashear,  as  well  as  with  that 
of  the  assignees. 

But  the  attachment  suspended  all  power  of  selling  under  the 
authority  given  by  Brashear.  To  implicate  him  in  this  transaction, 
some  actual  interference  on  his  part  must  be  shown.  None  is  even 
alleged.  It  is  not  to  be  presumed ;  for  Latimer  could  not  have  paid 
the  proceeds  of  the  ginseng  to  Brashear  while  the  attachment 
remamed. 

The  counsel  have  insisted  that  the  attaching  creditors  could 
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mMAi  *DoC  have  taken  the  property  out  of  the  bands  of  the  gw- 
•■  niflbee.  Admitting  them  to  state  the  law  of  PeoDsylvania 
correctly^  and  we  cannot  doubt  it,  still  the  property  was  in  the 
custody  of  the  law,  and  would  have  remained  safely  in  its  custody, 
so  far  as  we  are  informed  by  the  testimony,  had  not  the  assignees 
consented  to  the  removal  of  that  protection. 

,  We  are  of  opinion  that  the  plaintiff  ought  to  have  been  allowed  a 
credit  for  the  amount  of  the  ginseng  sold  by  the  garnishee  with  the 
consent  of  assignees  of  West,  and  shipped  by  Latimer,  for  himself 
and  Redwood.  But  that  he  ought  not  to  have  been  allowed  a  credit 
for  the  money  paid  by  him  as  specyd  bail  for  Geofge  Anderson. 
The  decree  is  to  be  reversed  and  the  cause  remanded  to  the  circuit 
court  with  directions  to  reform  the  said  decree  according  to  this 
opinion.    The  parties  to  bear  their  own  costs  in  this  court 

On  consideration  of  this  cause,  this  court  is  of  opinion  that  there 
is  error  in  the  decree  of  the  said  circuit  court,  in  allowing  to  the 
said  Walter  Brashear,  credit  for  the  money  paid  by  him  as  mcial 
bail  for  Francis  West  at  the  suit  of  Geoige  Anderson ;  and  also 
in  refusing  to  allow  the  said  Walter  Brashear  credit  for  the  value  d 
the  ginseng  shipped  and  sold  by  the  said  James  Latimer,  with  the 
assent  of  the  assignees  of  Francis  West,  after  the  same  had  been  at- 
tached hi  his  hands,  by  the  said  assignees.  It  is  therefore  decreed 
and  ordered,  that  the  decree  pronounced  in  thb  cause  by  the  court 
of  the  United  States,  for  the  seventh  circuit,  in  the  district  of  Ken- 
tucky, be  reversed  and  annulled,  and  that  the  cause  be  remanded 
to  that  court,  with  instructions  to  perpetuate  the  injunction  as  to  the 
sum  which  shall  be  equal  to  the  amount  of  the  ginseng  shipped  and 
sold  by  the  said  James  Latimer,  after  the  attachment  sued  out  by 
Francis  West  for  the  use  of  Samuel  Mifflin,  James  Lapseley,  and 
Henry  Nixon,  assignees  for  the  benefit  of  his  creditors,  was  levied ; 
and  to  dismiss  the  bill  as  to  the  residue. 

And  it  is  further  ordered,  that  the  parties  pay  their  own  costs  in 
this  court 

The  same  decree  was  entered  in  the  case  of  West  and  oth^s  v. 
Brashear. 
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♦The  Heirs  op  P.  P.  Dubourg  dk  St.  Colombe,  appellants, 
V.  The  United  States. 

A  complex  and  intricate  account  is  an  unfit  subject  for  examination  m  a  court) 
and  ou^ht  always  to  be  referred  to  a  commissioner,  to  be  examined  by  bim  and 
reported,  in  order  to  a  final  decree.  To  such  report  the  parties  may  take  any 
exceptions,  and  thus  bring  any  question  they  may  think  proper  before  the  court. 

APPEAL  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

The  case  was  ai^g^ed  by  Mr.  Livingston,  in  a  printed  argument, 
for  the  appellants;  and  by  Mr.  Taney,  attorney-general,  for  the 
United  States. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court 

The  United  States  had  obtained  judgment  against  P.  F.  Dubourg 
de  St  Colombe,  in  his  lifetime,  for  a  Taige  sum  of  money.  This 
judgment  was  revived  after  his  death;  or  in  the  law  language  of 
Louisiana,  declared  executory ;  and  the  property  of  which  he  died 
possessed,  ordered  to  be  seized  and  sold  to  satisfy  the  demand  of  the 
United  States. 

The  heirs  of  P.  F.  Dubourg  de  St  Colombe  filed  their  bill,  praying 
an  injunction  to  stay  proceedings  at  law  on  this  judgment. 

The  bill  alleges  that  the  estate  of  their  parents  was  held  in  com- 
mon at  the  deadi  of  their  mother,  and  that  the  moiety  belonging  to 
their  mother  descended  at  her  death  on  them,  and  was  not  liable  for 
debts  afterwards  contracted  by  their  father.  It  also  alleges  that  they 
were  infimts,  and  that  their  father  took  possession  of  their  estate, 
which  he  had  wasted  to  an  amount  exceeding  his  effects  in  their 
hands.  The  law  of  Louisiana,  they  say,  gave  them  a  lien  at  the 
death  of  their  mother  on  all  the  estate  of  their  father,  to  the  extent 
of  this  waste,  exempt  from  the  claim  of  any  subsequent  creditor. 

^Several  witnesses  were  examined,  and  several  documents  r#526 
filed  to  prove  the  amount  of  the  estate,  at  the  death  of  their  I- 
mother.  The  accounts  are  complex  and  intricate.  The  judge 
examined  them,  and  being  of  opinion  that  the  estate  was  insolvent 
at  the  death  of  the  mother,  dissolved  the  injunction  and  decreed 
costs.  This  has  been  understood  to  be  a  final  decree,  and  to  be 
equivalent  to  dismissing  the  bill.  The  plaintifis  appealed  to  this 
court. 

We  are  of  opinion  that  a  complex  and  intricate  account  is  an  unfit 
subject  for  examination  in  court,  and  ought  always  to  be  referred  to 
a  commissioner  to  be  examined  by  him  and  reported,  in  order  to  a 
final  decree.  To  such  report  the  parties  may  take  any  exceptions ; 
and  thus  bring  any  question  they  may  think  proper  before  the  court. 
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The  decree  therefore  is  reversed ,  and  the  cause  remanded  to  the  court 
of  the  United  States  for  the  eastern  district  of  Louisiana,  with  direc- 
tions to  refer  the  account  to  a  commissioner,  with  instructions  to  settle 
and  report  the  amount  of  the  estate  at  the  death  of  the  wife,  in  order 
to  a  final  decree ;  and  to  state  such  matters  specially  as  he  may  think 
necessary,  or  as  either  party  may  require. 
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^Ex  PARTE  Juan  Madrazzo. 

Juan  Madiazzo,  a  subject  of  the  king  of  Spain,  filed  a  libel  praying  adndrauy 
process  against  the  state  of  Georgia,  alleging  that  the  state  was  in  possession 
of  a  certain  sum  of  money,  the  proceeds  of  the  sale  of  certain  slaves  which  had 
been  seized  as  illegally  brought  into  the  state  of  Georgia ;  and  which  seizure 
had  been  subsequently,  under  admiralty  proceedings,  adjudged  to  hare  been 
illegal,  and  the  risht  of  Madrazzo  to  the  slaves,  and  the  money  arisinff  from  the 
sale  thereof^  established  by  the  decision  of  the  circuit  court  of  the  United  States 
for  the  district  of  Geor^a.  The  counsel  for  the  petitioner  claimed  that  the  su- 
preme court  had  jurisdiction  of  the  case,  alleging  that  the  eleventh  amendment 
of  the  constitution  of  the  United  States,  which  declares  thai  the  judicial  power  oi 
the  United  States  shall  not  extend  to  any  suits  in  law  or  equity^  did  not  take 
away  the  jurisdiction  of  the  courts  of  the  United  States,  in  suits  in  the  admiraUy 
against  a  state.  Held,  that  this  is  not  a  case  where  property  is  in  custody  of  a 
court  of  admiralty  \  or  brought  within  its  jurisdiction,  and  in  the  possession  of 
any  private  person.  It  is  a  mere  personal  suit  against  a  state  to  recover  pro- 
ceeds in  its  possession,  and  such  a  suit  cannot  be  commenced  Ui  this  court 
against  a  state. 

MR.  WHITE  presented  a  libel^  in  the  admiralty,  agunst  the 
state  of  Georgia,  claiming  relief,  by  the  aid  of  this  court,  in  favour  of 
the  libellant,  a  subject  of  his  catholic  majesty  the  kmg  of  Spain, 
domiciled  in  the  city  of  Havana. 

The  right  of  the  libellant  to  maintain  this  proceeding  against  the 
state  of  Georgia,  Mr.  White  stated,  depended  on  the  construction  the 
court  would  give  to  the  eleventh  amendment  of  the  constitution  of 
the  United  States,  which  declares  that  ^^  the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
in  e^mttfy  commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state ;  or  by  citizens  or  subjects  of  any  foreign 
state.'' 

If  the^court  should  be  of  opinion,  that^  notwithstanding  this 
amendment,  jurisdiction  could  be  entertained  in  a  9uU  in  the  admi- 
ralty against  a  state,  he  asked  that  a  citation  in  the  nature  of  admi- 
ralty process,  or  such  other  proceedings  in  the  case,  as  the  court 
shoula  deem  proper,  should  be  awarded  against  the  state  of  Geoigia, 
returnable  to  the  next  term  of  this  court 

The  libel  stated  that  the  libellant,  Juan  Madrazzo,  was  a  r^cno 
•subject  of  the  kinff  of  Spain ;  that  about  the  2d  of  July,  1817,  L  ^ 
a  vessel  called  the  babelita,  owned  by  him,  with  all  the  documents  on 
board  to  show  her  ownership  and  character,  cleared  out  from  the  city 
of  Havana  for  the  coast  of  Africa  with  a  caigo  of  merchandise,  his 
property,  to  trade  there,  exclusively  on  Spanish  account,  for  a  cargo 
of  slaves,  to  be  conveyed  to  the  said  city,  there  to  be  disposed  of  for 
his  sole  account,  property  and  risk.  On  the  coast  of  Africa  the  vessel 
took  on  board,  purchased  with  the  said  merchandise,  one  hundred 
and  twelve  slaves,  and  on  her  return  voyage  towards  Havana,  about 
the  1st  of  October,  1817,  she  was  captured  by  a  piratical  or  insurgent 
cruiser,  under  the  commission  of  one  Aurey,  or  some  other  revolu- 
tionary flag  of  the  revolted  colonies  of  Spain  not  then  recognized  as 
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an  independent  government,  or  in  any  manner  authorized  to  act  as 
a  belligerent  power,  by  the  laws  or  consent  of  nations.  The  captur- 
ing vessel  was  called  the  Successor,  commanded  by  one  Moore,  an 
American  citizen,  and  was  fitted  out  at  Baltimore,  and  in  the  river 
Severn  in  the  state  of  Maryland,  for  the  purpose  of  carrying  on  hoe* 
tilities  against  the  property  and  subjects  of  the  king  of  Spain,  with 
whom  the  United  States  then  were  and  still  are  at  peace;  wherefore 
tlie  said  capture  of  the  vessel  was  illegal,  piratical  and  felonious. 

The  Isabelita  and  her  cargo  were  carried  by  the  Successor  into 
the  port  of  Fernandina  in  the  island  of  Amelia,  at  that  time  a  colony 
of  Spain,  but  usurped  by  the  pretended  patriots  or  revolutionists 
affecting  the  rights  of  sovereignty  and  a  separate  station  as  a  revolted 
independent  government,  but  in  truth  composed  of  a  band  of  adven- 
turers, chiefly  American  citizens,  united  principally  by  the  hope  of 
plunder,  and  not  acknowledged  as  an  independent  government  fot 
any  civil  or  national  purpose.  There  the  Isabelita  and  her  cargo 
were  condemned  as  lawful  prize  to  the  illegally  commissioned  pirati- 
cal vessel,  the  Successor ;  by  a  tribunal  pretending  to  exercise  admi- 
ralty jurisidiction,  under  the  usurped  and  assumed  government  of  the 
place. 

The  vessel  was  afterwards  restored  to  the  libellant  by  a  decree  of 
the  district  court  of  the  United  States,  for  the  district  of  South  Caro- 
lina, exercising  jurisdiction  as  a  court  of  admiralty,  upon  a  libel  filed 
for  restitution  on  behalf  of  the  libellant.  The  proceedings  in  that 
ngogi  case  are  invoked  and  referred  to.  The  ^slaves,  the  cargo 
^  of  the  Isabelita,  were  sold  under  the  illegal  decree  pronounced 
at  Fernandina,  and  by  one  William  Bowen,  the  purchaser,  were 
conveyed  to  the  Creek  nation,  where,  at  a  place  called  '^  the  United 
States  Agency,"  within  the  limits  of  Uie  said  nation,  they  were,  to 
the  number  of  ninety-five,  seized  and  taken  possession  of  by  an 
officer  of  the  United  States,  and  brought  within  the  limit?  and  dis- 
trict of  Georgia.  These  ninety-five  slaves  were  subsequently  de- 
livered over  to  the  government  of  the  state  of  Georgia,  on  pretence 
that  they  had  been  illegally  imported  or  introduced  into  the  United 
States,  contrary  to  an  act  of  congress,  and  in  compliance  with  an 
act  of  the  assembly  of  the  state  of  Georgia  to  carry  the  same  into 
effect.  A  part  of  the  slaves  were  sold  by  the  government  of  Georgia 
or  its  ofiScers  or  agents,  without  any  form  of  trial  or  judgment,  as 
directed  by  the  said  act  of  assembly ;  and  the  proceeds  tiiereof,  to 
the  amount  of  forty  thousand  dollars,  paid  into  the  treasury  of  the 
state  of  Georgia. 

The  residue  of  the  slaves,  twenty-seven  or  thirty  in  number,  re- 
main in  the  possession  of  the  state  or  its  oflScers,  or  have  been  con- 
verted to  or  disposed  of  by  the  state,  for  its  own  use ;  or  wrongfully 
delivered  to  some  persons  not  entitled  to  the  same,  and  contrary  to 
the  will  of  the  libellant.  The  slaves,  or  the  proceeds  of  those  sold, 
could  not  rightfully  become  the  property  of  the  state  of  Georgia,  by 
virtue  of  the  piratical  capture,  seizure  or  condemnation,  or  by  the 
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unlawful  acts  of  the  pretended  purchaser  of  the  same;  but  the  same 
remain  the  property  of  the  libellant. 

The  libel  further  states  that  the  governor  of  the  state  of  Geoi^ia, 
on  the  20th  of  May,  1820,  on  the  pretence  tiiai  the  said  negroes  had 
been  illegally  transported  to  the  Creek  nation,  and  unlawfully  im* 

Eorted  into  the  United  States  from  some  foreigp  place,  with  intent  to 
old  them  to  service  and  labour,  filed  a  libel  in  the  district  court  of 
the  United  States  for  the  district  of  Georgia,  alleging  the  unlawful 
Importation,  and  that  a  demand  of  them  had  been  made  by  the 
society  for  the  colonization  of  free  people  of  colour  in  Africa ;  which 
the  governor  alleged  he  was  desirous  of  complying  with,  if  authorized 
to  do  so  by  a  decree  of  the  court  No  specification  is  made  of  the 
number  of  the  slaves,  and  no  mention  is  made  of  the  illegal  seizure 
and  *sale  of  the  slaves,  in  the  information,  or  of  the  payment  r#gQi) 
of  the  forty  thousand  dollars  into  the  treasury  of  the  state  of  ^ 
Georgia. 

The  libel  further  states,  that  William  Bowen,  who  had  purchased 
the  slaves,  the  cacgo  of  the  Isabelita,  put  in  a  claim  for  the  whole  of 
the  said  slaves,  on  the  7th  November,  1820 ;  alleging  that  they  were 
his  property^  and  were  not  intended  to  be  introduced  into  the  United 
States,  but  had  been  carried  into  the  Creek  nation  for  safety,  with 
the  intention  to  remove  them  to  West  Florida,  a  colony  of  Spain; 
the  truth  of  which  allegation  the  libellant  admits.  The  libellant, 
hearing  of  Uie  proceedings  in  the  district  court  of  Geoigia,  filed  a  libel 
claiming  the  slaves;  and  the  district  court  dismissed  the  claim  of 
William  Bowen  and  of  the  libellant,  and  decreed  in  favour  of  the 
governor  of  Georgia.  That  decree,  on  appeal  to  the  circuit  court  of 
the  United  States  was  reversed ;  the  claims  of  the  state  of  Geoigia 
and  of  William  Bowen  were  dismissed ;  and  that  court  decreed  that 
the  said  slaves  should  be  restored  to  the  libellant,  Juan  Madrazzo, 
together  with  the  proceeds  of  them,  sold  and.  paid  into  the  treasury 
of  the  state  of  Georgia. 

From  this  decree,  the  governor  of  Georgia,  on  behalf  of  the  state, 
appealed  to  this  court. 

From  the  district  court  of  the  United  States  of  Georgia,  a  warrant 
of  arrest  upon  the  libel  of  this  libellant  was  issued ;  but  the  execu- 
tion being  prevented  or  evaded  by  the  government  and  officers  of  the 
state  of  Georgia,  the  same  was  never  served.  A  monition  was  also 
issued,  and  served  on  the  governor  and  treasurer  of  the  state  of 
Georgia. 

The  libel  proceeds  to  state  the  proceedings  in  the  circuit  court  of 
the  sixth  circuit,  in  which  it  was  ordered  that  it  should  be  held  a  suf- 
ficient execution  of  the  warrant,  if  the  governor  of  Geoigia  should 
sign  an  acknowledgement  that  the  slaves  were  held  by  him,  subject 
to  the  jurisdiction  of  the  court;  upon  which,  on  the  15th  of  May, 
1823,  John  Clark,  the  governor  of  Georgia,  signed  a  paper  filed  in 
the  court  on  the  24th  December,  1823,  by  which  he  acknowledged, 
that  the  governor  of  Geoigia  held  the  negroes  levied  on  by  virtue  of 
sundry  executions  by  the  sherifiT  of  Baldwin  county,  <<  subject  to  the 
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order  of  the  circuit  court  of  the  United  States  for  the  district  of  Geoi^gia, 
^6311  ^^^  ^^^  claim  of  the  said  sheriff,  or  prior  thereto  if  ^the  claim 
^  in  the  circuit  court  shall  be  adjudged  to  have  priority  of  the 
proceeding  in  the  state  court." 

The  libel  states  that  the  executions  referred  to  had  been  levied  on 
the  slaves  as  the  property  of  William  Bowen,  and  the  proceedings  in 
(he  case  showed  that  the  same  did  not  belong  to  him.  That  the  li 
bellant  relied  on  the  stipulation  entered  into  by  the  governor  of  Geor- 
gia, by  which  the  jurisdiction  of  the  circuit  court  of  the  United  States 
was  admitted ;  and  he  proceeded  to  prosecute  his  appeal  in  the  circuit 
court,  in  which  no  exception  to  its  jurisdiction  in  the  case  was  sug- 
gested or  moved. 

In  the  circuit  court  the  rights  of  the  libellant  were  established ;  the 
illegal  outfit  of  the  Successor  was  fully  proved ;  and  every  other 
matter  shown  to  entitle  him,  as  a  Spanish  subject,  to  the  restitution 
of  his  plundered  property. 

From  the  decree  of  the  circuit  court,  appeals  were  entered  to  the 
supreme  court  of  the  United  States. 

The  libel  then  states  the  proceedings  in  the  cases  in  the  supreme 
court  of  January  term,  1828,  as  the  same  are  reported  in  1  Peters' 
Supreme  Court  Reports,  110,  &c.,  and  complains  that  the  jurisdic- 
tion of  the  supreme  court,  in  the  case,  was  denied  by  the  governor 
of  Georgia  on  behalf  of  the  state,  in  direct  violation  of  the  stipula- 
tion entered  into  by  him,  consenting  to,  and  acknowledging  the  said 
jurisdiction ;  by  which  the  said  court  were  prevented  proceeding  to 
give  a  decree  or  judgment  in  the  case.  That  by  reason  of  the  pro- 
ceedings aforesaid,  and  of  other  acts  of  the  state  of  Georgia,  her 
ojficers  and  agents,  which  the  libel  alleges  to  have  been  tortious,  and  by 
the  sale  and  dispersion  of  the  slaves,  tne  libellant  is  prevented  seizing 
or  identifying  his  property ;  he  is  without  remedy  or  redress,  unless  this 
court  will  cause  tne  state  of  Geoigia  to  do  him  right  in  the  premises. 

Wherefore  the  libellant  prays  the  court  to  award  admiraliy  process 
against  the  state  of  Georgia,  to  be  issued  and  served  as  the  court  may- 
direct,  citing  the  said  state  of  Geoigia,  as  well  as  all  others  concerned, 
to  show  cause  why  the  proceeds  of  the  said  slaves,  paid  into  the  trea- 
sury of  the  said  state,  should  not  be  paid  over  to  the  libellant ;  the 
slaves  remaining  in  the  possession  of  the  state  restored  to  him ;  a 
just  and  reasonable  compensation  decreed  to  him  for  the  slaves,  con- 
^6321  ^^^"^  ^^  ^^^  ^^^  ^uee,  or  otherwise  taken  by  the  state ;  and 
^  such  other  damages  allowed  to  him  as  the  owner  of  the  slaves, 
as  the  court  might  think  proper,  against  the  state  of  Geoigia,  &c. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court 
The  case  is  not  a  case  where  the  property  is  in  custody  of  a  court 
of  admiralty,  or  brought  within  its  jurisdiction,  and  in  the  possession 
of  any  private  person.  It  is  not,  therefore,  one  for  the  exercise  of 
that  jurisdiction.  It  is  a  mere  personal  suit  against  a  state  to  recover 
proceeds  in  its  possession,  and  in  such  a  case  no  private  person  has  a 
right  to  commence  an  original  suit  in  this  court  against  a  state. 
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^GbORQE  W.  WilRD  AND   RiOHAHD  E.  CaLL,  REGISTER  AND  BE-,  JJ|  g^ 
CEIVSB  (U.  S.),  APPELLANTS,  V.  LeWIS  GrEGORT. 

Same  Appellants  v.  Jacob  Robinson  and  F.  Swearingen. 

A  mandamus  was  issued  by  the  superior  court  of  appeals  of  the  eastern  middle 
district  of  Florida,  directed  to  the  register  and  receiver  of  the  western  land  dis- 
trict of  Florida,  commanding  them  to  permit  the  entry  and  purchase  of  certain 
lands.  From  this  proceeding,  the  register  and  receiver  appealed  to  this  court. 
The  appeal  was  dismissed ;  £s  proceeding  at  mandamus  being  at  conunon  law, 
and  therefore  the  removal  to  this  court  should  have  been  by  writ  of  error. 

APPEALS  from  the  court  of  appeals  for  the  territory  of  Florida. 

Mr.  While  moved  to  dismiss  these  cases,  on  the  grounds  that  the 
proceedings  were  at  law  in  the  courts  of  the  Unit^  States  for  the 
territory  of  Florida,  and  tiiat  they  had  been  brought  up  from  the 
court  of  appeals  of  that  territory,  by  appeals  instead  of  by  writs  of 
error. 

On  the  13th  December,  1826,  on  the  application  of  the  appellees 
to  the  superior  court  of  appeals  for  the  middle  district  of  Florida,  a 
mandamus  was  issued  directed  to  George  W.  Ward,  the  register  of 
the  western  land  district  of  Florida,  and  to  Richard  K.  Call,  receiver 
of  public  moneys  in  said  district,  commanding  them  to  permit  the 
persons  praying  for  the  mandamus  to  enter  and  purchase  certain  sec- 
tions of  land,  described  in  the  writ,  under  the  provisions  of  the  act  of 
conmsB  of  the  22d  of  April,  1826,  which  gave  rights  of  pre-emption 
in  the  purchase  of  land  to  certain  settlers  in  the  states  of  Alabama 
and  Mississippi,  and  the  territory  of  Florida.  From  the  superior 
court,  the  case  was  removed  by  a  writ  of  error,  to  the  court  of  ap- 
peals for  the  territory  of  Florida ;  and,  on  the  21st  of  January,  1831, 
the  order  of  the  superior  court  was  affirmed  by  the  court  of  appeals. 
From  this  judgment  the  United  States  appealed  to  this  court 

The  court  ordered  the  appeal  to  be  dismissed ;  the  proceeding  by 
mandamus  bein^  at  common  law,  and  therefore  the  cases  should 
have  been  brought  up  by  writs  of  error. 
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iS^'    *Ex  PARTE  Martha  Bradstreet,  in  the  matter  of  Martha 

137^  Sf  Bradstreet,  demandant. 

1137    Q4S 

Mandamus.  In  the  district  court  of  the  northern  district  of  New  York,  writs  of 
right  were  prosecuted  for  lands  lying  in  that  district,  and  neither  in  the  writs,  or 
in  the  counts,  was  there  an  averment  of  the  value  of  the  premises  heine  suf- 
ficient in  amount  to  give  the  court  jurisdiction.  The  tenants  appearec^  and 
moved  to  dismiss  the  cause  for  want  of  jurisdiction ;  which  motion  was  srantedL 
Subsequently,  the  demandant  moved  to  reinstate  the  cases  and  to  amen^  by  in- 
serting an  averment  that  the  premises  were  of  the  value  of  five  hundred  dollars  ; 
which  motion  was  denied  by  the  court.  The  demandant  also  moved  the  court 
to  compel  full  records  of  the  judgments  and  orders  of  dismission,  and  of  the  pro- 
cess in  the  several  suits,  to  be  made  up  and  filed,  so  that  the  demandant  might 
have  the  benefit  of  a  writ  of  error  to  the  supreme  court,  in  order  to  have  its  de- 
cision upon  the  grounds  and  merits  of  such  judgments  and  orders.  The  district 
court  refused  this  motion.  On  a  rule  in  the  supreme  court  for  a  majtidamus  to 
the  district  judge,  and  a  return  to  the  same,  it  was  held,  that  the  refusal  to  allow 
the  amendment  to  the  writ  and  count,  by  inserting  the  averment  of  the  value 
of  the  property,  was  not  the  subject  of  examination  in  this  court.  The  allow- 
ance of  amendments  to  pleadings  is  in  the  discretion  of  the  judge  of  the  inferior 
court ',  and  no  control  over  the  action  of  the  judge  in  refusing  or  admittiiig  them 
will  be  exercised  by  this  court.  The  court  granted  a  mandamus  ret^uiring  the 
district  judge  to  have  the  records  of  the  cases  made  np,  and  to  enter  judgments 
thereon,  in  order  to  give  the  demandant  the  benefit  of  a  writ  of  error  to  the 
supreme  court. 

In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the  action  does 
not  require  the  value  of  the  thing  demanded  to  be  stated  in  the  declaration,  the 
practice  of  this  court,  and  of  the  courts  of  the  United  States  has  been,  to  allow 
the  value  to  be  given  in  evidence. 

This  court  will  not  exercise  any  control  over  the  prooeedings  of  an  inferior  coort 
of  the  United  States,  in  allowing  or  refusing  to  allow  amendments  in  the  plead- 
ings, in  cases  depending  in  those  courts ;  but  every  party  in  such  courts  has  a 
right  to  the  judgment  of  this  court  in  a  suit  brought  in  those  courts,  provided 
the  matter  in  dispute  exceeds  the  value  of  two  thousand  dollars. 

AT  the  January  term  of  this  court  in  1832,  on  the  motion  of  Mr. 
Jones,  counsel  for  the  demandant,  the  court  granted  "  a  rule  on  the 
district  judge  of  the  district  court  of  the  United  States  for  the  northern 
district  of  New  York,  commanding  him  to  be  and  appear  before  this 
^6351  ^^^9  either  in  person  or  by  an  ^attorney  of  this  court,  on 
^  the  first  day  of  the  next  January  term  of  this  court,  to  wit  on 
the  second  Monday  of  January,  Anno  Domini,  1833,  to  show  cause, 
if  any  he  have,  why  a  mandamus  should  not  be  awarded  to  the  said 
district  judge  of  the  northern  district  of  New  York,  commanding  him, 

"  1.  To  reinstate,  and  proceed  to  try  and  adjudge,  according  to  the 
law  and  right  of  the  case,  the  several  writs  of  right  and  the  mises 
thereon  joined,  lately  pending  in  said  court,  and  said  to  have  been 
dismissed  by  order  of  said  court,  between  Martha  Bradstreet,  de- 
mandant, and  Apollos  Cooper  et  al.  tenants. 

"  2.  Requiring  said  court  to  admit  such  amendments  in  the  form 
of  pleading,  or  such  evidence  as  may  be  necessary  to  aver  or  to  ascer- 
tain the  Jurisdiction  of  said  court,  in  the  several  suits  aforesaid. 

"  3.  Or  if  sufficient  cause  should  be  shown  by  the  said  judge  on 
the  return  of  this  rule,  or  should  otherwise  appear  to  this  court, 
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against  a  writ  of  mandamus  requiring  the  matters  and  things  afore- 
said to  be  done  by  the  said  judge;  men  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  from  this  court,  requiring  the  said 
judge  to  direct  and  cause  full  records  of  the  judgments  or  orders  of 
dismission  in  the  several  suits  aforesaid,  and  of  £e  processes  of  the 
saime,  to  be  duly  made  up  and  filed,  so  as  to  enable  this  court  to  re- 
examine and  decide  the  grounds  and  merits  of  such  judgments  or 
orders  upon  writs  of  error;  such  records  showing  upon  the  face  of 
each  what  judgments  or  final  orders  dismissing,  or  otherwise  defini- 
tively disposing  of  said  suits,  were  rendered  by  the  said  district  court ; 
at  whose  instance,  upon  what  grounds,  and  what  exceptions  or  ob* 
jections  were  reserved  or  taken  by  said  demandant,  or  on  her  behalf, 
to  the  judgments  or  decisions  of  the  said  district  court  in  the  premises, 
or  to  the  motions  whereon  such  judgments  or  decisions  were  found  ; 
and  what  motion  or  motions,  application  or  applications,  were  made 
to  said  court  by  the  demandant,  or  on  her  behcdf,  and  either  granted 
or  overruled  by  said  district  court,  both  before  and  after  said  judg- 
ments or  decisions  dismissing  or  otherwise  finally  disposing  of  said 
suits ;  especially,  what  motions  or  applications  were  made  by  said 
demandant  or  on  her  behalf  to  said  district  court,  to  be  admitted  to 
amend  her  counts  in  the  said  suits,  or  to  produce  evidence  ^to  r#gQg 
establish  the  value  of  the  lands,  &c.  demanded  in  such  counts,  ^ 
together  with  all  the  papers  filed,  and  proceedings  had  in  said  suits 
respectively."    6  Peters,  774. 

The  honourable  Alfred  Concklin,  judge  of  the  district  cpurt  of  the 
United  States  for  the  northern  district  of  New  York,  appeared  before 
the  court,  by  Mr.  Beardsley  his  counsel;  and,  in  pursuance  of  the 
rule,  made  the  following  statement  as  a  return  thereto. 

^'  To  the  supreme  court  of  the  United  States.  In  answer  to  a  rule 
granted  by  your  honoumble  court,  the  certified  copy  whereof,  here- 
unto annexed,  was  on  the  21st  of  December  instant  served  upon 
him,  the  undersigned  b^  leave  respectfully  to  state,  as  follows : 

'^  1.  That  after  the  mises  had  been  joined  in  the  several  causes 
mentioned  in  the  rule,  motions  were  made  therein  on  the  part  of  the 
tenants  that  the  same  should  be  dismissed  upon  the  ground  that  the 
counts  respectively  contained  no  allegation  of  the  value  of  the  matter 
in  dispute;  and  that  it  did  not  therefore  appear  by  the  pleadings  that 
the  causes  were  within  the  jurisdiction  of  the  court  In  conformity 
with  what  appeared  to  have  been  the  uniform  language  of  the  na- 
tional courts  upon  the  question,  and  his  own  views  of  the  law;  and 
in  accordance  especially  with  several  decisions  in  the  circuit  court  for 
the  third  circuit  (see  4  Wash.  C.  C.  Rep.  482, 624,)  the  undersigned 
granted  these  motions.  Assuming  that  the  causes  were  rightly  dis- 
missed, it  follows  of  course  that  be  ought  not  now  to  be  required  to 
reinstate  them,  unless  leave  ought  also  to  be  granted  to  the  demandant 
to  amend  her  counts. 

^^  2.  After  the  dismissal  of  these  causes  as  above  stated,  motions 
were  made  therein  on  the  part  of  the  demandant,  that  the  same 
should  be  reinstated,  and  that  she  should  be  permitted  to  amend  her 
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counts.  These  motions  the  undersigned  considered  it  to  be  his  duty 
to  deny;  and  be  can,  perhaps,  in  no  other  manner  more  properly 
show  cause  why  he  should  not  now  be  required  to  do  what  he  then 
refused  to  do,  than  by  here  inserting  a  copy  of  the  opinion  which  he 
delivered  upon  that  occasion.    This  opinion  is  as  foUows : 

^'  ^  This  cause  having  at  a  former  terni  of  the  court  been  dismissed 
upon  the  ground  that  it  did  not  appear  upon  the  face  of  the  demand- 
^6371  ^^^'^  count,  that  the  case  was  one  to  which  the  jurisdiction 
-I  of  the  court  extends,  a  motion  has  been  made  by  the  de- 
mandant, for  leave  to  amend  her  count,  and  that  the  cause  be  rein- 
stated in  court.  There  are  also  a  great  number  of  other  causes 
brought  by  the  same  demandant,  standing  in  exactly  the  same  pre- 
dicament, and  depending,  of  course,  upon  the  decision  of  this.  The 
question  is  therefore  important,  and  by  no  means  free  from  difficulty. 
Under  these  circumstances,  and  ample  time  having  been  afforded  to 
the  parties  for  thorough  investigation,  it  was  expected  that  the  ques- 
tion would  have  been  more  fully  and  satisfiictorily  aigued.  It  is  in- 
cumbent upon  me  however  now  to  decide  it;  and  I  shall  proceed 
to  perform  that  duty.  The  defect  in  question  is  clearly  one  in  sub- 
stance. It  consists  in  the  want  of  any  averment  in  the  count  of  the 
value  of  the  land  in  dispute,  an  allegation,  without  which  the  court 
will  not  ever  take  jurisdiction  of  the  cause. 

*^  ^  The  power  of  the  national  courts  to  grant  amendments,  de- 
pends upon  the  thirty-second  section  of  the  judicial  act  of  Septem- 
ber 24, 1789,  which  is  as  follows  [this  quotation  is  omitted  as  unne- 
cessary to  be  here  inserted].  With  the  exception  of  the  last  clause 
of  this  section,  it  is  understood  to  relate  exclusively  to  defects  in  mat- 
ters of  form.  No  proceeding  in  civil  cases  is  to  be  rendered  inef- 
fectual by  reason  of  any  such  defects ;  they  are  to  be  disregarded  in 
giving  judgment,  except  when  especially  set  down  as  causes  of  de- 
murrer ;  and  are  to  be  amended  of  course,  without  the  imposition  of 
conditions.  To  this  extent  the  language  of  the  section  is  also  impe- 
rative. The  last  clause  of  the  section  however  extends,  in  terms,  to 
defects  of  every  description  in  the  process  and  pleadings,  and  confers 
upon  the  courts  a  discretionary  power  of  permitting  amendments 
therein  upon  such  conditions  as  they  shall  direct. .  Without  stopping 
then  to  ascertain  the  precise  limits  of  this  authority,  it  may  be  safely 
assumed  that  it  extends  to  the  case  before  the  court ;  and  the  true 
question  for  decision  is,  whether  this  is  a  fit  instance  for  its  exercise. 
No  affidavit  has  been  furnished  as  the  foundation  of  the  motion ; 
and  I  do  not  understand  it  to  be  pretended  that  there  are  any  circum- 
stances of  a  special  nature,  entitling  the  demandant  to  favour.  Leav- 
ing out  of  view,  therefore,  for  the  present,  as  peculiarity  affecting 
0aQg]  ^^e  case  which  will  be  noticed  in  the  sequel,  the  application 
-'  presents  the  naked  question,  whether,  as  a  general  rule,  the 
demandant  in  a  writ  of  right  ought  to  be  allowed  to  amend  a  defect 
in  substance. 

'^ '  It  is  wholly  unnecessary  to  refer  to  adjudications  in  the  Eng- 
lish common  pleas  (in  which  court  alone  this  action  is  cognizable  ia 
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that  country,)  to  show  how  such  an  application  would  be  there  decided. 
No  one  in  the  least  degree  conversant  with  the  settled  usage  of  that 
court  in  this  respect,  can  doubt  that  it  would,  without  a  moment's 
hesitation,  be  denied.  But  as  one  of  the  reasons  for  the  great  strict- 
ness which  prevails  in  England  (viz. :  the  long  period  of  limitation 
against  this  action,)  does  not  exist  in  an  equal  degree  here,  and  as  it 
is  contended  that  this  difference  would  of  itself  warrant  a  relaxation 
of  the  rules  which  govern  there,  it  is  important  to  advert  to  a  few  of 
the  English  decisions,  in  order  the  more  clearly  to  perceive  to  what 
extent  this  court  would  be  obliged  to  depart  from  them,  to  permit  an. 
amendment  in  the  present  case.  In  the  case  of  Chariwood  v. 
Morgan,  4  Bos.  and  Pull.  64,  a  motion  was  made  to  amend  the 
mistake  of  a  Christian  name  in  the  count,  founded  upon  an  affidavit 
accounting  for  the  mistake.  The  motion  was  however  denied,  upon 
the  ground  that  there  was  no  precedent  to  warrant  such  an  amend- 
ment :  the  court  at  the  same  time  declaring  that  they  should  have 
been  willing  to  amend  had  not  the  case  before  them  been  a  proceed- 
ing by  writ  of  righL  The  demandant  then  asked  leave  to  dis- 
continue; but  this  was  also  refused.  In  the  case  of  Maidment  v. 
Jukes,  5  Bos.  and  Pull.  429,  a  sidebar  rule  to  discontinue  having 
been  entered  |  the  court  ordered  it  to  be  set  aside  with  costs. 

'^ '  And  in  the  very  recent  case  of  Adams  v.  Radmay,  1  Marsh. 
602,  a  motion  was  made,  on  the  part  of  the  demandant,  for  leave  to 
quash  the  writ  of  summons  to  the  four  knights,  on  the  ground  that 
no  previous  notice  of  executing  it  had  been  served  on  the  tenant's 
attorney.  The  application,  it  was  ui^ged,  was  made  in  the  de- 
mandant's own  delay,  ex  majori  cctutda;  lest  it  should  be  objected 
that  the  tenant  would  have  a  right  to  challenge  the  four  knights. 
But  the  motion  was  denied:  Lord  Chief  Justice  Gibbs  declaring  the 
rule  adopted  on  ^consideration  to  be,  that  the  court  will  not  r«gQQ 
assist  a  demandant  in  a  writ  of  right  in  getting  over  any  dif-  1* 
Acuities  that  may  occur  to  him.  And  the  other  judges  concurred  in 
what  he  said. 

^'  ^  To  this  brief  reference  to  English  cases,  I  will  only  add,  that  as 
far  as  I  have  been  able  to  discover,  the  reconls  of  English  jurispru- 
dence fumish  no  instance  of  a  successful  application  by  the  de- 
mandant in  a  writ  of  right  to  amend. 

"  ^  If  then,  in  England,  a  demandant  is  not  allowed  to  amend  a 
mistake,  even  in  a  simple  Christian  name,  though  satisfactorily  ac- 
counted for,  if  he  is  not  permitted  to  quash  his  own  proceeding  to 
enable  him  to  correct  a  slight  informality,  nor  even  to  discontinue 
his  own  suit;  if,  in  short,  no  aid  whatever  will  be  granted  in  any 
difficulty  into  which  he  may  have  the  misfortune  to-  fall ;  it  is  clear 
that  to  permit  the  amendment  now  applied  for,  would  not  only  be  a 
wide  departure  from  the  established  rule  in  that  country,  but  an  un- 

Sialified  rejection  of  it ;  for  it  would  be  placing  the  writ  of  right  in 
is  respect  upon  a  footing  of  perfect  equality  with  the  most  favoured 
actions.  Still,  however,  could  I  find  myself  warranted  in  such  a 
course  by  the  decisions  of  the  supreme  court  of  diis  state,  I  should 
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not  hesitate  to  pursue  it;  though  this  is  one  of  those  questions  upon 
which  tl)e  decisions  of  the  state  courts  are  not  deemed  obligatory  upon 
the  national  courts.  But  the  only  case  of  this  nature  in  our  own 
courts,  referred  to  upon  the  argument,  or  which  I  have  been  able  to 
find,  is  that  of  Malcolm  v.  Roberts,  reported  in  1  Cowen,  1.  In  that 
case  the  sheriff,  in  his  return  to  a  writ  of  right,  had  stated  that  he  bad 
made  proclamation  at  the  most  usual  door  of  the  episcopal  church  in 
Beekman  street,  called  St  George's  chapel,  in  the  second  ward  of  the 
city  of  New  York,  within  which  the  tenements  lay.  The  tenant  having 
been  called  on  the  quariQ  die  post,  it  was  objected  that  the  return 
was  defective  under  the  statute  of  this  state,  although  in  exact  con- 
formity with  the  English  form  of  a  return ;  in  not  stating  that  the 
church  mentioned  in  the  return  was  the  nearest  church  to  the  tene- 
ments in  question.  The  court  having,  after  advisement,  held  the 
objection  to  be  well  uiken,  the  <iuestion  was,  whether  the  sheriff 
should  be  permitted  to  amend  his  return  in  this  particular,  it  being 
admitted  that  the  church  at  which  the  proclamation  was  made,  was 
in  fact  the  nearest  to  the  tenements,  and  that  the  proceeding  in  itself 
^6401  ^^^  therefore  *been  correct  It  certainly  is  not  easy  to  fancy 
^  a  more  favourable  case  than  this  for  amendment,  but  I  well 
remember  the  strenuous  and  very  protracted  aigument  to  which  the 
court  deemed  it  their  duty  to  Listen  before  they  determined  to  grant 
the  application. 

«<  <  It  does  not  appear  that  any  such  case  has  arisen  in  England, 
nor  does  it  by  any  means  follow  from  the  decisions  of  the  common 
pleas,  that  even  there  such  an  application  would  be  denied.  Indeed, 
it  is  said  in  one  of  the  cases  above  cited,  that  there  might  possibly 
arise  a  case  in  which  an  amendment  would  be  pennitted.  The  case 
of  Malcolm  v.  Roberts,  therefore,  which  I  have  already  said  is  a 
solitary  one  in  this  state,  does  not  warrant  the  conclusion  that  the 
strictness  of  the  English  practice  in  this  respect  had  been  relaxed  ; 
much  less  that  it  has  been  wholly  repudiated  here.  It  is  true  that 
one  of  the  judges  in  that  case  remarked,  that  the  ancient  strictness 
which  prevailed  in  real  actions  had  been  much  relaxed  by  the  late 
decisions ;  and  as  evidence  of  such  a  change  he  stated  that  he  recol- 
lected  a  case  in  which,  at  the  last  term  of  the  court,  a  default  and 
grand  cape  having  been  taken,  the  default  was  set  aside.  I  have 
searched  for  this  case,  but  it  does  not  appear  to  have  been  reported. 
But  (admitting,  which  does  not  appear,  that  the  case  referred  to  by 
his  honour  was  a  writ  of  rigtit,)  it  is  to  be  observed,  that  in  that  case 
it  was  the  tenant^  and  not  the  demandant,  who  applied  for  relief. 
The  indefatigable  reporter,  however,  whose  well  known  and  useful 
practice  it  was  to  collect  all  the  important  decisions  tending  to  con- 
firm or  illustrate  the  point  decided,  cites,  in  a  note,  the  case  of  Van 
Bergen  v.  Palmer,  18  Johns.  604,  in  which  the  default  of  the  de- 
mandant for  not  appearing  upon  the  call  of  the  tenant,  was  set  aside 
upon  an  affidavit  satisfactorily  excusing  the  defaulL  But  this,  upon 
examination,  turns  out  to  have  been  an  action  of  dower;  an  action 
favoured  in  law,  and  to  which  less  strictness  has  beei\  applied. 
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However  the  fact  may  be,  therefore,  it  nowhere  appears,  as  far  as  I 
have  been  able  to  discover,  except  in  the  dictum  in  Malcolm  v. 
Roberts,  above  mentioned,  that  the  ancient  strictness  against  the  de- 
fnandant  in  the  writ  of  right  has  been  relaxed,  even  here :  while  it  is 
abundantly  evident  from  the  recent  case  of  Adams  v.  Radmay,  cited 
above,  (the  latest  case  which  I  have  found,)  ♦that  no  such  r#g^i 
relaxation  has  taken  place  in  England.  The  writ  of  right  is  '- 
an  ancient  common  law  remedy,  injudiciously  adopted  here,  with  all 
its  cumbrous  machinery  and  useless  appendages ;  and  in  the  absence 
of  any  authority  for  so  doing,  I  fear  I  should  hardly  be  warranted  in 
denying  that  its  peculiar  disadvantages  were  also  adopted  along  with 
it;  and  that  he  who  chooses  to  resort  to  it,  must  be  content  to  take 
it  with  all  its  imperfections  on  its  head. 

'^  <  But  there  is  a  peculiar  feature  in  this  case  which  remains  to  be 
noticed,  and  which  ought  not  to  be  without  influence  upon  its  de- 
cision. By  a  recent  statute  of  this  state,  the  remedy  by  writ  of  right 
is  wholly  abolished.  The  present  action  was  commenced  after  the 
enactment  of  this  law,  and  just  before  it  went  into  operation.  What- 
ever room  there  may  have  been,  therefore,  before  the  passage  of  this 
act,  for  doubting  whether  this  action  ought  to  be  viewed  by  our  courts 
in  the  light  in  which  it  has  already  been  regarded  in  England,  as  one 
by  no  means  entitled  to  favour,  but  to  be  discouraged ;  no  such  doubt 
can  now  exist,  since  it  has  been  abolished  as  an  evil  which  ought  no 
longer  to  be  tolerated.    But  this  is  not  all. 

''^  I  apprehend  it  may  safely  be  assumed,  that  this  act,  taken  in 
connexion  with  the  rule  of  this  court  adopting  the  practice  of  the 
supreme  court  of  this  state,  is  to  be  regarded  as  applicable  to  this 
court;  so  that  no  new  action  by  writ  of  right  can  now  be  prosecuted 
in  this  court.  If  this  be  so,  it  becomes  a  serious  question  whether 
this,  of  itself,  does  not,  upon  authority,  constitute  an  insuperable 
objection  to  this  application.  By  the  dismission  of  the  cause,  the 
demandant  has  lost  the  power  of  further  prosecuting  it;  and  the 
application  now  is,  first,  for  leave  to  insert  in  the  court  an  allegation 
indispensable  to  her  right  of  recovery  in  this  court ;  and  second,  that 
the  cause  be  thereupon  reinstated,  without  prejudice  in  court.  Now, 
there  is  no  action  in  which  the  courts  have  been  more  liberal  in  per- 
mitting amendments  than  that  of  ejectment;  insomuch,  that  it  has 
been  the  uniform  practice  of  the  courts  of  England,  as  well  as  in 
this  state,  to  allow  new  demises  to  be  added,  even  after  the  lapse  of 
several  years. 

"^By  an  act  of  the  legislature  of  this  state,  passed  in  1813,  suits 
against  bona  fide  purchasers  for  the  recovery  of  military  bounty  lands, 
were  required  to  be  commenced  ♦before  the  1st  day  of  January,  r#gJ2 
1823.  In  the  case  of  Jackson  v.  Murray,  1  Cowen,  156,  ■- 
which  was  commenced  before  the  expiration  of  this  period  of  limita- 
tion ;  an  application  was  made  soon  after  its  expiration,  for  leave  to 
amend  the  declaration,  by  the  insertion  of  a  new  demise.  This 
motion  was  denied  upon  the  ground,  that  such  an  amendment; 
without  which  it  was  clear  the  nlaintifif  could  not  recover;  would  be 
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equivalent  to  a  new  action,  and  would  therefore  be  in  violation  of 
the  act  of  limitation.  And  this  decision  was  afterwards  referred  to 
and  vindicated  by  the  court  of  errors.  Now,  I  am  not  able  to  dis- 
tinguish the  case  before  me,  in  principle,  from  that  Here,  too,  bj 
an  act  passed  in  1828,  the  light  to  prosecute  by  writ  of  right  was 
limited  to  the  Ist  of  January,  1830 ;  and  if,  in  the  case  cited,  to  grant 
the  amendment  prayed  for  would  have  been  equivalent  to  permitting 
a  new  action  to  be  commenced,  it  would  be  no  less  so  here.  Upon 
the  whole,  therefore,  I  am  of  opinion,  that  it  would  be  against 
authority,  and  Indiscreet  to  grant  this  motion,  and  it  must  accordingly 
be  denied.' 

^^  3.  After  the  denial  of  these  motions,  and  at  a  subsequent  session 
of  the  court,  motions  were  made  by  the  demandant  for  a  rule  re- 
quiring the  tenants  to  make  up  and  file  records  in  the  several  causes, 
for  the  purpose  of  enabling  the  demandant  to  prosecute  writs  of  error 
thereon.  The  application  was  resisted  by  the  counsel  for  the  tenants, 
upon  the  ground  that  no  final  judgment  had  been  rendered  in  these 
causes,  subject  to.  r^evision  by  writ  of  error.  After  taking  time  to 
examine  and  consider  the  question  thus  presented,  the  undersigned 
denied  these  motions,  upon  the  ground  assumed  by  the  counsel  for 
the  tenants. 

"  With  respect  to  this  refusal  to  permit  the  demandant  to  amend 
her  counts,  it  is  hardly  necessary  to  remark,  that  as  the  application 
for  this  purpose  was  one,  in  its  very  nature,  addressed  to  the  discre- 
tion of  the  court,  it  could  not  be  the  foundation  of  a  writ  of  error. 
And  with  regard  to  the  dismissal  of  these  causes  for  want  of  an  aver- 
ment necessary  to  give  the  court  jurisdiction,  he  supposed  that  a  de* 
cision  having  no  reference  whatever  to  the  merits  of  the  controversy, 
which  adjudicated  nothing  incompatible  with  the  right  of  the  de- 
mandant to  institute  a  new  suit  for  the  same  cause  of  action  even  in 
^6431  ^^^  scmie  court,  but  which  ^merely  declared  that  she  had  not 
^  shown  as  she  was  bound  to  do  that  her  causes  were  within 
the  jurisdiction  of  the  court,  and  that  on  that  account  the  court  could 
not  entertain  them — could  not  be  regarded  as  such  a  final  judgment 
as  could  be  reviewed  by  writ  of  error.  A  final  judgment  is  defined 
to  be  an  adjudication  upon  the  question  whether  the  plaintiff  is 
entided,  or  is  not,  to  recover  the  remedy  he  sues  for.  But  the  adju- 
dication in  this  case  was,  not  that  the  demandant  had  no  right  to  .- 
recover,  but  that  she  had  not  shown  herself  entitled  to  sue  in  the 
forum  she  had  chosen.  But  even  admitting  this  decision  to  have 
been  a  final  judgment,  and  as  such  subject  to  revision  by  writ  of 
error,  still  it  is  respectfully  submitted  that  if  your  honourable  court 
shall  be  satisfied  that  no  error  has  in  fact  been  committed,  you  ought 
not  to  require  records  to  be  made  up,  for  no  other  purpose  than  to 
enable  the  demandant  to  prosecute  writs  of  error  which  you  already 
perceive  must  be  fruidess.    All  which  is  respectfully  submitted." 

Mr.  Beardsley,  in  support  of  the  return  of  Judge  Concklin,  stated, 
that  the  district  court  of  the  United  States,  for  the  northern  district  of 
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New  York,  poeBesses  the  ordinary  jurisdiction  of  a  circuit,  as  well  as 
a  district  court    Its  judgments,  when  sitting  as  a  circuU  court,  may 
be  brought  directly  before  this  court  for  review,  by  writ  of  error.    4 
Laws  U,  S.  679. 

Martha  Bradstreet,  as  demandant,  prosecuted  sundry  writs  of  right 
in  that  court  Neither  the  original  writs,  or  the  counts  in  these 
causes,  contained  any  atpermerU  of  the  wdue  of  the  premises  in 
question. 

The  tenants  appeared  and  entered  pleas  in  these  causes. 

Subseauent  motions  were  made,  on  the  part  of  the  tenants,  to  dis- 
dismiss  these  causes  for  want  of  jurisdiction.  The  motions  were 
granted. 

The  demandant,  at  a  later  period,  moved  to  reinstate  the  causes, 
and  amend,  by  inserting  an  averment  that  the  premises  were  of  the 
value  of  five  hundred  dollars,  &c    This  motion  was  denied. 

The  court  was  also  moved  by  the  demandant  to  compel  records  to 
be  made  up  in  order  that  the  judgments  might  be  reviewed  by  writ 
of  error.    These  motions  were  al^  refused. 

On  affidavits  disclosing  these  facts,  this  court  made  a  rule  rm^AA 
*at  the  last  term,  requiring  the  judge  of  the  district  court  to  >- 
show  cause  why  a  mandamus  should  not  issue  to  compel  him, 

1.  To  reinstate  and  try  these  causes,  &c. 

2.  To  permit  such  amendments  to  be  made  in  the  pleadings  as 
may  be  necessary  to  aver  jurisdiction. 

3.  Or  to  require  records  to  be  made  up  and  filed,  so  that  this  court 
may  bring  up  the  judgments  by  writ  of  error,  &c. 

To  this  rule  the  judge  has  answered,  and  has  presented  the  state- 
ment which  is  filed. 

1.  The  first  inquiry  is,  did  the  court  below  decide  right  in  refusing 
to  permit  the  amendment  to  be  made  7 

The  defect  is  one  of  substance ^  not  of  form ;  and  it  is  not  there- 
fore amendable  of  course.  1  Paine,  486.  It  might,  perhaps,  well 
be  doubted  whether  a  court  can,  in  any  case,  amend  in  a  matter 
necessary  to  give  jurisdiction.  It  is,  however,  believed,  that  a  dif- 
ferent rule  has  prevailed  in  the  courts  of  the  United  States,  and  there- 
fore the  proceeding  will  not,  at  this  time,  be  called  in  question. 

It  is  then  assumed  that  the  court  below  hud  power  to  make  this 
amendment  It  also  had  power  to  refuse  to  make  it  No  special 
ffrounds  were  shown  for  granting  these  applications  to  the  court 
below :  no  affidavit,  in  fact,  was  presented  as  a  foundation  for  the 
motion.  Would  the  court  grant  it  without  affidavit?  proof?  It  was 
in  the  discretion  of  the  court 

Has  a  demandant,  in  a  writ  of  right,  a  right  to  amend  of  cour 
on  mere  motion,  wiUiout  showing  any  cause,  in  a  matter  of  sul 
stance?    1  Paine,  492.    The  answer  of  the  judge  cites  the  au- 
thorities.   4  Bos.  and  Pull.  64;  6  Bos.  and  Pull.  429;  1  Marshall, 
602;  1  Cowen,  1. 

There  is  a  further  objection.     Before  these  causes  were  com 
menccd,  a  statute  was  passed  in  New  York  abolishing  writs  of  rights 
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after  a  certain  day,  and  which  day  arrived  before  the  motions  to 
amend  were  made.  When  the  motions  to  amend,  therefore,  were 
made,  such  actions  could  not  be  brought  in  New  Ifork  in  its  own 
courts.  That  statute  was  equally  applicable  to  the  district  court;  so 
that  no  writ  of  right  could  then  be  prosecuted  in  that  court 

This  was  a  good  objection  to  the  amendment.  The  amendment 
would  have  been  an  evasion  of  the  statute  abolishing  writs  of  right : 
^f)i51  ^^  would,  in  effect,  have  given  an  action  which  *had  been 
J  abolished, — virtually  repealing  the  statute.  Cited  by  the 
judge,  1  Cowen,  156;  2  Dum.  and  East,  707,  708;  6  Dum.  and 
East,  171,  648;  17  John.  346. 

It  is  submitted  that  the  district  judge,  in  refusing  to  allow  the 
amendments,  decided  correctly.  But  if  he  did  not,  this  court  will 
not  proceed  by  a  mandamus  to  correct  his  enors.  Such  a  proceeding 
is  not  an  exercise  of  original  jurisdiction;  and  if  it  is  the  employ- 
ment of  the  appellate  power  of  this  court,  it  cannot  be  used  in  this 
form.  Congress  may  extend  the  powers  of  this  court  to  any  cases 
under  the  constitution  of  judicial  cognisance;  but  they  have  not 
given  the  power  by  proceedings  for  a  mandamus  to  examine  into  the 
action  of  the  inferior  courts  in  matters  of  this  description.  The 
power  to  issue  a  mandamus  exists  under  the  fourteenth  section  of  the 
judiciary  act  of  1789,  and  it  does  not  comprehend  this  case.  The 
writ  of  mandamus  is  never  used  for  such  purposes. 

It  does  not  lie  to  control  or  coerce  the  discretion  of  a  subordinate 
tribunal.  1  Wend.  299;  1  Cow.  423;  2  Cow.  468,  483;  6  Cow. 
393;  7  Cow.  363,  623;  1  Paine,  463. 

No  doubt  is  entertained  of  the  power  of  this  court  to  award  a 
mandamus  for  the  last  purpose  indicated  in  the  rule;  that  is,  to 
compel  records  to  be  made  up  and  filed,  1  Paine,  465.  This 
court  may  review  the  judgments  of  the  district  court  by  writ  of 
error.  But  no  such  judgment  can  be  brought  up  until  a  record  has 
been  filed. 

This  court  may  compel  such  record  to  be  filed.  That  power  is 
<'  necessary,"  to  enable  this  court  to  exercise  its  jurisdiction  by  writ 
of  error.  The  writ  of  mandamus  is,  for  that  purpose,  "agreeable  to 
the  principles  and  usages  of  law."  This  court  then,  for  that  pur- 
pose, may  award  it  For  that  purpose  the  parties  interested  in  this 
case  have  no  objection  that  it  should  issue. 

What  will  it  bring  up?  A  judgment  of  the  court  dismissing  the 
cause  for  want  of  jurisdiction.  If  that  judgment  was  correct,  it 
must  be  affirmed.  Let  it  be  brought  here  if  the  demandant  asks  iL 
Whether  it  is  cl  final  judgment,  has  not  been  examined ;  nor  is  it 
regarded  as  material.  Perhaps,  however,  the  better  opinion  is,  that 
it  ia  not  a  final  judgment. 

•AAA1      Judgments  of  nonsuit  cannot  be  removed  by  writ  of  error. 
^^^J  ^3  DaU.  401;  4  Dall.  22;  4  Wheat.  73;  6  Cranch,  280;  7 
Cranch,  162. 

On  a  writ  of  error  to  an  inferior  tribunal,  which  had  given  a  judg- 
ment on  the  merits,  if  it  appears  from  the  pleadings  tfiat  the  court 
480 


Digitized  by 


Google 


JANUARY  TERM,  1833.  646 

«  [£z  parte  Bradstieet.] 

below  had  no  jurisdiction,  ibis  court  cannot  award  a  venire  de  nova. 
3  Uall.  19.  Then  why  require  a  record  to  be  made  out?  These 
matters  are  stated  not  as  objections ;  for  none  are  made,  if  these 
were  in  fact  final  judgments.  So  far  the  jurisdiction  of  this  court 
is/conceded. 

But  it  may  perhaps  be  said  on  the  other  side,  that  the  judgments 
which  have  been  rendered  are  not  T^no/ iudgments;  ana  therefore 
not  removable  by  writ  of  error.  That  it  is  therefore  proper  to  com- 
pel the  court  to  reinstate  and  try  the  causes,  to  the  end  that  fiTial 
judgments  may  be  rendered.  6  Wheat  601,  602;  6  Peters,  667; 
2  Laws  U.  S.  64,  22. 

For  what  end  reinstate,  try  and  determine  them  ?  If  judgments 
should  pass  in  favour  of  the  demandant,  they  would  be  erroneous. 
She  therefore  cannot  desire  such  judgments.  The  pleadings  being 
defective, and  fatally  so;  she  cannot  possibly  have  a  valid  judgment 
on  them.  If  rendered  in  her  favour  it  would  be  erroneous :  if  ren- 
dered against  her,  she  could  not  reverse  it.  No  venire  de  novo  could 
be  awarded  in  such  case.    3  Dall.  19. 

But  if  this  court  may  compel  the  court  below  by  mandamus  to 
reinstate  and  try  the  causes,  and  render ^na/ judgments  therein; 
yet  it  cannot,  as  it  is  supposed,  compel  that  court  to  grant  the  amend- 
ments asked  for.  The  judgments  will  be  just  aajinal  without,  as 
with  the  amendments. 

It  has  already  been  said  that  a  mandamus  does  not  lie  to  coerce 
the  discretion  of  a  subordinate  tribunal.  Now  it  is  insisted  that  it 
was  discretionary  with  the  court  below  to  make,  or  refuse  to  make 
this  amendment  That  the  question  was  for  that  court  alone^  and 
that  it  cannot  be  controlled  here. 

Under  the  act  of  congress,  amendments,  like  the  one  in  question, 
are  not  demandable  of  right 

1.  The  judiciary  act  of  1789  (sect  32)  in  its  first  clause,  declares 
that  no  summons,  &c.,  shall  be  abated,  &c.,  ^'  for  any  defect  or  want 
qfform.^^    But  this  is  not  a  formal  defect,  it  is  one  of  svbstance. 

^2.  That  section  declares  that  the  court  may  amend  {my  r#g^ir 
defect  upon  such  conditions  as  the  court,  in  its  discretiony  ^ 
shall  prescribe.     This  section  gives  perhaps  full  power  to  the  court 
below  to  make  the  amendment    But  it  is  to  be  made  on  condition  ; 
such  condition  as  the  court  in  its  discretion  shaU  prescribe. 

Permitting  amendments  is  a  matter  of  discretion.  Cited,5  Crancb, 
17 ;  2  Peters'  Cond.  Rep.  176 ;  6  Cranch,  267,  n.;  6  Crancb,  217; 
2  Peters'  Cond.  Rep.  361;  9  Wheat  676;  11  Wheat  280;  3 
Peters,  32 ;  6  Peters,  666 ;  1  Paine,  466,  467. 

The  court  below  therefore  is  not  compellable  by  mandamus  to 
allow  them. 

It  is  then  submitted  to  the  court : 

1.  That  the  court  below  decided  correctly  in  refusing  the  amend- 
ment— it  being  a  writ  of  right  It  would  not  have  l^en  made  in 
England.  It  should  not  have  been  made  when  moved,  as  no  writ 
of  right  could  then  have  been  prosecuted  in  New  Yorir. 
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3.  It  was  not  at  all  courts  a  matter  resting  in  the  discretion  of  dmt 
court,  which  cannot  be  controlled  by  a  mandamus. 

Mr.  Jones,  for  the  defendant 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court 

After  hearing  counsel,  and  considering  the  cause  shown  by  the 
honourable  the  judge  for  the  court  of  the  United  States  for  the 
northern  district  of  New  York ;  this  court  is  of  opinion  that  it  ought 
not  to  exercise  any  control  over  the  proceedings  of  the  district  court 
in  allowing  or  refusing  to  allow  amendments  in  the  pleadings;  but 
that  every  party  has  a  right  to  the  judgment  of  this  court  in  a  suit 
brought  by  him  in  one  of  the  infenor  courts  of  the  United  States, 
provided  the  matter  in  dispute  exceeds  the  sum  or  value  of  two 
thousand  dollan. 

In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  thing  demanded  to  be  stated 
in  the  declaration,  the  practice  of  this  court,  and  of  the  couits  of  the 
United  States,  is,  to  allow  the  value  to  be  given  in  evidence.  In  pur- 
suance of  this  practice,  the  demandant  in  the  suits  dismissed  by 
order  of  the  judge  of  the  district  court,  had  a  right  to  give  the  value 
of  the  property  demanded  in  evidence,  at  or  ^fore  £e  trial  of  the 
moAgi  cause ;  and  would  *have  a  right  to  give  it  in  evidence  in  this 
J  court  Consequently  he  cannot  be  legally  prevented  from 
bringing  his  case  before  this  tribunal.  The  court  doth  therefore  direct 
that  a  mandamus  be  awarded  to  the  judge  of  the  court  of  the  United 
States  for  the  northem  district  of  New  York,  requiring  the  said  judge 
to  reinstate,  and  proceed  to  tiy  and  adjudge  according  to  the  right  of 
the  case,  the  several  writs  of  right,  and  the  mises  thereon  joined,  lately 
pending  in  said  court,  between  Mcutha  Bradstreet,  demandant,  and 
ApoUos  Cooper  et  al.  tenants. 

The  following  mandamus  was  issued  by  order  of  the  couit  United 
States  of  America,  ss. 

To  the  honourable  Alfred  Concklin,  judge  of  the  district  court  of 
the  United  States  for  the  northem  district  of  New  York,  greeting : 

Whereas,  one  Martha  Bradstreet  hath  heretofore  commenced  and 
prosecuted,  in  your  court,  several  certain  real  actions,  or  writs  of  right, 
in  your  court  lately  pending  between  the  said  Martha  Bradstreet,  de- 
mandant, and  the  following  named  tenants  severally  and  respectively, 
to  wit,  ApoUos  Cooper  and  others  [naming  them].  And  whereas, 
heretofore,  to  wit,  at  a  session  of  the  supreme  court  of  the  United 
States,  held  at  Washington  on  the  second  Monday  of  January,  in  the 
year  1832,  it  appeared,  upon  the  complaint  of  the  said  Martha  Brad- 
street, among  other  things,  that  at  a  session  of  your  said  court,  lately 
before  holden  by  you,  according  to  law,  all  and  singular  the  said 
writs  of  right  then  and  there  pending  before  your  said  court,  upon 
the  several  motions  of  the  tenants  aforesaid,  were  dismissed  for  the 
reason  that  there  was  no  averment  of  the  pecuniary  value  of  the 
lands  demanded  by  the  said  demandant  in  the  several  counts  filed 
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and  exhibited  by  the  said  demandant  against  the  several  tenants 
aforesaid ;  which  orders  of  your  said  court,  so  dismissing  the  said 
actions,  were  against  the  will  and  consent  of  demandant ;  whereupon 
the  said  supreme  court,  at  the  instance  of  said  demandant,  granted 
a  rule  reauiring  ^ou  to  show  cause,  if  any  vou  had,  among  other 
things,  wny  a  wnt  of  mandamus  from  the  said  supreme  court,  should 
not  be  awarded  and  issued  to  you,  commanding  you  to  reinstate  and 
proceed  to  try  and  adjudge,  according  to  the  law  and  right  of  the 
case,  the  several  writs  of  right  aforesaid,  and  the  mises  th^rdn  joined. 
And  whereas,  at  the  late  'session  of  the  said  supreme  court  r^^g 
held  at  Washington  on  the  second  Monday  of  January,  in  I- 
the  year  1833,  you  certified  and  returned  to  the  said  supreme  court, 
together  with  the  said  rule,  that  after  the  mises  had  been  joined  in 
the  several  causes  mentioned  in  the  said  rule,  motions  were  made 
therein,  on  the  part  of  the  tenants,  that  the  same  should  be  dismissed 
upon  the  ground  that  the  counts  respectively  contained  no  allegation 
of  the  value  of  the  matter  in  dispute,  and  that  it  did  not  therefore 
appear,  by  the  pleadings,  that  the  causes  were  within  the  jurisdiction 
of  the  court :  that,  in  conformity  with  what  appeared  to  have  been 
the  uniform  language  of  the  national  courts  upon  the  question,  and 
your  own  views  of  the  law,  and  in  accordance  especially  with 
several  decisions  in  the  circuit  court  for  the  third  circuit  (see  4  Wash. 
0.  C.  Rep.  482,  624,)  you  ^^ranted  their  motions;  and  assuming 
that  the  causes  were  rightly  dismissed,  it  follows  of  course  that  you 
ought  not  to  be  required  to  reinstate  them,  unless  leave  ought  also  to 
be  granted  to  the  demandant  to  amend  her  counts :  and  whereas, 
afterwards,  to  wit  at  the  same  session  of  the  said  supreme  court  last 
aforesaid,  upon  consideration  of  your  said  return  and  of  the  cause 
shown  by  you  therein  against  the  said  rule's  being  made  absolute, 
and  against  the  awarding  and  issuing  of  the  said  writ  of  mandamus, 
and  upon  consideration  of  the  aiguments  of  counsel,  as  well  on  your 
behalf,  showing  cause  as  aforesaid,  as  on  behalf  of  the  said  demand- 
ant, in  support  of  the  said  rule,  it  was  considered  by  the  said  supreme 
court,  that  you  had  certified  and  returned  to  the  said  court  an  insuf- 
ficient cause  for  having  dismissed  the  said  actions,  and  against  the 
awarding  and  issuing  of  the  said  writ  of  mandamus,  pursuant  to  the 
rule  aforesaid ;  the  said  supreme  court  being  of  opinion,  and  having 
determined  and  adjudged  upon  the  matter  aforesaid,  that  in  cases 
where  the  demand  is  not  made  for  money,  and  the  nature  of  the 
notion  does  not  require  the  value  of  the  thing  demanded  to  be  stated 
in  the  declaration,  the  practice  of  the  said  supreme  court,  and  of  the 
courts  of  the  United  States,  is  to  allow  the  value  to  be  given  in  evi- 
dence: that,  in  pursuance  of  this  practice,  the  demandant  in  the 
suits  dismissed  by  order  of  the  judge  of  the  district  court,  had  a  right 
to  give  the  value  of  the  property  demanded  in  evidence,  either  at  or 
before  the  trial  of  the  cause,  and  would  have  a  right  to  give  it  in 
evidence  *in  the  said  supreme  court;  consequently  that  she  rmagQ 
cannot  be  legally  prevented  from  bringing  her  cases  before  ^ 
the  said  supreme  court ;  and  it  was  also  then  and  there  considered 
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by  the  sftid  supreme  oomt,  that  the  peremptory  writ  of  the  United 
States  issue  requiring  and  commanding  you,  the  said  judge  of  the 
said  district  court,  to  reinstate  and  proceed  to  try  and  adjudge,  ac- 
cording to  the  law  and  right  of  the  case,  the  several  writs  of  tight  and 
the  mises  therein  joined,  lately  pending  in  your  said  court  between 
the  said  Martha  Biadstreet,  demandant,  and  Apollos  Cooper  and 
others,  the  tenants  aforesaid ;  therefore,  you  are  hereby  commanded 
and  enjoined,  that  immediately  after  the  receipt  of  this  writ,  and 
without  delay,  you  reinstate  and  proceed  to  try  and  adjudge  accord- 
ing to  the  law  and  right  of  the  case,  the  several  writs  of  right  and 
the  mises  therein  joined,  lately  pending  in  your  said  court  between 
the  said  Martha  Bradstreet,  demandant,  and  the  said  ApoUoe  Cooper 
and  others,  the  tenants  herein  above  named,  so  that  complaint  be  noC 
affain  made  to  the  said  supreme  court;  and  that  you  certify  perfect 
obedience  and  due  execution  of  this  writ  to  the  said  supreme  court, 
to  be  held  on  the  first  Monday  in  August  next  Hereof  fail  not  at 
your  peril,  and  have  then  there  this  writ 

Wimess  the  honourable  John  Marshall,  chief  justice  of  said  su- 
preme court,  the  second  Monday  of  January  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-three. 

W.  T.  Carrol, 
Clerk  of  the  supreme  court  of  the  United  States. 
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^HE  State  of  Rhode  Island,  complainant,  v.  The  State 
OF  Massachusetts. 

MR.  ROBBINS,  solicitor  for  the  Gomplainant,  having  renewed 
(lis  motion  of  last  term  in  this  case,  prayed  the  court  to  award  such 
process,  and  in  such  form,  as  the  court  may  deem  proper. 

On  consideration  of  the  motion  made  in  this  case,  it  is  now  here 
ordered  by  the  court  that  process  of  subpcBna  be,  and  the  same  is 
hereby  awarded  as  prayed  for  by  the  complainant,  and  that  said 
process  issue  against  ^^  The  commonwealth  of  Massachusetts." 
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PRINCIPAL    MATTERS. 


AtfRON. 

1.  A  suit  on  a  lecognixaaca  of  bail  is  an  original  prooeedinff.    A  scire  facias 

upon  a  judgment  is  to  some  purposes  only  a  continuation  of  the  former 
suit.  But  an  action  of  debt  on  a  judgment  is  an  original  suit.  Daoii  ▼. 
Packard.   276. 

2.  An  action  of  debt  on  a  recognizance  of  bail  may  be  brought  in  a  different 

court  firom  that  in  which  tSe  original  proceedings  were  commenced.    3id, 

3.  Action  of  coTenant  brousht  by  the  plaintiff  in  error  to  recoTer  the  amount  of 

certain  rents  alleged  to  nave  been  due  and  inarrear  from  the  defendant  since 
the  death  of  his  intestate  under  an  indenture,  by  which  a  certain  annual  rent 
was  reserved  out  of  the  property  conveyed  by  the  indenture,  and  which  the 
grantee  coyenanted  to  pay :  a  clause  of  re-entry  for  non-payment  of  the  rent 
being  contained  in  the  deeo.  By  the  court :  it  is  firmly  est^Iished,  that  on  a 
covenant  to  pay  rent,  reserved  by  the  deed  granting  real  estate  subject  to  the 
rent,  the  personal  representatives  of  the  covenantor  are  liable  for  the  non-pay- 
ment of  the  rent,  aner  an  assignment,  although  there  may  also  be  a  good 
remedy  against  the  assignee.  The  laws  of  Virginia  have  not,  in  this  respect, 
narroweddown  the  responsibility  fliisting  by  the  oonmu>n  law  in  T!«gift»^*i. 
8eoU  V.  XiMtf'*  Jdmimitrator.    696, 

4.  The  assignee  of  a  fee  farm  rent,  bein^  an  estate  of  inheritance,  is,  upon  the 

principles  of  the  common  law,  entitled  to  sua  thereibr  in  his  own  name, 
it  is  an  exception  from  the  general  rule,  that  choees  in  action  cannot  be 
transferred,  and  stands  upon  the  ^nnd  of  being,  not  a  mare  personal  debt, 
but  a  perdurable  inheritance.    JRnd. 

5.  Action  on  a  bond  executed  by  William  Carson,  as  paymaster,  and  sined  by 

A.  L.  Duncan  and  John  Carson  as  his  sureties,  conditioned  that  William 
Carson,  paymaster  for  the  United  States,  should  peifezm  the  duties  of  that 
office  within  the  district  of  Orleans,  llie  breach  alleged  was  that  W.  C. 
had  received  large  eums  of  money  in  his  official  capacity,  in  his  lifetime, 
which  he  had  refused  to  pay  into  the  treasury  of  the  United  States.  The 
bond  was  dnwn  in  the  names  of  Abnor  L.  Duncan,  John  Carson  and  Thomas 
Duncan  as  sureties  for  WilUam  Carson,  but  vras  not  executed  by  Thomas 
Duncan.  There  were  no  witnesses  to  the  bond,  but  it  was  acknowledged 
by  all  the  parties  to  it  before  a  notary  pubhc.  The  defendants,  the  heirs 
and  representatives  of  A.  L.  Duncan,  in  answer  to  a  petition  to  compel  the 
payment  of  the  bond,  say  that  it  was  stipulated  and  understood,  when  the 
bond  was  executed,  that  one  Thomas  Duncan  should  sign  it,  which  was 
never  done,  and  the  bond  was  never  completed ;  and  therefore  A.  L.  Duncan 
was  never  oound  by  it :  they  also  say,  that,  as  the  representatives  of  A.  h, 
Duncan,  they  are  not  liable  for  the  alleged  defelcation  of  Willuun  Carson, 
because  he  acted  as  paymaster  out  of  the  limits  of  the  district  of  Louisiana; 
and  the  deficiencies,  if  any,  occurred  without  the  Ihnits  of  the  said  district. 
Before  the  jury  were  sworn  the  defendants  offsred  a  statement  to  the  court 
for  the  purpose  of  obtaining  a  special  verdict  on  the  fects,  according  to  the 
provisions  of  the  act  of  t&  legislature  of  Louisiana  of  1818.  The  court 
would  not  suffer  the  same  to  be  given  to  the  jury  for  a  special  finding,  be- 
cause it  *<  was  contrarv  to  the  practice  of  the  court  to  compel  a  jury  to  find 
a  special  verdict.''    The  judge  charged  the  jury  that  the  bond  sued  upon 
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was  not  to  be  ffoverned  by  the  laws  of  Louisiana  in  force  when  the  bond 
was  siened  at  New  Orlerns,  but  that  this  and  all  similar  bonds  most  be  con- 
sidered as  having  been  executed  at  the  seat  of  the  ffoyernment  of  the  United 
States,  and  to  be  governed  by  the  principles  of  the  common  law;  that 
although  the  copy  of  the  bond  sued  on,  which  was  certified  from  the  treasury 
department,  exhibited  a  scrawl  instead  of  a  seal,  yet  they  had  a  right  to 
presume  that  the  original  bond  had  been  executed  according  to  law ;  and 
that  in  the  absence  of  all  proof  as  to  the  limits  of  the  district  of  New  Orleans, 
the  jury  was  bound  to  presume  that  the  defiUcation  occurred  within  the 
district  ,*  and  if  the  paymaster  acted  beyond  the  limits  of  the  district,  it  wu 
incumbent  on  the  defendants  to  prove  the  fact :  held,  that  there  was  no 
error  in  these  decisions  of  the  district  court  of  Louisiana.  This  is  an  official 
bond,  and  was  given  in  pursuance  of  a  law  of  the  United  States.  By  this 
law,  the  conditions  of  the  bond  were  fixed ;  and  also  the  manner  in  which 
its  obligations  should  be  enibrced.  It  was  delivered  to  the  treasury  depart- 
ment at  Washington ;  and  to  the  treasury,  did  the  pavmaster  and  his  sureties 
become  bound  to  pay  any  moneys  in  his  hands.  These  powers  exercised 
by  the  federal  government  cannot  be  questioned.  It  has  the  power  of  pre- 
scribing under  its  own  laws,  what  kmd  of  security  shaU  be  given  by  its 
agents  for  a  faithful  discharge  of  their  public  duties.  And  in  such  cases 
the  local  law  cannot  afiect  the  contract,  as  it  is  made  with  the  government; 
and,  in  contemplation  of  law,  at  the  phtce  where  its  principal  powers  ais 
exercised.  Dwican^i  Han  v.  Uu  UnUed  SUOn,  435. 
ADMXRALTY. 

1.  A  libel  was  filed  in  the  district  court  of  the  United  States  for  the  eastern  dis- 

trict of  Louisiana,  against  the  steamboat  Planter,  by  H.  and  V..  citizens  of 
New  OrlesLus,  for  the  recovery  of  a  sum  of  money  alleged  to  be  aue  to  them, 
as  shipwrights,  for  work  done  and  materials  found  in  the  repairs  of  the 
Planter.  The  libel  asserts  that,  by  the  admiralty  law  and  the  laws  of  the 
state  of  Louisiana,  they  have  a  lien  and  privilege  upon  the  boat,  her  tacUe, 
&c.,  for  the  payment  of  the  sums  due  for  the  repairs  and  materials,  and  prsys 
admiralty  process  against  the  boat,  &c.  The  answer  of  the  owners  of  the 
Planter  avers  that  they  are  citizens  of  Louisiana,  residing  in  New  Orleans; 
that  the  libellants  are  also  citizens,  and  that  the  court  have  no  jurisdiction 
of  the  cause.  Held,  that  this  was  a  case  of  admiralty  jurisdiction.  Pcynwx 
et  al,  V.  Howard  et  at.    324. 

2.  By  the  civil  code  of  Louisiana,  workmen  employed  in  the  construction  or 

repairs  of  ships  or  boats  enjoy  the  privilege  of  a  lien  on  such  ships  or  boats, 
without  being  bound  to  reduce  their  contracts  to  writing,  whatever  may  be 
their  amount ;  but  this  privilege  ceases  if  thev  have  allowed  the  ship  or  boat 
to  depart  without  exercising  meir  rights.  The  state  law,  therefore,  gii^es  a 
lien  in  this  case.    Jbid, 

3.  In  the  case  of  the  General  Smithy  4  Wheat.  438,  S.  C.  4  Peters'  Condensed  Re- 

ports, it  is  decided  that  the  jurisdiction  of  the  a  Jmiralty  in  cases  where  the 
repairs  are  upon  a  domestic  vessel,  depends  upon  the  local  law  of  the  state. 
Where  the  repairs  have  been  made  or  necessaries  furnished  to  a  foreign 
ship,  or  to  a  ship  in  the  ports  of  a  state  to  which  she  does  not  belong,  the 
general  maritime  law  gives  a  lien  on  ships  as  security :  and  the  party  may 
maintain  a  suit  in  the  admiralty  to  enforce  his  right.  But,  as  to  repairs  or 
necessaries  in  the  port  or  state  to  which  the  ships  belong,  the  case  is  go- 
verned altogether  by  the  local  law  of  the  state :  as  no  Uen  is  implied  unless 
it  is  reco^mzed  by  that  law.  But  if  the  local  law  gives  the  lien,  it  may  be 
enforced  m  the  admiralty.    Snd. 

4.  The  services  in  this  case  were  performed  in  the  port  of  New  Orleans,  and 

whether  this  was  within  the  jurisdiction  of  the  admiralty  or  not,  depends  on 
the  &ct  whether  the  tide  in  the  Mississippi  ebbs  and  flows  as  high  up  the 
river  as  the  port  of  New  Orleans.  The  court  considered  themselves 
authorized  judicially  to  notice  the  situation  of  New  Orleans,  for  the  purpose 
of  determining  whether  the  tide  ebbs  and  flows  as  high  up  the  river  as  that 

Slace ;  and  l^ing  satisfied  that  although  the  current  of  the  Mississippi  at 
few  Orleans  may  be  so  strong  as  not  to  be  turned  backwards  by  the  tide, 
yet  the  efiect  of  the  tide  upon  the  current  is  so  great  as  to  occasion  a  re- 
gular rise  and  faU  of  the  water ;  New  Orleans  may  be  properly  said  to  be 
within  the  ebb  and  fiow  of  the  tide,  and  the  jurisdiction  of  the  admiralty  pre- 
vails there.    Jbid. 

5.  In  order  to  the  decision  whether  the  admiralty  jurisdiction  attaches  to  such 
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seryices  as  those  performed  by  the  llbeUants,  the  material  consideration  is. 
whether  the  service  was  essentially  a  maritime  service^  and  to  be  performea 
substantially  on  the  sea  or  tide  water.  It  is  no  objection  to  the  jurisdiotion 
of  the  admiralty  in  the  case,  that  the  steamboat  Planter  was  to  he  employed 
in  navigating  waters  beyond  the  ebb  and  flow  of  the  tide.  In  the  case  of 
the  steamboat  Jefferson,  it  was  said  by  this  court  that  there  is  no  doubt  the 
jurisdiction  exists  although  the  commencement  or  termination  of  the  voyage 
may  happen  to  be  at  some  place  beyond  the  reach  of  the  tide.    Ibid, 

6.  Some  of  the  older  authorities  seem  to  ^ve  countenance  to  the  doctrine  that 

an  express  contract  operates  as  a  waiver  of  the  Uen :  but  it  is  settled  at  the 
present  day,  that  an  express  contract  for  a  stipulated  sum  is  not  of  itself  a 
Mraiver  of  a  lien ;  but  that,  to  produce  that  eflect,  the  contract  must  con- 
tain some  stipulations  inconsistent  with  the  continuance  of  such  Uen,  or 
from  which  a  waiver  may  fairly  be  inferred.    Ibid, 

7.  Jurisdiction. 
ALIENS. 

An  alien  does  not  lose  his  right  to  sua  in  the  courts  of  the  United  States  by  a 
residence  in  a  state  of  the  union.    Bnedlani  H  al.  v.  NieoUt  H  al,    413. 
APPEAL. 

1.  R.  being  indebted  to  the  Farmers'  Bank  of  Alexandria,  on  certain  promissory 
notes  exceeding  in  amount  one  thousand  dollars,  conveyed  to  H.  a  lot  of 
ffround  in  Alexandria,  exoeedinc  one  thousand  dollars  in  value,  devised  to 
ner  by  her  husband,  to  secure  the  jwyment  of  the  said  notes  by  sale  of  the 
lot.  K.  claimed  an  estate  in  fee  in  the  property  conveyed  to  the  trustee. 
The  sum  due  to  the  bank  was  reduced  by  jwymenU  to  less  than  one  thousand 
dollars,  and  R.  being  deceased,  a  bill  was  filed  by  the  bank  to  compel  the 
trustee  to  sell  the  property  conveyed  to  him  by  K.  for  the  payment  of  the 
balance  of  the  debt.  The  circuit  court  decreed  that  R.  hold  no  other  interest  in 
the  property  than  a  life  estate,  and  dismissed  the  bill.  The  complainants 
appealed.  On  a  motion  to  dismiss  the  appeal  for  want  of  jurisdiction,  the 
debt  remaining  due  to  the  bank  being  loss  than  one  thousand  dollars,  the 
amount  reqidrad  to  give  jurisdiction  in  appeals  and  write  of  error  from  tbo 
circuit  court  of  the  mstrict  of  Columbia;  it  was  held  that  the  real  matter  in 
controversy  was  the  debt  claimed  in  the  bill ;  and  though  the  title  ofithe  lot 
might  be  inquired  into  incidentally,  it  does  not  constitute  the  object  of  the 
suit.  The  appeal  was  dismissed.  Farmer^  Bank  €fJUxamdria  v.  Hotjfet  al,  168. 

3.  No  evidence  can  be  looked  into  in  this  court,  which  exercises  an  appellate 
jurisdiction,  tliat  was  not  before  the  circuit  court ;  and  the  evidence  certified 
with  the  record  must  be  considered  here  as  the  only  evidence  before  the 
court  below.  ML  in  certifying  a  recorcL  a  part  of  the  evidence  in  the  case 
had  been  omitted,  it  might  be  certified  m  ooedience  to  a  certiorari;  but,  in 
such  a  case,  it  must  appear  from  the  record  that  the  evidence  was  used  or 
ofiered  to  the  circuit  court.    Hdnnta  €t  al,  v.  TVout  et  al,    171. 

5.  A  decree  was  pronounced  by  the  district  court  of  the  United  States  for  the 

district  of  Alexandria,  in  December,  1829,  from  which  the  defendants 
appealed,  but  did  not  bring  up  the  record.  At  January  term)  1832,  the  ap- 
pellees, in  pursuance  of  the  rule  of  court,  brought  up  the  record  and  filed 
It ;  and  on  motion  of  their  counsel,  the  appeal  was  dismissed.  On  the  9th 
of  Mardi,  1832.  a  citation  was  signed  by  the  chief  jnstiee  of  the  court  for 
the  district  of  Columbia,  citing  the  plaintiffs  in  the  original  action  to  appear 
before  the  supreme  court,  tkm  in  sessum,  and  show. cause  why  the  decree  of 
the  circuit  court  should  not  be  corrected.  A  copy  of  the  record  was  re- 
turned with  the  citation,  '^  executed,"  and  nled  with  the  clerk.  By  the 
court.  The  record  is  brought  up  irregularly,  and  the  cause  must  be  dis- 
missed.    Yeatotn  et  al.  v.  Lenox  et  al.    220. 

I.  The  act  of  March,  1803.  which  gives  the  appeal  from  decrees  in  chancery, 
subjecte  it  to  the  rules  and  regulations  which  govern  writs  of  error.  Under 
this  act  it  has  been  always  held  that  an  ap^»d  may  be  pmyed  in  court 
when  the  decree  is  pronounced.  But  if  the  appeal  be  pmyed  after  the 
court  has  risen,  the  party  must  proceed  in  the  same  manner  as  had  been 
previously  directed  in  writs  of  error.    Srid. 

y  The  judiciid  act  directe  that  a  writ  of  error  must  be  allowed  by  a  judge,  and 
that  a  citation  shall  be  returned  with  the  record;  the  adverse  party  to  have 
at  least  twenty  days'  notice.  This  notice,  the  court  understands,  is  twenty 
days  before  the  return  day  of  the  writ.    Ibid. 

6.  Matter  assigned  in  the  appellate  court  aa  enor  in  &ot,  never  appears  upon 
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the  record  of  the  inferior  eonrt ;  if  it  did,  it  woald  be  error  in  law.  Hie 
whole  doctrine  of  allowing  in  the  appellate  ooud  the  aasigmnent  of  enof 
in  fact,  grows  out  of  the  circumstance  that  such  matter  does  not  i^pearon 
the  record  of  the  inferior  court.    Ikm$  ▼.  Packard  et  al.    276. 

7.  Appeal  dismissed  because  all  the  parties  to  the  deone  in  the  circuit  court  Ind 

not  joined  in  the  appeal.     Owimgt  y.  JEtucomiOH..    399. 

8.  The  claimants  of  eighty-four  boxes  of  sugar,  seized  in  the  port  of  New 

Orleans,  for  an  alleged  breach  of  the  rcTenue  laws,  and  oondemned  as  for- 
feited to  the  United  States  for  hayins  been  entered  as  brown  instead  of 
white  sugar,  claimed  an  appeal  from  &e  district  court  of  the  United  States 
to  the  supreme  court.  The  sugars,  while  under  seizure,  were  appraised  at 
two  thousand  six  hundred  and  two  dollars  and  fifty-one  cents,  and  after 
condemnation  they  were  spld  for  two  thousand  three  hundred  and  thirtj- 
eight  dollars  and  forty-eight  cents ;  leaving,  after  deducting  the  ezpeoses 
and  costs  of  sale,  the  sum  of  two  thousand  two  hundred  and  fifty  dollars  and 
six  cents.  The  duties  on  the  sugars,  considering  them  as  white  or  brovn, 
being  deducted  from  the  amount,  reduced  the  net  proceeds  below  two 
thousand  dollars,  the  amount  upon  which  an  appeal  could  be  taken.  Held, 
that  the  value  in  controversy  was  the  value  of  the  property  at  the  time  of  the 
seizure,  exclusive  of  the  duties,  and  that  the  claimant  had  a  right  to  appeal 
to  this  court.     Tfte  United  8taU9  v.  Eigktif-fimrBoxa  <f  aagar,    453. 

0.  A  mandamus  was  issued  by  the  superior  court  of  appeals  of  the  eastern  middle 

district  of  Florida,  directed  to  the  register  and  receiver  of  the  westem  land 
district  of  Florida,  commanding  them  to  permit  the  entry  and  purchase  of 
certain  lands.  From  this  proceeding^  the  register  and  receiver  appealed  to 
this  court.  The  appeal  was  disnussed;  the  proceeding  at  mandamus  being 
at  cooimon  law,  and  therefore  the  removal  to  this  court  should  have  been 
by  writ  of  error.     Ward  d  al.  ▼.  Qrtgary.    633. 

ARKANSAS  TERRITORY. 
Construction  of  statutes  of  the  United  States. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  It  is  not  necessary  to  the  validity  of  a  deed  of  assignment  for  the  benefit  of 

creditors,  that  creditors  should  be  consulted;  though  the  propriety  of  pnr- 
Suing  such  a  course  will  generally  sugjgest  it,  when  they  can  be  conveniently 
assembled.    But  be  this  as  it  may,  it  cannot  be  necessary  that  the  iact 
shouldappear  on  thefiiceofthedecd.    BraAMr  r.  Wat,    608. 

9.  That  a  ffeneral  assignment  of  all  a  man's  property  is  per  m  firaudnleat,  has 

never  c>een  alleged  in  this  country.  The  right  to  make  it  results  firom  the 
absolute  ownership  which  every  man  claims  over  that  which  is  his  own. 
JbUL 

3.  An  assignment  was  made  by  Francis  West,  to  certain  trustees  of  all  his  pio- 

perty,  giving  a  preference  to  particular  creditors ;  who  were  to  be  paid  their 
claims  in  fuE.  before  any  portion  of  the  property  assigned  was  to  be  divided 
among  his  otner  creditors.  By  the  court:  the  preference  given  in  tlusdeed 
to  fiivoured  creditors,  though  liable  to  abuse,  and  perhaps  to  serious  objeo- 
tions.  is  the  exercise  of  a  power  resulting  from  the  ownership  of  propeitr 
whicn  the  law  has  not  yet  restrained.    It  cannot  be  treated  as  a  fraud.  S^ 

4.  The  assignment  excluded  from  the  benefit  of  its  provisions,  all  creditors  who 

should  not  within  ninety  days,  execute  a  release  of  all  claims  and  demands 
on  tho  assignor  of  any  nature  or  kind  whatsoever.  By  the  court.  This 
stipulation  cannot  operate  to  the  exemption  of  any  portion  of  a  debtor's 
property,  from  the  payment  of  his  debts.  If  a  surplus  should  remain  after 
their  extinguishment^  that  would  be  rightfully  his.  Should  the  fund  not  be 
adequate,  no  part  of  it  is  relinquished.  The  creditor  releases  his  claim  onlr 
to  the  future  labours  of  his  debtor.  If  this  release  were  voluntary,  it  wonld 
be  unexceptionable.  But  it  is  induced  by  the  necessity  arising  from  ths 
certainty  of  being  postponed  to  all  those  creditors  who  shall  accept  the 
terms,  by  giving  the  release.  It  is  not  therefore  voluntary.  Humanity  9sA. 
policy  both  plead  so  strongly  in  fiivour  of  leaving  the  product  of  his  ^tnre 
labours  to  the  debtor,  who  has  surrendered  aU  his  property,  that  in  ereiy 
commercial  country  known  to  the  court,  except  our  own,  the  principle  is 
established  by  law.  This  certainly  furnishes  a  very  imposiuff  ar;^fument 
against  its  being  denied.  The  objection  is  certainly  powerful,  that  it  tends 
to  delay  creditors.  If  there  be  a  surplus,  the  surplus  is  placed  in  some 
degree  out  of  the  reach  of  those  who  do  not  sign  the  release,  and  tbeisby 
entitle  themselves  under  the  deed.    But  the  property  is  not  entirely  looked 
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up.  A  court  of  equity,  ezeroising  chancery  jurisdiction,  will  compel  the 
execution  of  the  trust,  and  decree  what  may  remain  to  those  creditors  who 
have  not  acceded  to  the  deed.  Tet  the  court  are  Ga  from  being  satisfied, 
that  upon  general  principle,  such  a  deed  ought  to  be  sustained.    Snd. 

5.  Whatever  may  be  the  intrinsic  weight  of  objections  to  such  a8si|riiments,  they 

seem  not  to  have  prevailed  in  Pennsylvania.  The  construction  which  the 
courts  of  that  state  have  put  on  the  Pennsylvania  statute  of  frauds,  must  be 
received  in  the  oonru  of  the  United  States.    Srid. 

6.  The  assig[nment  transferred  to  the  assignees  a  debt  due  to  the  assignor  by  the 

complainant,  the  complainants  filed  a  bill  against  the  assicmees,  claiming  to 
set  off  against  the  debt  assigned  to  them,  the  amount  of  a  judgment  ob- 
tained by  him  against  the  assignor^  after  the  assignment.  By  the  court 
if  subsequent  to  the  assignment  bemg  made,  and  before  notice  of  it,  any 
counter  claims  be  acquired  by  a  debtor  to  the  assignor,  these  claims  may, 
imquestionably,  be  sustained.  But  if  they  be  acquired  after  notice,  equity 
will  not  sustain  them.  If  it  were  even  true,  that  they  might  have  been  of- 
fered in  evidence  in  a  suit  at  law  brought  in  the  name  of  the  assignor,  he 
who  neglected  to  avail  himself  of  that  advantage,  cannot,  after  judgment, 
avail  himself  of  such  discount  as  plaintiff  in  equity.    Bid. 

BILL  OF  EXCEPTIONS. 

The  whole  charge  of  the  circuit  court  was  brought  up  with  the  record.  By 
the  court.  This  is  a  practice  which  this  court  have  imifi)imly  discoun- 
tenanced, and  which  the  court  trusts  a  rule  made  at  last  term  will  effect- 
ually suppress.    Magniae  v.  Thompmm,    348. 

CASES  CITm)  AND  AFFIRMED. 
1   The  cases  of  Russell  ▼.  Clarke's  Executors,  7  Cranch's  Rep.  89;  3  Peters' 
Condensed  Reports,  417 :  and  Dmmmond  v.  Prestman,  13  Wheat.  Rep.  515, 
cited.    Douglas  Y.  BgynMs.    113. 

2.  In  the  case  of  Polk's  Lessee  ▼.  Wendell,  5  Wheat.  308,  it  is  said  by  this  court, 

that,  on  general  principles,  it  is  incontestable  that  a  ^ntee  can  convey  no 
more  thui  he  possesses.  Hence,  those  who  come  in  under  a  void  grant, 
can  acquire  nothing.    Sampofnac  ▼.  Uu  UmUd  Statet.    222. 

3.  The  cases  of  NoUan  et  aL  ▼.  Torrance,  9  Wheat.  Rep.  537 ;  Connolly  et  al.  v. 

Taylor,  2  Peters.  556;  and  CanMron  v.  M'Roberts,  3  Wheat.  Rep.  991,  cited 
andaflirmed.     Vattier  y.  Emit,    252. 

4.  The  case  of  Carver  v.  Jackson,  4  Peters,  80, 81,  cited.    Magmae  ▼.  Thompmm. 

348. 

5.  The  court  axe  entirely  satisfied  with  their  former  decision  in  the  case  of  the 

Union  Bank  of  Georgetown  v.  Magruder,  3  Peters'  Rep.  87.    T%t  Umxm 
Bamk  af  Ckorgdovm  v.  magruder.    287. 
CHANCERT  AND.  CHANCERY  PRACTICE. 

1.  Practice. 

2.  Evidence. 

3.  A  bill  was  filed  in  the  circuit  court  of  Ohio,  claiminff  a  conveyance  of  certain 

real  estate  in  Cincinnati  from  the  defendants,  andafter  a  decree  in  favour 
of  the  complainants,  and  an  appeal  to  the  supreme  court  the  decree  of  the 
circuit  court  was  reversed,  because  a  certain  Abraham  Garrison,  through 
whom  one  of  the  defendiBuits  claimed  to  have  derived  title^  had  not  been 
made  a  party  to  the  proceedings,  and  who  was,  at  the  time  otthe  institution 
of  the  same,  a  citizen  of  the  state  of  Illinois,  although  the  fact  of  such 
citizenship  aid  not  then  appear  on  the  record.  Afterwards,  a  supplemental 
bill  was  filed  in  the  circuit  court,  and  Abraham  Garrison  appeared  and 
answered,  and  disclaimed  all  interests  in  the  case:  whereupon  the  circuit 
court,  with  the  consent  of  the  complainants,  dismissed  the  bill  as  to  him. 
By  the  court.  If  the  defendants  have  distinct  interests,  so  that  substantial 
justice  can  be  done  by.decreeing  for  or  against  one  or  more  of  them  over 
whom  the  court  has  jurisdiction,  without  affecting  the  interesto  of  others,  its 
jurisdiction  may  be  exercised  as  to  them.  If,  when  the  cause  came  on  for 
hearing,  Abraham  Garrison  had  still  been  a  defendant,  a  decree  mlsht  then 
have  b«en  pronounced  for  or  against  the  other  defendants,  and  thebill  have 
been  dismissed  as  to  him,  if  such  decree  could  have  been  pronounced  as  to 
them  without  affecting  his  interests.  No  principle  of  law  is  perceived 
which  opposes  this  course.  The  incapacity  of  the  court  to  exercise  juris- 
diction over  Abraham  Garrison,  could  not  affect  their  jurisdiction  over  other 
defendants,  whose  interests  were  not  connected  with  his,  and  from  whom 
be  was  separated,  by  dismissing  the  bill  as  to  him.    Vattitr  ▼.  JSOndc  252. 


Digitized  by 


Google 


492  INDEX. 

CHANCERY  AND  CHANCERT  PRACTICE.' 

4.  The  rales  of  law  respecting  a  pnrehaser  without  notice,  are  fonned  for  the 

protection  of  him  who  purchases  a  legal  estate,  and  pays  the  purchase 
money-  without  a  knowledge  of  the  outstanding  equity.  They  do  not  protect 
a  person  who  acquires  no  semblance  of  title.  They  apply  fully,  only  to  the 
purchaser  of  the  legal  estate.  Even  the  purchaser  of  an  equity  is  bound  to 
take  notice  of  any  prior  equity.    Jbid. 

5.  The  bill  set  forth  a  title  in  B.  H.,  the  wife  of  T.  H.,  by  direct  descent  from 

her  brother  to  herself^  and  insisted  on  this  title  to  certain  real  estate.  The 
answer  of  the  defendants  resisted  the  claim,  because  the  land  had  been  cron- 
Teyed  by  the  complainants  before  the  institution  of  the  suit  to  A.  C.  The 
complainant  in  his  replication  admitted  the  execution  of  the  deed  to  A.  C^ 
but  averred  that  it  was  made  in  trust  to  reconvey  the  lot  to  T.  H.,  to  be  held 
bv  him  for  the  use  and  benefit  of  B.  H.,  his  wife,  and  her  heirs,  and  to  enable 
T.  H.  to  manage  and  litigate  the  said  rights;  and  that  A.  H.,  in  execution 
of  the  trust,  made  a  deed  to  T.  H.  The  deed  was  recorded,  and  was 
exhibited,  but  it  did  not  state  the  trust.  The  rules  of  the  court  of  chancery 
will  not  permit  this  departure  in  the  replication  from  the  statements  of  the 
biU.    mid. 

6.  Where  the  ne^  parties  to  a  proceeding  in  chancery  are  the  legal  repiesenta^ 

tives  of  an  original  party,  and  the  proceedings  have  been  revived  in  their 
names,  by  the  order  of  the  court  on  a  bill  of  revivor;  the  settled  practice  is 
to  use  all  the  testimony  which  might  have  been  used  if  no  abatement  had 
occurred.  The  representatives  take  the  place  of  those  which  they 
represent,  and  the  suit  proceeds  in  a  new  form,  unafiected  by  the  change 
of  name.    Mnd, 

7.  To  deprive  a  party  of  the  fruits  of  a  judgment  at  law,  it  must  be  against  eon- 

science  that  he  .should  enjoy  them.  The  party  complaining  must  show  that 
he  has  more  equity  than  the  party  in  whose  favour  the  law  has  decufed. 
Braahior  v.  WtU,    608. 

8.  A  complex  and  intricate  account  is  an  unfit  subject  for  examination  in  a 

court,  and  ought  always  to  be  referred  to  a  commissioner,  to  be  examined  by 
him  and  reported,  in  order  to  a  final  decree.  To  such  report  the  parties 
may  take  any  exceptions,  and  thus  bring  any  question  they  znay  thiiUc  pro- 
per before  the  court.  iMomrg  dt  StTcolomb^t  Hexn  ▼.  The  iMed  States. 
625. 
CONSTITUTIONAL  LAW. 
1.  The  provision  in  the  fifth  amendment  to  the  constitution  of  the  United  States, 
declaring  that  private  property  shall  not  be  taken  for  public  use  without 
just  compensati^A  is  intended  solely  as  a  limitation  on  the  exercise  of 
power  by  the  government  of  the  United  States:  and  is  not  applicable  to  the 
k^lation  of  the  states.    Bamn  v.  lU  Mayor  amd  City  CkmmcU  tf  Bakmurt, 

9.  The  constitution  was  ordained  and  established  by  the  people  of  the  United 

States  for  themselves;  for  their  own  government;  and  not  for  the  govern- 
ment of  individual  states.  Each  state  estabUshed  a  constitution  for  itselil 
and  m  that  constitution  provided  such  UmitaUons  and  restrictions  on  the 
powers  of  Its  particular  government  as  its  judgment  dictated.  The  people 
Of  tHe  Umted  States  framed  such  a  government  for  the  United  States  as 
they  supposed  best  adapted  to  their  situation,  and  best  calcuhited  to  promote 
their  interests.  The  powers  they  conferred  on  this  goverment  wore  to  be 
exercised  by  itself;  and  the  limitations  on  power,  if  expressed  in  ffencral 
terms,  are  naturally  and  necessarily  applicable  to  the  government  created 
by  the  instrument.  They  are  limitations  of  power  granted  in  the  instrument 
itsell;  not  of  distinct  governments  framed  by  cBfferent  persona  and  for 
dmerent  purposes.    Jind, 

^'  ^  ^^.r^i  *?*  P~o««di°g?  "  tW»  ««ae,  bron^t  up  with  the  writ  of  error 
tw  .t-  ^  ""  **  ootreotion  of  error*  of  tho  state  of  New  York,  showed 
^v  »n^i  y!S  oonuneMed  in  the  saptome  court  of  the  state  of  New 
S^Si^J^.  ^*  plamtiff  in  error,  who  was  consul  genera]  of  the  king  of 
cSST-^ut  nS  fi.^  or  ««  up  his  eiempUon  fiom  sat h  suit  in  the  s^pr?ine 
of^ir^^m«f  "'""  beuig  carried  up  to  the  court  for  the  conation 
Ae^oSf  7?  "*'  ^"~.  ■~'«'»e«l  foi  error  in  &ct  j  notwithstanding  which. 
^  e^^of  N^w  l^rK^"^^"'  ?P^""  *•>•  plaiAtiff  i,!  error.  ^  ^Snn 
eLTiSS;  tl»  ^^X  -n  "f  ~«  deciled  that  the  character  of  consul  did  not 

«.nt^oVtcC?^eSoA"^^^;^"«S^«'^:^-^*«i'«>«- 
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4.  As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground  a  state 

court  can  claim  jurisoiotion  of  civil  suits  against  foreign  consuls.  By  the 
constitution,  the  judicial  power  of  the  United  States  extends  to  aU  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls ;  and  the  judi- 
ciary act  of  1789  gives  to  the  district  courts  of  the  United  States,  eocduswdy  <f 
the  courti  cf  the  ieveral  ttalet,  jurisdiction  of  all  suits  against  consuls  and  vice- 
consuls,  except  for  certain  offences  enumerated  in  the  act.    Brid, 

5.  If  a  consul,  being  sued  in  a  state  court,  omits  to  plead  his  privilege'of  exemp- 

tion from  the  suit,  and  afterwards,  on  removing  the  judgment  of  the  inferior 
court  to  a  higher  court  by  writ  of  error,  claims  the  privilege,  such  an 
omission  is  not  a  waiver  of  the  privilege.  If  this  was  to  be  viewed  merely 
as  a  personal  privilege,  there  might  bd  grounds  for  such  a  conclusion,  but  it 
cannot  be  so  considered:  it  is  the  privilege  of  the  country  or  government 
which  the  consul  represents.  This  is  the  light  in  which  foreisn  ministers 
are  considered  by  the  law  of  nations ;  and  our  constitution  and  Taw  seem  to 
put  consuls  on  the  same  footing  in  this  respect.    Rid, 

6.  If  this  privilege  or  exemption  was  merely  personal,  it  can  hardly  be  supposed 

that  it  would  have  been  thought  sufficiently  important  to  require  a  special 
provision  in  the  constitution  and  laws  of  the  United  States.  Higher  con- 
siderations of  public  policy,  doubtless,  led  to  the  provision.  It  was  deemed 
fit  and  proper,  that  the  courts  of  the  government,  with  which  rested  the 
regulation  of  foreign  intercourse,  should  have  cognisance  of  suits  against 
the  representatives  of  such  foreign  ffovernments.    Jbid. 

7.  The  action  in  the  supreme  court  of  New  Tork  against  the  defendant,  was  on 

a  recognisance  of  bail,  and  it  was  contended  that  this  vras  not  an  original 
proceeding,  but  the  continuance  of  a  suit  rightfully  brought  against  one 
who  was  answerable  'to  the  jurisdiction  of  the  court  in  which  it  was  insti- 
tuted, and  in  which  the  plaintiff  in  error  became  special  ball  for  the  defendant ; 
and  therefore  the  act  of  congress  did  not  apply  to  the  case.  Held,  that  the 
act  of  congress  beinff  general  in  its  terms,  extending  to  all  suits  against 
consuls,  it  applied  to  this  suit.    Ibid. 

8.  It  has  been  repeatedly  ruled  in  this  coart,  that  the  court  can  look  only  to  the 

reeord  to  ascertain  what  was  decided  in  the  court  below.    Jbid. 

9.  letter  assigned  in  the  appellate  court  as  error  in  feet,  never  appears  upon 

the  record  of  the  inferior  court;  if  it  did  it  would  be  error  in  hiw.  The 
whole  doctrine  of  allowing  in  the  appellate  court  the  assignment  of  error 
in  fact,  grows  out  of  the  circumstance  that  such  matter  does  not  appear  on 
thorecordof  the  infer^r  court.    iW. 

10.  The  titles  to  lands  under  the  acta  of  the  legislature  of  the  state  of  Penn- 

sylvania^ providing  for  the  sale  of  the  landed  estate  of  John  Nicholson,  in 
satisfaction  of  the  liens  the  state  held  on  those  lands,  and  the  proceedings 
under  the  same  are  valid.    JLestee  of  lAmngUon  v.  Moore.    469. 

11.  These  acts,  and  the  proceedings  under  them,  do  not  contravene  the  provi- 
sions of  the  constitution  of  the  United  States,  in  any  manner  whatsoever. 
Ibid, 

12.  The  words  used  in  the  constitution  of  Pennsylvania  in  declaring  the  extent 
of  the  powers  of  its  legishiture,  are  sufficiently  comprehensive  to  embrace 
the  powers  exercised  over  the  estate  of  John  Nicholson.    Ibid. 

13.  Juan  Madrazzo,  a  subject  of  the  king  of  Spain,  filed  a  libel  praying  aM- 
ralttf  process  against  the  state  of  Georgia,  alleging  that  the  state  was  in 
possession  of  a  certain  sum  of  money,  the  proceeds  of  the  sale  of  certain 
slaves  which  had  been  seized  as  illegally  brought  into  the  state  of  Georgia; 
and  which  seizure  had  been  subsequently,  under  admiralty  proceedings, 
adjudged  to  have  been  illegal,  and  the  right  of  Madrazzo  to  the  slaves,  and 
the  money  arising  from  the  sale  thereof  established  by  the  decision  of  the 
circuit  court  of  the  United  States  for  the  district  of  Georgia.  The  counsel  for 
the  petitioner  claimed  that  the  supreme  court  had  jurisdiction  of  the  case, 
alleging  that  the  eleventh  amendment  of  the  constitution  of  the  United 
States,  which  declares  that  the  judicial  power  of  the  United  States  shall  not 
extend  to  anysuits  in  law  or  e^Mtty,  did  not  take  away  the  jurisdiction  of  the 
courts  of  the  United  States,  m  suits  in  the  admiralty  against  a  state.  Held, 
that  this  is  not  a  case  where  property  is  in  custody  of  a  court  of  admiraltv; 
or  brought  within  its  jurisdiction,  and  in  the  possession  of  any  private  per- 
son. It  is  a  mere  personal  suit  against  a  state  to  recover  proceeds  in  its 
possession,  and  such  a  suit  cannot  be  commeneed  in  this  court  against  a 
state.    Ex  parte  Juan  Madrazzo.    627. 

Vol.  VII.— 2  R 
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CONSTRUCTION  OF  STATUTES  ©F  THE  UNITED  STATES. 

I.  Forffory. 

3.  Robbing  the  mail» 

3.  Constroction  of  the  act  of  congress  passed  the  5th  of  May^  1830,  entitled  "an 

act  for  the  further  extending  the  powers  of  the  judges  of  the  superior  cM>iiif 
of  the  territory  of  Arkansas,  under  the  act  of  the  26th  May,  1824,  and  fox 
other  purposes."    Sampeifrtac  v.  Th$  UniUd  Statea.    222. 

4.  Under  the  provisions  of  an  act  of  congress  passed  on  the  26tb  May.  1324,  pro- 

ceedings were  instituted  in  the  superior  court  of  the  territory  oi  Arkansas, 
by  which  a  confirmation  was  claimed  of  a  grant  of  laud  Sieged  co  haTc 
been  made  to  the  petitioner,  Sanxpeyreac,  by  the  Spanish  government,  prior 
to  the  cession  of  Louisiana  to  the  United  States  by  the  treaty  of  April  3d,  1803, 
This  claim  was  opposed  by  the  district  attorney  of  the  United  States ;  and  the 
court  after  hearing  evidence,  decreed  that  the  petitioner  recover  the  land  from 
the  United  States.  Afterwards,  th^  district  attorney  of  the  United  States,  pro- 
eeedinff  on  the  authority  of  the  act  of  8th  May,  1830,  filed  a  bill  of  review 
founded  on  the  allegation  that  the  original  decree  was  obtained  by  fiaud 
and  surprise,  that  the  documents  produced  in  support  of  the  claim  of  Sam- 
peyreae  were  forged,  and  that  the  witnesses  who  had  been  examined  to 
sustain  the  same  were  perjured.  At  a  subsequent  term  Stewart  was  alloi^ed 
to  become  a  defendant  to  the  bill  of  review,  and  filed  an  answer,  in  \irhich 
the  fraud  and  forgery  are  denied,  and  in  which  he  asserts  that  if  the  same 
.  were  committed,  he  is  ignorant  thereof  and  asserts  that  he  is  a  bona  fide 
purchaser  of  the  land  for  a  valuable  consideration,  from  one  John  J.  Bowie, 
who  conveyed  to  him  the  claim  of  Sampeyreac  by  deed,  dated  about  th» 
22d  October,  1828.  On  a  final  hearing,  the  court  being  satisfied  of  the  for- 
gery, perjury  and  fraud,  reversed  the  original  decree.  Held,  that  these 
pToceedinff s  were  legal,  and  were  authorized  by  the  act  of  the  5th  of  May, 

5.  Almost  every  law  providing  a  new  remedy,  afifects  and  operates  upon  causes 

of  action  existing  at  the  time  the  law  is  passed.  The  law  of  1830  is  in  no 
respect  the  exercise  of  judicial  powers ;  it  only  organizes  a  tribunal  with 
the  powers  to  entertain  judicial  proceedings.  The  act,  in  terms,  applies  to 
bills  filed,  or  to  be  filed.  Such  retrospective  efiect  is  no  imnsual  course 
in  laws  providing  new  remedies.    Ibid. 

6.  The  act  of  1830  does  not  require  that  all  the  technical  rules  in  the  ordinary 

course  of  chancery  proceedings  on  a  bill  of  review  shall  be  pursued  in  pro- 
ceedings instituted  under  the  law.    Rid. 

7.  Construction  of  the  acts  of  congress  relative  to  drawback  on  refined  sugar. 

Barkw  v.  The  United  States.    404. 

8.  The  legislature  did  not,  in  the  enactments  in  reference  to  drawback,  intend 

to  supersede  the  common  principle  of  the  criminal  as  well,  as  the  civil 
jurisprudence  of  the  country,  that  ignorance  of  the  law  will  not  exempt  its 
vioJation.    Srid. 

9.  The  act  of  the  27th  of  March,  1804.  by  which  the  president  of  the  United 

States  was  authorized  to  attach  to  the  navy  yard  at  Washington  a  captain 
of  the  navy  for  the  performance  of  certain  duties,  was  correctly  construed  by 
the  bead  of  the  navy  department  until  1829,  allowing  to  the  defendant 
commissions  on  the  sums  paid  by  him,  as  the  special  agent  of  the  navy 
department  in  making  the  disbursements.     Unittd  States  Y.maedamd.    1. 

10.  A  seizure  of  sugars  was  made  under  an  allegation  that  they  were  of  a  dif- 
ferent quality  from  that  mentioned  in  the  entry.  By  the  court.  The  statute  .* 
under  which  these  sugars  were  seized  and  condemned^  is  a  highly  penal 
law,  and  should,  in  conformity  with  the  rule  on  the  subject,  be  construed 
strictly.  If  either  through  accident  or  mistake  the  sugars  were  entered  by 
a  diflferent  denomination  from  what  their  quality  required,  a  forfeiture  is  not 
incurred.     Vmt^  Statei  v.  Eighty-four  Boxes  of  Sugar.    453. 

II.  Heads  of  the  public  departments  of  the  government. 

12.  Public  accounts. 

13.  Set-ofi: 
CONSTRUCTION  OF  STATE  LAWS. 

1.  Construction  of  the  insolvent  laws  of  Louisiana.    Bretdlavs  et  al.  ▼.  NkotH  st 

al.    413. 

2.  The  titles  to  lands  under  the  acts  of  the  legislature  of  the  state  of  Penn- 

sylvania, providing  for  the  sale  of  the  landed  estate  of  John  Nicholson,  in 
satisfaction  of  the  liens  the  state  held  on  those  lands,  and  the  proceedings 
under  the  same,  axe  valid.    Lntn  of  Livingston  v.  Moort.    469. 
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CONSTRUCTION  OF  STATE  LAWS. 

3.  These  acM,  and  the  proceedings  under  them,  do  not  eontiuTene  the  provisions 
of  the  constitution  of  the  United  States,  in  any  manner  whatsoever.    JBnd. 

4.  The  words  used  in  the  constitution  of  Pennsylvania  in  declaring  the  extent  of 
the  powers^of  its  legislature,  are  sufficiently  comprehensive  to  embrace  the 
powers  exercised  over  the  estate  of  John  Nicholson.    JbicL 

fi.  The  common  law  of  England,  and  all  the  statutes  of  parliament  made  in  aid 
of  the  conunon  law,  prior  to  the  fourth  year  of  the  reign  of  king  James  the 
first,  which  are  of  a  general  nature,  and  not  local  to  the  kingdom,  were  ex- 
pressly adopted  by  the  Virginia  statute  of  1776;  and  the  subsequent  re- 
visions of  its  code  have  confirmed  the  general  doctrine  on  this  particular 
subject.  Scott  V.  IohU^b  JdndnutrtUor.  596. 
CONSULS. 

1.  The  record  of  the  proceedings  in  this  case,  brought  up  with  the  writ  of  error 
to  the  court  for  the  correction  of  errors  of  the  state  of  New  York,  showed 
that  the  suit  was  commenced  in  the  supreme  court  of  the  state  of  New  York, 
and  that  the  plaintlflf  in  error,  who  was  consul-general  of  the  king  of  Saxony, 
did  not  plead  or  set  up  his  exemption  from  such  suit  in  the  supreme  court ; 
but,  on  the  cause  being  carried  up  to  the  court  for  the  correction  of  errors, 
this  matter  was  assigned  for  error  in  &ct;  notwithstanding  which,  the  court 
of  errors  gave  judjgment  against  the  plaintilF  in  error.    "Die  court  of  errors 

'  of  New  York  having  decided  that  the  character  of  consul  did  not  exempt 
the  plaintifi'in  error  from  being  sued  in  the  state  court,  the  judgment  of  the 
court  of  errors  was  reversed.    DavU  v.  Packard.     276. 

2.  As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground  a  state 
court  can  claim  jurisdiction  of  civil  suits  against  foreign  consuls.  By  the 
constitution,  the  judicial  power  of  the  United  States  extends  to  all  cases  af- 
fectixig  ambassadors,  other  public  ministers,  and  consuls ;  and  the  judiciary 
act  ori789  gives  to  the  district  courts  of  the  United  States,  exdutMy  rftie 
couirtM  <f  the  leveral  Mtatei^  jurisdiction  of  all  suits  against  oonsuls  and  vice 
consuls,  except  for  cortam  offences  enumerated  in  t&  act.    Ibid, 

8.  If  a  consul,  being  sued  in  a  state  court,  omits  to  plead  his  privilege  of  exemp- 
tion firom  the  suit,  and  afterwards,  on  removing  the  judgment  of  the  inferior 

'  court  to  a  higher  court  by  writ  of  errror,  claims  the  privilege,  such  an 
omission  is  not  a  waiver  of  the  privilege.  If  this  was  to  be  viewed  merely 
as  a  persona]  privilege,  there  nught  be  grounds  for  such  a  conclusion,  but 
it  cannot  be  so  considered;  it  is  the  privuege  of  the  country  or  government 
which  the  consul  represents.  This  is  the  light  in  which  foreign  ministers 
are  considered  by  the  law  of  nations;  and  our  constitution  and  law  seem  to 
-  put  oonsuls  on  the  same  footing  in  this  respect.  JBnd. 
4.  If  this  privilege  or  exemption  was  merely  personal,  it  can  hardly  be  sup- 
posed that  it  would  have  been  thought  sufficiently  important  to  require 
a  special  provision  in  the  constitution  and  laws  of  the  United  States. 
Higher  considerations  of  public  policy,  doubtless,  led  to  the  provision.  It 
was  deemed  fit  and  proper,  that  the  courte  of  the  government,  with  which 
rested  the  regulation  of  foreign  intercourse,  should  nave  cognisance  of  suits 
against  the  representatives  of  such  foreifi^  governments.    Ibid. 

9.  The  action  in  the  supreme  court  of  New  York  against  the  defendant,  was  on 
a  recognisance  of  bail,  and  it  wa«  contended  that  this  was  not  an  original 
proceeding,  but  the  continuance  of  a  suit  rightfully  brought  against  one 
who  was  answerable  to  the  jurisdiction  of  the  court  in  which  it  was  insti- 
tuted, and  in  which  the  plaintifi'in  error  became  special  bail  for  the  defend- 
ant ;  and  therefore  the  act  of  congress  did  not  apply  to  the  case.  Hold, 
that  the  act  of  congress  being  general  in  its  terms,  extending  to  aU  suits 
against  consuls,  it  applied  to  this  suit.    Jbid. 

COURTS  OF  THE  UNITED  STATES. 
The  question  before  the  court  was,  whether  the  charge  to  the  jury  in  the  circuit 
.     court  contains  any  erroneous  statement  of  the  law.    By  the  court.    Iner 
amining  it  for  the  purpose  of  ascertaining  its  correctness,  the  whole  sc« 
and  bearing  of  it  must  be  taken  together.    It  is  wholly  inadmissible  to  ta. 
up  single  and  detached  passages^  and  to  decide  upon  them  without  atten'. 
ing  to  the  context,  or  without  incoroorating  such  qualifications  and  ex- 
planations as  naturally  flow  from  the  fangnage  of  other  parts  of  the  charge;. 
The  whole  is  to  be  construed  as  it  must  Save  been  understood,  both  by  the 
court  and  the  jury,  at  the  time  it  was  delivered.  Magniae  v.  Jhotnpmm.    348 
'  CRIMES. 

[  1.  Forgery. 
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CRIMES. 

2.  Robbing  the  mail  of  the  United  States. 
DECISIONS^  OF  STATE  COURTS. 
The  rule  of  law  being  once  established  by  the  highest  tribunal  of  a  state,  courts 
which  propose  to  administer  the  law  as  they  find  it.  are  ordinarly  bound,  in 
limine,  to  presume  that,  whether  it  appears  from  the  reports  or  not,  all  tho 
reasons  which  might  have  been  urged,  pro  or  con,  upon  the  point  under 
consideration,  hacT  been  examined  and  disposed  of  judicially.    Xessee  cf 
Livinggion  y.  moore.    469. 
DEPOSITIONS. 

Morris  v.  The  Lessee  of  Harmer's  Heirs.    554. 
DUTIES. 

1.  Construction  of  the  acts  of  congress  rehitive  to  drawback  on  refined  sugar 

Barlow  y.  TU  UniUd  States.    404. 

2.  The  legislature  did  not  in  the  enactments  in  reference  to  drawback  intend  to 

supersede  the  common  principle  of  the  criminal  as  well  as  the  civil  juris- 
prudence of  the  country,  that  ignorance  of  the  law  will  not  exempt  its  yiola- 
tion.    Ibid, 

3.  Suffars  were  seized  on  an  alle^tion  that  they  were  of  a  difierent  quality  from 

that  stated  in  the  entry.  By  the  court.  The  statute  under  which  these 
sugars  were  seized  and  condemned,  is  a  highly  penal  law,  and  should^  in 
conformity  with  the  rule  on  the  subject,  be  construed  strictly.  If  either 
through  accident  or  mistake  the  sugars  were  entered  by  a  difierent  denomi- 
nation from  what  their  quality  reqmred,  a  forfeiture  is  not  incurred.  Umtad 
States  V.  EightU'fowr  Boxes  of  Sugar.    453. 

EJECTMENT. 
lAuds  and  land  titles. 

ERROR. 

1.  The  court  refused  to  quash  a  writ  of  error  on  the  ground  that  the  record  was 

not  filed  with  the  clerk  of  the  court  until  the  month  of  June,  1832,  the  writ 
having  been  returnable  to  January  term,  1832.  The  defendant  in  error 
might  have  availed  himself  of  the  benefits  of  the  twenty-ninth  rule  of  the 
court,  which  gave  him  the  right  to  docket  and  dismiss  the  cause.  Picketfis 
Heirs  v.  Legenoood  et  al.    144. 

2.  The  appropriate  use  of  a  writ  of  error,  ooram  vobis,  is  to  enable  a  court  to 

correct  its  own  errors,  those  errors  which  precede  the  rendition  of  the 
judgment.  In  practice  the  same  end  is  now  generally  attained  by  motion, 
stistained,  if  the  case  require  it,  by  affidaviu ;  and  the  latter  mode  has  super- 
seded the  former  in  the  British  practice,    md. 

3.  In  the  circuit  court  for  the  district  of  Kentucky,  a  judgment  in  favour  of  the 

plaintiff  in  an  ejectment,  was  entered  in  17SH3,  and  no  proceedinffs  on  the 
same  until  1830;  when  the  period  of  the  demise  having  expired,  the  court, 
on  motion,  and  notice  to  one  of  the  defendants,  made  an  order  inserting  a 
demise  of  fifly  years.  It  having  been  afterwards  shown  to  the  court  Sax 
the  parties  really  interested  in  the  land,  when  the  motion  to  amend  was 
made,  had  not  been  notified  of  the  proceeding,  the  court  issued  a  writ  of 
error  coram  vobis,  and  ^ve  a  judgment  sustaming  the  same,  and  that  the 
order  extending  the  demise  should  oe  set  aside.  From  this  judgment  a  writ 
of  error  was  prosecuted  to  this  court;  and  it  was  held  that  the  judgment  on 
tho  writ  of  error  coram  vobis,  was  not  such  a  judgment  as  could  be  brought 
up  by  a  writ  of  error  for  decision  to  this  court.  Snd. 
EVIDENCE. 

1.  Papers  transhited  from  a  foreign  language,  respecting  the  transactions  of 

foreign  officers,  with  whose  powers  and  authorities  the  court  are  not  well 
acquainted,  containing  uncertain  and  incomplete  references  to  things  well 
understood  by  the  parties,  but  not  understood  by  the  court,  should  be 
carefully  examined,  before  it  pronounces  that  an  officer  holding  a  high  place 
of  trust  and  confidence,  has  exceeded  his  authority.  Uniied  SSues  v.  PereA«- 
man,    51. 

2.  On  general  principles  of  law,  a  copy  of  a  paper  given  by  a  public  officer, 

whose  duty  it  is  to  keep  the  orig^mals,  ought  to  be  received  in  evidence. 
Ibid. 
3  What  will  be  deemed  sufficient  evidence  of  diligent  and  sufficient  search  for 
a  lost  or  mislaid  original  paper,  to  permit  a  copy  to  be  read  as  secondary 
evidence.    Minor  v.  Tiliotson.    99. 

4.  The  rules  of  evidence  are  adopted  for  practical  purposes  in  the  administration 

of  justice.    And  although  it  is  laid  down  in  the  books  as  a  general  rule 
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that  the  best  evidence  the  nature  of  the  case  will  admit  of,  must  be  given; 
yet  it  is  not  understood  that  this  rule  requires  the  strongest  possible  assur- 
ance of  the  matter  in  question.    The  extent  to  which  the  rule  is  to  be  pushed 

'.  is  governed,  in  some  measure^  by  circumstances.    If  any  suspicion  hangs 

over  the  instrument,  or  that  it  is  designedly  withheld,  a  more  rigid  inquiry 
should  be  made  into  the  reasons  for  its  non-production.     But  where  there 

f  is  no  such  suspicion,  all  that  ought  to  be  required  is  reasonable  diligence  to 

'  obtain  the  originaK    Ibid, 

b  No  evidence  can  be  looked  into  in  this  court,  which  exercises  an  appellate 
jurisdiction,  that  was  not  before  the  circuit  court;  and  the  evidence  certified 
with  the  record  must  be  considered  here  as  the  only  evidence  before  the 
court  below.    If,  in  certifying  a  record,  a  part  of  the  evidence  in  the  case 

^  had  been  omitted,  it  might  be  certified  in  obedience  to  a  certiorari ;  but,  in 

such  a  case,  it  must  appear  from  the  record  that  the  evidence  was  used  or 

I  ufiered  to  the  circuit.     Holmes  et  al,  v.  Trout  et  al.     171. 

6.  Agreements  had  been  made,  under  which  depositions  taken  in  other  cases 
where  the  same  questions  of  title  were  involved,  should  be  read:  in  evidence, 
and  on  the  hearing  in  the  circuit  court  these  depositions  were  read :  after- 
wards, on  an  appeal  to  this  court,  the  decree  of  the  circuit  court  was  re- 
versed, and  by  the  decree  of  reversal  the  parties  were  permitted  to  proceed 

f  de  novo.    When  the  case  was  again  heard  in  the  circuit  court  the  defendant 

objected  to  the  reading  of  the  depositions,  asserting  that  the  decree  of  re- 
1  versal  annulled  the  written  certificate  of  the  parties  for  the  admission  of 

''  testimony.    By  the  court.    The  consent  to  the  depositions  was  not  limited 

to  the  first  hearing,  but  was  co-extensive  with  the  cause.  The  words  in 
the  decree  of  reversal,  that  the  parties  may  proceed  de  novo,  are  not  equiva- 
lent to  a  dismission  of  the  bill  without  prejudice ;  nor  could  the  court  have 
understood  them  as  afiecting  the  testimony  in  the  cause;  or  setting  aside 
the  solemn  agreement  of  the  parties.  The  testimony  is  still  admissible  to 
the  extent  of  the  agreement.     Pattier  v.  Hinde,    252. 

7.  A  question  as  to  the  admission  of  evidence  of  the  declaration  of  a  deceased 
person,  as  to  boundary.    Morris  v.  Harmer^s  Lessee.    554. 

8.  Historical  facts  of  general  and  public  notoriety  may  be  proved  by  reputation, 
and  that  reputation  may  be  established  by  historical  works,  of  known  cha- 
racter and  accuracy.  But  evidence  of  this  sort  is  confined  in  a  great  mea- 
sure to  ancient  facts  which  do  not  presuppose  better  evidence  in  existence ; 
and  where,  from  the  nature  of  the  transaction,  or  the  remoteness  of  the 
period,  or  the  public  and  general  reception  of  the  facts,  a  just  foundation  is 
laid  for  general  confidence.     Rid. 

9.  The  work  of  a  living  author  who  is  witldn  the  reach  of  the  process  of  the 
court,  can  hardly  be  deemed  of  this  nature.  He  may  be  called  as  a  witness ; 
he  may  be  examined  as  to  the  sources  and  accuracy  of  bis  information;  and 
especially  if  the  &cts  which  he  relates  are  of  a  recent  date,  and  may  be  fairly 
presumed  to  be  within  the  knowledge  of  many  living  persons,  from  whom 
he  has  derived  his  materials,  there  would  seem  to  be  cogent  reasons  to  sny 
that  his  book  was  not,  under  such  circumstances,  the  best  evidence  within 
the  reach  of  the  parties.    £nd. 

10.  Special  circumstances,  which  were  considered  as  exempting  the  evidence 
contained  in  a  book,  called  the  ^^  Picture  of  Cincinnati,"  of  the  date  of  the 
survey  of  the  city  and  laying  out  lots  in  part  of  the  same,  from  the  common 
rule ;  which  justified  its  admission.     Snd. 

11.  The  plat  of  the  lots  in  the  city  of  Cincinnati,  which  had  been  recorded,  and 
on  which  the  streets  and  alleys  in  the  same  were  designated,  and  which 
had  been  generally  recorrnized  and  used  in  the  surveys  of  the  lots  laid  down 
in  the  same,  was  properly  admitted  in  evidence.     Ifnd. 

12.  The  depositions  of  several  witnesses,  clerks  in  the  counting-house  of  the 
plaintitfs,  were  admitted  on  the  trial  of  the  cause,  in  which  the  witnesses 
stated  that  they  knew  that  a  letter  of  credit  was  considered  by  the  plaintitf 
as  covering  any  balance  due  by  C.  H.  to  them  for  advances  from  time  to 
time,  to  the  amount  of  eight  thousand  dollars ;  that  advances  were  made,  and 
moneys  paid  by  them  on  account  of  C.  H.  from  the  time  of  receivinrr  the 
said  letter,  predicated  on  the  letter,  always  protecting  the  plaintifis  to  the 
amount  oi^  eight  thousand  dollars ;  and  that  it  was  considered  in  the  count- 
ing-house as  a  continuing  letter  of  credit,  and  so  acted  upon  by  the  plaintifis. 
Held,  that  this  evidence  was  rightly  admitted  to  establish  that  credit  had 
been  given  to  C.  H.  on  the  faith  of  it,  from  time  to  time,  and  that  it  w^s 
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treated  by  the  plaintiffs  as  continuing  guarantee;  so  that  if,  in  point  of  lav, 
it  was  entitled  to  that  character,  the  plaintiffs'  claim  might  not  be  open  to 
the  suggestion  that  no  such  advances,  or  acceptances,  or  endorsements  had 
been  made  upon  the  credit  of  it.  The  evidence  was  not  open  to  the  objection, 
that  it  was  an  attempt  by  parol  evidence  to  explain  a  written  oontiact. 
Jhuglau  et  al.  v.  Reynoldt  d  al,     113. 

FLORIDA  TREATY. 

1.  Florida  land  claims. 

2.  Even  in  cases  of  conquest,  it  is  very  unusual  for  the  conqueror  to  do  more  than 

to  displace  the  sovereign  and  assume  dominion  over  the  country.  The 
modern  usage  of  nations,  which  has  become  law,  would  be  violated;  that 
sense  of  justice  and  of  right,  which  is  acknowledged  and  felt  by  the  w^hole 
civilized  world,  would  be  outraged;  if  priVate  property  should  be  generally 
confiscated,  and  private  rights  annulled  on  a  change  in  the  sovereignty  of 
the  country,  by  the  Florida  treaty.  The  people  change  their  allegiance, 
their  relation  to  their  ancient  sovereign  is  dissolved;  but  their  relations  to 
each  other,  and  their  rights  of  property  remain  undisturbed.  Hsui  Florida 
changed  its  sovereign  by  an  act  containing  no  stipulation  respecting  the 
property  of  individuals,  the  right  of  property  in  all  those  who  became  sub- 
jects or  citizens  of  the  new  government  would  have  been  unaffected  by  the 
change.  It  would  have  remained  the  same  as  under  the  ancient  sovereign. 
UwUn  Statu  v.  Percheman,    51. 

3.  The  language  of  the  second  article  of  the  treaty  between  the  United  States 

and  Spain,  of  22d  February,  1819,  by  which  Florida  was  ceded  to  the  United 
States,  conforms  to  this  general  principle.    Ibid. 

4.  The  eighth  article  of  the  treaty  must  be  intended  to  stipulate  expressly  lot 

the  security  to  private  property,  which  the  laws  and  usages  of  nations  would, 
without  express  stipubition,  have  conferred.  No  construction  which  would 
impair  that  security,  further  than  its  positive  words  require,  would  seem  to 
be  admissible.  Without  it,  the  titles  of  individuals  would  remain  as  valid 
under  the  new  government  as  they  were  under  the  old.  And  those  titles,  so 
fiu  at  least  as  they  were  consummated,  mieht  be  asserted  in  the  couru  of 
the  United  States,  independently  of  this  article.    Snd. 

5.  The  treaty  was  drawn  up  in  the  Spanish  as  well  as  in  the  English  lan- 

guage. Both  are  original,  and  were  unquestionably  intended  by  une  parties 
to  be  identical.  The  Spanish  has  been  translated;  and  it  is  now  understood 
that  the  article  expressed  in  that  language  is,  that  ^'the  grants  shall  remain 
ratified  and  confirmed  to  the  persons  in  possession  of  them,  to  the  same 
extent,"  &c.  thus  confonning  exactly  to  the  universally  received  law  of  na- 
tions.   Slid, 

6.  If  the  English  and  Spanish  part  can,  without  violence,  be  made  to  agree,  that 

construction  which  establishes  this  conformity  ouffbt  to  prevaiL    Snd. 

7.  No  violence  is  done  to  the  language  of  the  treaty  by  a  construction  whieh 

conforms  the  English  and  ^amsh  to  each  other.  Although  the  words 
^' shall  be  ratified  and  confirmed,''  are  properly  words  of  contract,  stipulating 
for  some  future  legislation,  they  are  not  necessarily  so.  They  may  import 
*'  they  shall  be  ratified  and  confirmed*'  by  force  of  the  instrument  itself. 
When  it  is  observed  in  the  counterpart  of  the  same  treaty,  executed  at  the 
''same  time,  by  the  same  parties,  they  are  used  in  this  sense,  the  construction 
IB  proper,  if  not  unavoidable,    md. 

8.  In  the  case  of  Foster  v.  Elam,  2  Peters,  253,  this  court  considered  those  words 

importing  a  contract.  The  Spanish  part  of  the  treaty  was  not  then  brought 
into  view,  and  it  was  then  supposed  there  was  no  variance  between  them. 
It  was  not  supposed  that  there  was  even  a  formal  difference  of  expression 
in  the  same  instrument,  drawn  up  in  the  language  of  each  party.  Had  this 
circumstance  been  made  known,  it  is  believed  it  would  have  produced  th«» 
construction  which  is  now  given  to  the  article.  JJbid^ 
FLORIDA  LAND  CLAIMS. 

1.  Juan  Percheman  claimed  two  thousand  acres  of  land  lying  in  the  territory  of 
Florida,  by  virtue  of  a  grant  from  the  Spanish  governor,  made  in  1815.  His 
title  consisted  of  a  petition  presented  by  himself  to  the  governor  of  'East 
Florida,  praying  for  a  grant  of  two  thousand  acres,  at  a  designated  place,  in 
pursuance  of  the  royal  order  of  the  29th  of  March,  1815,  granting  lands  to 
the  military  who  were  in  St.  Augustine  during  the  invasion  of  1812  and  1813; 
a  decree  by  the  governor,  made  12tli  December,  1815.  in  conformity  to  the 
petition,  in  absolute  property,  under  the  authority  of  tne  royal  order,  a  certi* 
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fled  copjr  of  which  decree  and  of  the  petition  was  directed  to  be  issued  to 
him  from  the  secretary's  office,  in  order  that  it  may  be  to  him  in  all  events 
an  equivalent  of  a  title  in  form ;  a  petition  to  the  G^overnor,  dated  dlst  De- 
cember, 1815,  for  an  order  of  survey,  and  a.  certificate  of  a  survey  having 
been  made  on  the  20th  of  August,  1819,  in  obedience  to  the  same.  This 
claim  was  presented,  according  to  law,  to  the  register  and  receiver  of  East 
Florida,  while  acting  as  a  board  of  commissioners  to  ascertain  claims  and 
titles  to  lands  in  East  Florida.  The  claim  was  rejected  by  the  board,  and 
the  following  entry  made  of  the  same.  ^  In  the  memorial  of  the  claimant 
to  this  boud,  he  speaks  of  a  survey  made  by  authority  in  1829.  If  this  had 
been  produced  it  would  have  furnished  some  support  for  the  certificate  of 
Aguilar.  As  it  is,  we  reject  the  claim.''  Held :  that  this  was  not  a  final 
action  on  the  claim  in  the  sense  those  words  are  used  in  the  act  of  the  26th 
of  May,  1830,  entitled  "  an  act  supplementary  to,"  &c.  UniUd  8tate$  v.  Per* 
cheman,    51. 

2.  Even  in  cases  of  conquest,  it  is  very  unusual  for  the  conqueror  to  do  more 

than  to  displace  the  sovereign  and  assume  dominion  over  the  country.   The 

modern  usa^  of  nations,  which  has  become  a  law,  would  be  violated ;  that 

sense  of  justice  and  of  right,  which  is  acknowledged  and  felt  by  the  whole 

civilized  world,  would  be  outraged;  if  private  property  should  be  generally 

I  confiscated,  and  private  rights  annulled  on  a  change  in  the  sovereignty  of 

I  the  country.    The  people  change  their  allegiance,  their  relation  to  their 

t  ancient  sovereign  is  dissolved;  but  their  relations  to  each  other,  and  their 

rishts  of  property  remain  undisturbed.    Ibid, 

3.  Hacf  Florida  changed  its  sovereign  by  an  act  containing  no  stipulation  re- 

specting the  property  of  individuals,  the  right  of  property  in  all  those  who 
became  subjects  or  citizens  of  the  new  government  would  have  been  unaf- 
fected by  the  chanffe.  It  would  have  remained  the  same  as  under  the 
ancient  sovereign.  The  language  of  the  second  article  of  the  treaty  between 
the  United  States  and  Spain,  of  22d  of  February,  1819,  by  which  Florida  was 
ceded  to  the  United  States,  conforms  to  this  general  principle.    Mnd, 

4.  The  eighth  article  of  the  treaty  must  be  intended  to  stipulate  expressly  for 

the  security  to  private  property,  which  the  laws  and  usages  of  nations 
would,  without  express  stipulation,  have  conferred.  No  construction  which 
would  impair  that  security,  further  than  its  positive  words  require,  would 
seem  to  be  admissible.  Without  it,  the  titles  of  individuals  would  remain  as 
valid  under  the  new  government  as  they  were  under  the  old.  And  those 
titles,  so  fiur  at  least  as  they  were  consummated,  mi^ht  be  asserted  in  the 
courts  of  the  United  States,  independently  of  this  article.    Srid. 

5.  The  treaty  was  drawn  up  in  the  Spanish  as  well  as  the  English  langUAse. 

Both  are  original,  and  were  unquestionablv  intended  by  the  parties  to  oe 
identical.  The  Spanish  has  been  translated;  and  it  is  now  understood  that 
the  article  expressed  in  that  language  is,  that  ^'  the  erants  shall  remain 
ratified  ftjid  confirmed  to  the  persons  in  possession  of  them,  to  the  same 
extent,"  kc.^  thus  conforming  exactly  to  the  universally  received  law  of 
nations.     Ibtd. 

6.  If  the  English  and  Spanish  part  can,  without  violence,  be  made  io  a^e,  that 

construction  which  establishes  this  conformity  ought  to  prevail,     ibid. 

7.  No  violence  is  done  to  the  language  of  the  treaty  by  a  construction  which 

conforms  the  English  and  Spanish  to  each  other.  Although  the  words 
'^  shall  be  ratified  and  confirmed,"  are  properly  words  of  contract,  stipulating 
for  some  future  legislation,  they  are  not  necessarily  so.  They  may  import 
that  '<  they  shall  be  ratified  and  confirmed"  by  force  of  the  instrument 
itself.  When  it  is  observed  that  in  the  counterpart  of  the  same  treaty,  exe- 
cuted at  the  same  time,  by  the  same  parties,  they  are  used  In  this  sense,  the 
construction  is  proper,  if  not  unavoidable.    Ibid. 

8.  In  the  case  of  Foster  v.  Elam,  2  Peters,  253,  this  court  considered  those  words 

importing  a  contract.  The  Spanish  part  of  the  treaty  was  not  then  brought 
into  view,  and  it  was  then  supposed  there  was  no  variance  between  them. 
It  was  not  supposed  that  there  was  even  a  formal  difference  of  expression 
in  the  same  instrument,  drawn  up  in  the  language  of  each  party.  Had  this 
circumstance  been  known,  it  is  believed  it  would  have  produced  the  con- 
struction which  is  now  given  to  the  article.    Ibid. 

9.  On  the  8th  of  Mav^  1S22,  an  act  waa  passed  ^  for  ascertaining  claims  and 

titles  to  land  within  the  territory  of  Florida."  Congress  did  not  design  to 
submit  the  validity  of  titles,  which  were  '*  valid  under  the  Spanish  go- 
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vernment,  or  by  the  law  of  nations,"  to  the  determination  of  the  commis- 
sionera /acting  under  this  law.  It  was  necessary  to  ascertain  these  claims, 
and  to  ascertain  their  location,  not  to  decide  finally  upon  them.  The 
powers  to  be  exercised  by  the  commissioners  ought  to  be  limitpxi  to  the 
object  and  purpose  of  the  act.     Und. 

10.  In  all  the  acts  passed  upon  this  subject  previous  to  May,  1S30,  the  decisions 

of  the  commissioners,  or  of  the  register  and  receiver  acting  as  commis- 
sioners, have  been  confirmed.  Whether  these  acts  affirm  those  decisions 
by  which  claims  are  rejected,  as  well  as  those  by  which  they  are  recom- 
mended for  confirmation,  admits  of  some  doubt.  Whether  a  rejection 
amounts  to  more  than  a  refusal  to  recommend  for  confirmation,  may  be  a 
subject  of  serious  inquiry.  However  this  may  be,  it  can  admit  of  no  doubt 
that  the  decision  of  the  commissioners  was  conclusive  in  no  case  until  con- 
firmed by  an  act  of  congress.  The  language  of  these  acts,  and  among 
others  that  of  the  act  of  1828,  would  indicate  that  the  mind  of  congress  was 
directed  solely  to  the  confirmation  of  claims,  not  to  their  annulment.  The 
decision  of  this  question  is  not  necessary  to  this  case.    Ibid, 

11.  The  act  of  26th  May,  1830,  entitled  ^^  an  act  to  provide  for  the  final  settle- 

ment of  land  claims  in  Florida,"  contains  the  action  of  congress  on  the 
report  of  the  commissioners  of  14th  January,  1830,  in  which  is  the  rejection 
of  the  claim  of  the  petitioner  in  this  case.  The  first,  second  and  third 
sections  of  this  act  confirm  the  claims  recommended  for  confirmation  by 
the  commissioners.  The  fourth  section  enacts  ^  that  all  remaining  claims, 
which  have  been  presented  according  to  law,  and  not  finally  acted  upon, 
shall  be  acyudicated  and  finally  settled  upon  the  same  conditions,"  &e.  It 
is  apparent  that  no  claim  was  finally  acted  upon  until  it  had  been  acted 
upon  by  congress ;  and  it  is  equally  apparent  that  the  action  of  congress  in 
the  report  containing  this  claim,  is  confined  to  the  confirmation  of  those 
titles  which  were  recommended  foe  confirmation.  Congress  has  not  passed 
upon  those  which  were  rejected.  They  were,  of  consequence,  expressly 
submitted  Xo  the  court.    Rid. 

12.  From  the  testimony  in  the  case,  it  does  not  appear  that  the  governor  of 

Florida,  under  whose  grant  the  land  is  claimed  by  the  petitioner  exceeded 

his  authority  in  making  the  grant.    Bid, 
FOREIGN  ATTACHMENT. 
Construction  of  the  laws  of  Pennsylvania  relative  to  foreign  attachments. 

Brashear  v.  Wett.    608. 
FORGERY. 

1.  Indictment  in  the  circuit  court  of  North  Carolina  for  the  forgery  oC,  and  an 

attempt  to  pass,  &c.,  a  certain  paper  writing  in  imitation  of,  and  purporting 
to  be  a  bill  or  note  issued  by  the  president,  directors  and  company  of  the 
Bank  of  the  United  States,  founded  on  the  eighteenth  section  of  the  act  of 
1816,  establishing  the  Bank  of  the  United  States.  The  note  was  signed 
with  the  name  of  John  Huske,  who  hsui  not  been  at  any  time  president  of 
the  Bank  of  the  United  States,  but  who,  at  the  time  of  the  date  of  tlie 
counterfeit,  was  the  president  of  the  office  of  discount  at  Fayetteville ;  antl 
was  countersigned  by  the  name  of  John  W.  Sanford,  who  at  no  time  was 
cashier  of  the  mother  bank,  but  was  at  the  said  date  cashier  of  the  said 
office  of  discount  and  deposit.  Held,  that  this  was  an  ofieiice  within  the 
provision  of  the  law.     United  States  v.  7\imer.     132. 

2.  The  policy  of  the  act  extends  to  such  a  case.     The  object  is  to  guard  the 

public  from  false  and  counterfeit  paper,  purporting  on  its  face  to  be  issuej 
by  the  bank.  It  could  not  be  presumed  that  persons  in  general  could  be 
cognisant  of  the  iact,  who,  at  particular  periods,  were  the  president  and 
cashier  of  the  bank.  ThAy  were  officers  liable  to  be  removed  at  the  pleasure 
of  the  directors,  and  the  times  of  their  appointment  or  removal,  or  ereii 
their  names,  could  not  ordinarily  be  within  the  knowledge  of  the  body  of 
the  ci  tizens.  The  public  mischief  would  bo  equally  great  whether  the  names 
were  those  of  the  genuine  officers,  or  of  fictitious  or  unauthorized  person*, 
and  ordinary  diligence  would  not  protect  them  against  imposition.     Ibid. 

3.  Indictment  on  the  eighteenth  section  of  the  act  of  congress,  passed  on  the 

15th  day  of  April,  1816,  entitled  "an  act  to  incorporate  the  subscribers  to 
the  Bank  of  the  United  States."     United  States  v,  Brewster,     164. 
4  The  indictment  charged  the  defendant  with  uttering  and  forging  "  a  counter- 
feit bill  in  imitation  of  a  bill  issued  by  the  president."  &c.  of  the  bank. 
The  forged  paper  was  in  these  words  and  figures :  Cashier  of  the  Bank 
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,  of  the  United  States,  Pay  to  C.  W.  Earnest,  or  order,  five  dollars.     Office 

I  of  Discount  and  Deposit  in  Pittsbnrffh,  the  10th  day  of  Dec.  1829.    A. 

J  Brackenridse,  Pres.     J.  Correy,  Cash.''    Endorsed  "  Pay  the  bearer,  C.  W. 

Earnest."  Held,  that  a  genuine  instrument,  of  which  the  forged  and  coun- 
terfeited instrument  is  an  imitation,  is  not  a  trill  issued  by  order  of  the  pre- 
sident, &c.  of  the  Bank  of  the  United  States,  according  to  the  true  intent 
and  meaning  of  the  eighteenth  section  of  the  act  incorporating  the  bank. 
'  Mrid. 

^  GUARANTEE. 

'  1.  Action  upon  the  following  letter  of  guarantee,  written  bv  the  defendants  and 

'  delivered  to  the  plaintitfs :  "  Our  friend,  Mr.  Chester  Haring,  to  assist  him 

'  in  business,  may  require  your  aid,  from  time  to  time,  either  by  acceptance 

'  or  endorsement  of  his  paper,  or  advances  in  cash ;  in  order  to  save  you  from 

'  harm  by  so  doing,  we  do  hereby  bind  ourselves,  severally  and  jointly,  to  be 

'  responsible  to  you,  at  any  time,  for  a  sum  not  exceeding  eight  thousand 

'  dollars,  should  the  said  Chester  Haring  fail  to  do  so."     One  count  in  the 

declaration  was  for  money  lent,  and  money  had  and  received.     Held,  that 
^  upon  a  collateral  undertaking  of  this  sort,  no  such  suit  is  maintainable. 

<  Douglau  V.  Rgynoldi.     113. 

I  2.  The  depositions  of  several  witnesses,  clerks  in  the  counting-house  of  the 

I  plaintiffs,  were  admitted  on  the  trial  of  the  cause,  in  which  the  witnesses 

I  stated  that  they  knew  that  a  letter  of  credit  was  considered  by  the  plaintitf 

I  as  covering  any  balance  dne  by  C.  H.  to  them  for  advances  from  time  to 

I  time,  to  the  amount  of  eight  thousand  dollars  j  that  advances  were  made 

1  and  moneys  paid  by  them  on  account  of  C.  H.  from  the  time  of  receiving 

I  the  said  letter,  predicated  on  the  letter  always  protecting  the  plaintifis  to 

I  the  amount  of  eight  thousand  dollars ;  and  that  it  was  considered  in  the 

I  counting-house  as  a  continuing  letter  of  credit,  and  so  acted  upon  by  the 

I  plaintifls.    Held,  that  this  evidence  was  rightly  admitted  to  establish  that 

credit  had  been  given  to  C.  H.  on  the  faith  of  it,  from  time  to  time,  and  that 
it  was  treated  by  the  plaintiffs  as  a  continuing  guarantee^  so  that  if,  in 
f  point  of  law,  it  was  entitled  to  that  character,  the  plaintifls'  claim  might 

I  not  be  open  to  the  suggestion  that  no  such  advances,  acceptances,  or  en- 

dorsements had  been  made  upon  the  credit  of  it.    The  evidence  was  not 
open  to  the  objection^  that  it  was  an  attempt  by  parol  evidence  to  explain  a 
,  written  contract.    Und, 

3.  Nothing  can  be  clearer,  npon  principle,  than  that  if  a  letter  of  credit  is  given, 

but  in  fact  no  advances  are  made  upon  the  fiiith  of  it ;  the  party  is  not  en- 
I  titled  to  recover  for  any  debts  due  by  him  from  the  debtor  in  whose  fiivour 

it  was  given  which  have  been  incurred  subsequently  to  the  guarantee,  and 
without  any  reference  to  it.    Slid. 

4.  The  guarantee  in  this  case  covered  successive  advances,  acceptances  and 
endorsements  made  by  the  plaintiffs,  to  the  amount  of  eight  thousand  dollars 
at  any  subsequent  times,  toties  quoties,  whenever  the  antecedent  trans 
actions  were  discharged.    It  was  a  continuing  guarantee.    Ibid. 

5.  Every  instrument  of  this  sort  ought  to  receive  a  &ir  and  reasonable  interpre- 
tation according  to  the  true  import  of  its  terms.  It  being  an  engagement 
for  the  debt  of  another,  there  is  certainly  no  reason  for  giving  it  an  expanded 
sifipification  or  liberal  construction,  beyond  the  fair  import  of  its  terms. 
Bnd. 

6.  The  case  of  Russel  y.  Clarke's  Executors,  7  Cranch's  Rep.  69,  2  Peters' 
Condensed  Reports,  417;  and  Dmmmond  v.  Prestman,  12  Wheat.  Rep.  515, 
cited.    Ibid. 

7.  A  party  giving  a  letter  of  guarantee  has  a  ri^ht  to  know  whether  it  is  ac- 
cepted, and  whether  the  person  to  whom  it  is  addressed,  means  to  give 
credit  on  the  footing  of  it,  or  not.  It  may  be  most  material  not  only  as  to 
his  responsibility,  but  as  to  future  rights  and  proceedings.  It  may  regulate, 
in  a  great  measure,  his  course  of  conduct,  and  his  exercise  of  vigilance  in 
regard  to  the  party  in  whose  favour  it  is  given.  Especially  it  is  important 
in  the  case  of  a  continuing  guarantee ;  since  it  may  guide  his  judgment  in 
recalling  or  suspending  it.    Mid, 

8.  If  this  had  been  the  case  of  a  guarantee  limited  to  a  single  transaction,  it 
would  have  been  the  duty  of  the  plaintiffs  to  have  ffiven  notice  of  the  ad- 
vances, acceptances  or  endorsements  made  under  it,  within  a  reasonable 
time  after  they  were  made.  But  this  being  a  continuing  guarantee,  in 
which  the  parties  contemplate  a  series  of  transactions,  ana  as  soon  as  th^ 
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defendants  had  teceived  notice  of  the  acceptance,  they  must  neeesMiilr 
have  understood  that  there  would  be  successive  advances,  acceptances,  taiii 
endorsements  which  would  be  renewed  and  discharged  from  time  to  tuDe; 
there  is  no  general  principle  upon  which  to  rest,  tluit  notice  of  each  sue- 
cessive  transaction,  as  it  arose,  should  be  given.  All  that  could  be  requiifd 
would  be,  that  when  all  the  transactions  under  the  guarantee  were  closed, 
notice  of  the  amount  for  which  the  guarantors  were  responsible^  shoaU, 
within  a  reasonable  time  afterwards,  be  communicated  to  them.  Bid. 
^.  A  demand  of  payment  of  the  sum  advanced  under  the  guarantee,  shonld  be 
made  of  the  person  to  whom  the  same  was  made,  and  in  case  of  non-pty- 
ment  by  him,  notice  of  such  demand  and  non-payment  should  have  beea 
given  in  a  reasonable  time  to  the  guarantors,  otherwise  they  w^ouM  be  dis- 
cliarged  from  the  guarantee.  By  the  very  terms  of  this  guaiantee,  as  well 
as  by  the  general  principles  of  law,  the  guarantors  are  only  collatenllj 
liable  upon  the  failure  of  the  principal  debtor  to  pay  the  debt.  A  demud 
upon  him,  and  a  failure  on  his  part  to  perform  his  engagements,  are  indii- 
pensable  to  constitute  a  casus  fosderis.  The  creditors  are  not  bound  to 
institute  legal  proceedings  against  the  debtor,  but  they  are  bound  to  ue 
reasonable  diligence  to  make  demand  and  to  give  notice  of  non-paymeBi. 
Srid, 

10.  An  account  was  stated  between  the  plaintiffs  and  Chester  Hating,  i 

an  apparent  balance  against  Haring  of  twenty-two  thousand  five  bn 
and  seventy-three  dollars ;  and  at  the  foot  of  the  account  the  plaintifis  nic 
a  receipt  for  several  promissory  notes,  payable  at  distant  periods,  dated  os 
the  same  day  with  the  account.  The  notes  were  drawn  by  C.  Haring,  sod 
endorsed  by  Daniel  Greenleaf.  The  receipt  stated  that  ^  the  notes,  whea 
discounted,  the  proceeds  to  go  to  the  credit  oi«  this  account."  The  notes 
were  discounted,  and  the  proceeds  received  by  the  plaintiffs,  but,  beu^ 
unpaid,  they  were  protested ;  notice  of  their  non-payment  was  given  to  tlie 
endorsers,  and  they  were  afterwards  taken  up  by  the  plaintiffs  as  endonen 
thereof.  Held :  if  the  plaintifis  below,  by  their  endorsements,  were  com- 
pellable to  pay,  and  did  afterwards  pay  the  notes  upon  their  dishonour  by 
the  maker,  and  these  notes  fell  within  the  scope  of  the  guarantee,  tkef 
might,  without  question,  recover  the  amount  from  the  guarantors.    iUd. 

11.  He  who  receives  any  note  upon  which  third  persons  are  responsible,  as  i 

conditional  payment  of  a  debt  due  to  himself,  is  bound  to  use  due  diligence 
to  collect  it  of  the  parties  thereto  at  maturity,  otherwise  by  his  lachM  the 
debt  will  be  discharged.    JBnd, 
HEADS  OF  THE  PUBLIC  DEPARTMENTS  OF  THE  GOVERNMENT. 

1.  The  United  States  instituted  a  suit  to  recover  a  balance  charged  on  the  boob 

of  the  treasury  department  against  the  defendant,  who  was  a  clerk  in  the 
navy  department,  upon  a  fixed  annual  salary,  and  acted  as  agent  for  the 
payment  of  moneys,  due  to  the  navy  pensioners,  the  privateer*  pensioners, 
and  for  navy  disbursements ;  for  the  payment  of^  which,  funds  were  placed 
in  bis  hands  by  the  government.  He  had  received  an  annual  compensation 
for  his  services  in  the  payment  of  the  navy  pensioners ;  and  for  fifteen  yean, 
he  had  received,  in  preceding  accounts,  commissions  of  one  per  cent  on 
the  moneys  paid  by  nim  for  navy  disbursements.  He  claimed  these  com- 
missions at  the  treasury,  and  the  claim  had  been  there  rejected  by  tbe  ic- 
counting  officers ;  and  if  allowed  the  same,  he  was  now  indebted  to  the 
government.  The  United  States,  on  the  tnal  of  the  case  in  the  cirenit, 
court,  denied  the  right  of  the  defendant  to  these  commissions,  as  they  bad 
not  been  allowed  to  him  by  any  department  of  the  government,  and  asserted 
that  the  iury  had  not  power  to  allow  them  on  the  trial.  Umitd  SUtet  t. 
Macdamu.    1. 

2.  The  rejection  of  the  claim  to  commissions  by  the  treasury  department  fonned 

no  objection  to-  the  admission  of  it  as  evidence  of  off-set  before  the  iniy. 
Had  the  claim  never  been  presented  to  the  department,  it  could  not  have 
been  admitted  as  evidence  by  the  court.  But,  as  it  bad  been  made  oot  is 
form  and  presented  to  the  proper  accounlins;  officers,  and  had  been  rejected, 
the  circuit  court  did  right  in  submitting  it  to  the  jury ;  if  the  chum  vas 
considered  as  equitable.    Brid. 

3.  It  would  be  a  novel  principle  to  refuse  payment  to  the  subordinates  of  a  de- 

partment, because  their  chief,  under  whose  direction  they  had  faitbfiillf 
served  the  pjublic,  had  given  an  erroneous  construction  to  the  law.    iUd. 
.    4.  The  secretary  of  the  navy,  in  authorizing  the  defendant  to  make  the  disboxss 
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ments  on  which  the  claim  for  compenBation  is  founded,  did  not  transcend 
those  powers,  which,  under  the  circumstances  of  the  case,  he  might  well 
exercise.    Bid, 
INDICTMENT. 

1.  Forfferj. 

2.  Robbinff  the  mail. 
INSOLVENT  LAWS  OF  STATES. 

Construction  of  the  insolvent  laws  of  Louisiana.    Brtedlovi  d  al.  ▼.  Nkold  <t 
al.    413. 
JURISDICTION. 

1.  The  plaintiffs,  aliens,  were  residents  of  the  state  of  Louisiana  at  the  time  of 

the  execution  of  the  note  sued  on  in  the  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  and  continued  to  reside  in  New  Orleans 
since,  having  a  commercial  house  there;  they  are,  however,  absent  six 
months  in  the  year ;  but  when  absent  have  their  agent  to  attend  to  their 
business.  The  defendants  in  the  suit  were  residents  of  the  city  of  New 
Orleans,  and  citizens  of  the  state  of  Louisiana,  when  the  note  was  given. 
The  residence  of  aliens  within  the  state  constitutes  no  objection  to  the 
jurisdiction  of  the  federal  court.    Breedlove  et  al,  v.  NicoUt  et  d,    413. 

2.  The  plaintifij  Sigg^  was  denominated  in  the  petition  and  writ  '^  J.  J.  Sigg." 

The  omission  of  his  Christian  name  at  fuU  length  was  alleged  as  error.  By 
the  court.  He  may  have  had  no  Christian  name.  He  may  have  assumed 
the  letters  ^' J.  J."  as  distinguishing  him  from  other  persons  of  the  name  of 
Sigg.  Objections  to  the  name  of  the  plaintiff  cannot  be  taken  advantage 
of  iSter  judgment.  If  J.  J.  Sigg  was  not  the  person  to  whom  the  promise 
was  made — ^was  not  the  partner  of  Theodore  Nicolet  and  Co. ;  advanta^ 
should  have  been  taken  of  it  sooner.  It  is  too  late  to  allege  it  as  error  m 
this  court.    Ibid, 

3.  The  petitioners  aver  that  they  are  aliens.    This  averment  is  not  contradicted 

on  the  record^  and  the  court  cannot  presume  that  they  are  citizens.    Ibid. 

4.  If  originally  aUens,  they  did  not  cease  to  be  so,  or  lose  their  right  to  sue  in 

the  federal  court,  by  a  residence  in  Louisiana.  Neither  the  constitution 
nor  the  acts  of  congress  require  that  aliens  should  reside  abroad  to  entitle 
them  to  sue  in  the  courts  of  the  United  States.    Ibid, 

9.  The  suit  not  having  been  brought  against  Bedford,  one  of  the  partnership,  it 
was  not  necessary  to  aver  that  he  was  subject  to  the  jurisdiction  of  the 
courts  of  the  United  States.    Ibid, 

7.  After  issnejoined  in  the  district  court,  the  defendants  filed  a  plea  that  the 
firm  of  Theodore  Nicolet  and  Company,  the  plaintiffs,  consisted  of  other 
persons  in  addition  to  those  named  in  the  writ  and  petition,  and  that  those 
other  persons  were  citizens  of  Louisiana.  The  court,  aiVer  receiving  the 
plea,  directed  that  it  be  taken  from  the  files  of  the  court.  Held,  that  this 
was  a  proceeding  in  the  discretion  of  the  court ;  and  was  not  assignable  as 
error  in  this  court.    Ibid, 

7.  The  commercial  partnership,  the  drawers  of  the  note  upon  which  the  suit 

was  instituted,  was  composed  of  three  persons,  one  of  whom  was  a  resident 
citizen  of  Alaoama,  and  out  of  the  jurisdiction  of  the  court  when  the  suit 
was  brought,  and  the  remaining  two,  the  defendants,  were  resident  citizens 
of  Louisiana.  Held:  that  although  the  suit,  being  against  two  of  the  three 
obligors,  might  not  be  sustained  at  common  law;  yet  as  the  courts  of  Loui- 
siana do  not  proceed  according  to  the  rules  of  the  common  law,  their  code 
being  founded  on  the  civil  law,  the  suit  is  properly  brought.    Ibid, 

8.  The  note  being  a  oommercial  contract,  is  what  the  law  of  Louisiana  denomi- 

nates a  contiaot  tn  aolido  ;  by  which  each  party  is  bound  severally  as  well 
as  jointly,  and  may  be  sued  severally  as  well  as  jointly.    Srid, 

9.  Juan  Madrazzo,  a  subject  of  the  king  of  Spain,  filed  a  libel  praying  admiraUy 

process  against  the  state  of  Georgia,  alleging  that  the  state  was  in  posses- 
sion of  a  certain  sum  of  money,  the  proceeds  of  the  sale  of  certain  slaves 
which  had  been  seized  as  illegally  brought  into  the  state  of  Georffia ;  and 
which  seizure  bad  been  subsequently,  under  admiralty  proceedings,  ad- 
judged to  have  been  illoffal,  and  the  nsht  of  Madrazzo  to  the  slaves,  and 
the  money  arising  from  Uie  sale  thereoi,  established  by  the  decision  of  the 
circuit  court  of  the  United  States  for  the  district  of  Geor^a.  The  counsel 
for  the  petitioner  claimed  that  the  supreme  court  had  jurisdiction  of  the 
case,  alleffing  that  the  eleventh  amendinent  of  the  constitution  of  the  United 
States,  which  declares  that  the  judicial  power  of  the  United  States  shall  not 
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extend  to  any  suits  in  law  or  equity,  did  not  take  away  the  jurisdiction  of  the 
courts  of  the  United  States,  in  suits  in  the  admiraUy  against  a  state.  UeUL 
that  this  is  not  a  case  where  property  is  in  custody  of  a  court  of  admiralty; 
or  brought  within  its  jurisdiction,  and  in  the  possession  of  any  priTSte  per- 
son. It  is  a  mere  personal  suit  against  a  state  to  recover  proceeds  in  its 
possession,  and  such  a  suit  cannot  be  conunenced  in  this  court  against  t 
state.    Ex  parte  Juan  Madrazzo.    627. 

10.  Mandamus.    In  the  district  court  of  the  northern  district  of  Ne-w  York,  writs 

of  right  were  prosecuted  for  lands  lying  in  that  district,  and  neither  in  the 
writs,  or  in  the  counts,  was  there  an  averment  of  the  value  of  the  premises 
being  sufficient  in  amount  to  give  the  court  jurisdiction.  The  tenants  ap- 
peared, and  moved  to  dismiss  the  cause  for  want  of  jurisdiction ;  which 
motion  was  granted.  Subsequently,  the  demandant  moved  to  reinstate  the 
cases  and  to  amend,  by  inserting  an  averment  that  the  premises  were  of  the 
value  of  five  hundred  dollars ;  which  motion  was  denied  by  the  court.  The 
demandant  also  moved  the  court  to  compel  full  records  of  the  judgment  and 
orders  of  dismission,  and  of  the  process  in  the  several  suits,  to  be  made  up 
and  filed,  so  that  the  demandant  might  have  the  benefit  of  a  writ  of  error 
to  the  supreme  court,  in  order  to  have  its  decision  upon  the  grounds  and 
merits  of  such  judgments  and  orders.  The  district  court  refused  this 
motion.  On  a  rule  in  the  supreme  court  for  a  mandamus  to  the  district 
judge,  and  a  return  to  the  same,  it  was  held,  that  the  refusal  to  allow  the 
amendment  to  the  writ  and  court,  by  inserting  the  averment  of  the  value 
of  the  property,  was  not  the  subject  of  exammation  in  this  court.  The 
allowance  of  amendments  to  pleadings  is  in  the  discretion  of  the  judge  of 
the  inferior  court ;  and  no  control  over  the  action  of  the  judge  in  reraising 
or  admitting  them  will  be  exercised  by  this  court.  The  court  granted  a 
mandamus  requiring  the  district  judge  to  have  the  records  of  the  cases  made 
up,  and  to  enter  judgments  thereon,  in  order  to^ive  the'  demandant  the 
benefit  of  a  writ  of  error  to  the  supreme  court.    &  parte  Bradatreet.    634. 

11.  In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the  action 

does  not  require  the  value  of  the  thing  demanded  to  be  stated  in  the  declar- 
ation, the  practice  of  thb  court  and  of  the  courts  of  the  United  States  has 
been,  to  adlow  the  value  to  be  given  in  evidence.    Ibid, 

12.  This  court  will  not  exercise  any  control  over  the  proceedings  of  an  Meriot 

court  of  the  United  States,  in  ailowing  or  refusing  to  allow  amendments  in 
the  pleadings,  in  cases  depending  in  those  courts  ,*  but  every  party  in  such 
courts  has  a  nffht  to  the  judgment  of  this  court  in  a  suit  brought  in  those 
courts,  provided  the  matter  m  dispute  exceeds  the  value  of  two  thousand 
dollars.  Rid. 
KENTUCKY  LANDS  AND  LAND  TITLES. 

1.  Questions  on  the  validity  of  certain  entries  of  lands  in  the  state  of  Kentucky. 

HoUnee  et  al.  v.  Trout  et  al.    171. 

2.  A  survey  itself^  which  had  not  acquired  notoriety,  is  not  a  good  call  for  an 

entry.  But  when  the  survey  has  been  made  conformable  to  the  entry,  and 
the  entry  can  be  sustained,  the  call  for  the  survey  may  support  an  entry. 
The  boundaries  of  the  survey  must  be  shown.  This  principle  is  foliy 
settled  by  the  decisions  of  the  courts  of  the  state  of  Kentucky.    Ibid. 

3.  It  has  been  a  settled  principle  in  Kentucky  that  surplus  land  does  not  vitiate 

an  entry,  and  a  survey  is  held  valid  if  made  conformably  to  such  an  entry. 
Bid. 

4.  The  principle  is  well  settled,  that  a  junior  entry  shall  limit  the  survey  of  a 

prior  entry  to  its  calls.    This  rule  is  reasonable  and  just.    Uid. 

5.  Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed  by  its 

calls ;  and  this  is  the  reason  why  it  is  essential  that  every  entry  shall  describe 
with  precision  the  land  designed  to  be  appropriated  by  it.  If  the  land  ad- 
joining the  entry  should  be  covered  by  a  subsequent  location,  it  would  be 
most  unjust  to  sanction  a  survey  of  the  prior  entry  beyond  iu  calls,  and  so 
as  to  include  a  part  of  the  junior  entry.    Ibid. 

6.  The  locator  may  survey  his  entry  in  one  or  more  surveys,  m  he  may,  at 

pleasure,  withdraw  a  part  of  his  entry.  When  a  part  of  a  warrant  is  with- 
drawn, the  rules  of  the  land  office  require  a  memorandum  on  the  margin 
of  the  record  of  the  original  entry,  showing  what  part  of  it  is  withdrawn. 
Slid. 

7.  In  given  a  construction  to  an  entry,  the  intention  of  the  locator  is  to  be  chiefly 

regarded,  the  same  as  the  intention  of  the  parties  in  giving  a  constroctioa 
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to  a  contract.  If  a  call  be  impractioable,  it  is  rejected  an  surplusage,  on  the 
ground  that  it  was  made  through  mistake ;  but  if  a  call  be  made  for  a  natural 
or  artificial  object,  it  shall  always  control  mere  course  and  distance.  Where 
there  is  no  object  called  for  to  control  a  rectangular  figure,  that  form  shall 
be  given  to  the  survey.     JBnd, 

LANDS  AND  LAND  TITLES. 

1.  Florida  land  claims. 

2.  Questions  on  the  validity  of  certain  entries  of  lands  in  the  state  of  Kentucky. 
Holmet  a  al.  t.  Trout  et  al.     171. 

3.  A  survey  itself^  which  had  not  acquired  notoriety,  is  not  a  good  call  for  an 
entry.  But  when  the  survey  has  been  made  conformable  to  the  entry,  and 
the  entry  can  be  sustained,  the  call  for  the  survey  may  support  an  entry. 

I  The  boundaries  of  the  survey  must  be  shown.    This  principle  is  fully  settled 

by  the  decision  of  the  courts  of  the  state  of  Kentucky.    Mnd, 

4.  It  has  been  a  settled  principle  in  Kentucky  that  surplus  land  does  not  vitiate 
an  entry,  and  a  survey  is  held  valid  if  made  conformably  to  such  an  entry. 
Ibid. 

5.  The  principle  is  well  settled^  that  a  junior  entry  shall  limit  the  survey  of  a 
prior  entry  to  its  calls.     This  rule  is  reasonable  and  just.     Ibid. 

6.  Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed  by  its 
calls ;  and  this  is  the  reason  why  it  is  essential  that  every  entry  shall  de- 
scribe with  precision  the  land  designed  to  be  appropriated  by  it.  If  the 
land  adjoining  to  the  entry  should  be  covered  by  a.  subsequent  location,  it 
would  be  most  unjust  to  sanction  a  survey  of  the  prior  entry  beyond  its 
calls,  and  so  as  to  include  a  part  of  the  junior  entry.    Brid, 

7.  The  locator  may  survey  his  entry  in  one  or  more  surveys,  or  he  may,  at 
pleasure,  withdraw  a  part  of  his  entry.  When  a  part  of  a  warrant  is  with- 
drawn, the  rules  of  the  land  office  require  a  memorandum  on  the  margin 
of  the  record  of  the  original  entry,  showing  what  part  of  it  is  withdrawn. 
Snd. 

8.  In  giving  a  construction  to  an  entiy,  the  intention  of  the  locator  is  to  be 
'  chiefly  regarded,  the  same  as  the  intention  of  the  parties  in  giving  a  con- 
'  strnction  to  a  contract.  If  a  call  be  impracticable,  it  is  rejected  as  surplus- 
'                                age.  on  the  ground  that  it  was  made  throusfa  mistake;  but  if  a  call  be 

imule  for  a  natural  or  artificial  object,  it  shallalways  control  mere  course 
(  and  distanoe.    Where  there  is  no  object  called  for  to  control  a  rectangular 

'  flffure.  that  form  shall  be  given  to  the  survey.    Ibid. 

t  9.  Under  tne  laws  of  Kentucky,  the  cancelling  of  a  deed  does  not  reinvest  the 

I  title  in  the  grantor.    iUef. 

I  10.  In  the  case  of  Polk's  Lessee  v.  Wendell,  5  Wheat.  30S,  it  is  said  by  this  conrt, 

that,  on  geneiai  principles,  it  is  incontestable  that  a  grantee  can  convey 

no  more  than  he  possesses.    Hence^  those  who  come  in  under  a  void  grant, 
I  can  acquire  nothing.    Sampeynae  et  al.  v.  J%e  United  8tate$.    222. 

11.  The  legal  title  to  lands  in  Ohio  can  only  be  passed  by  a  proper  conveyance 
I  by  deed,  according  to  the  laws  of  that  state.  Morrig  v.  Uamm'M  Zctssr.  554. 

I  LEX  LOCI. 

I  A  bond  executed  by  a  public  officer,  for  the  due  performance  of  bis  official  duties 

in  the  disbursement  of  public  money,  is  to  be  governed  by  the  laws  of  the 

United  States  as  they  operate  in  the  district  of  Columbia,  the  accounts  of 
t  the  officer  being  required  to  be  settled  at  the  treasury  department.    Dui^ 

I  ofm't  jBats  v.  Th€  United  8taU».    435. 

LIEN. 
I  Admiralty. 

MANDAMUS. 
I  In  the  district  court  of  the  northern  district  of  New  York,  writs  of  right  were 

I  prosecuted  for  lands  lying  in  that  district,  and  neither  in  the  writs,  or  in  the 

I  courts,  was  there  an  averment  of  the  value  of  the  premises  being  sufficient 

I  in  amount  to  give  the  court  jurisdiction.    The  tenants  appeared,  and  moved 

I  to  dismiss  the  cause  for  want  of  jurisdiction ;  which  motion  was  granted. 

Subsequently,  the  demandant  moved  to  reinstate  the  cases  and  to  amend, 
I  by  inserting  an  averment  that  the  premises  were  of  the  value  of  five  hun- 

,  dred  dollars ;  which  motion  was  denied  by  the  court.    The  demandant  also 

I  moved  the  court  to  compel  full  records  of  the  judgments  and  orders  of  dismis- 

\  sion,  and  of  the  process  in  the  several  suits,  to  be  ii»de  up  and  filed,  so  that 

the  demandant  might  have  the  benefit  of  a  writ  of  error  to  the  supreme 
t  court,  in  order  to  have  its  decision  upon  the  gionnds  and  nsriM  of  such 
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MANDAMUS. 

judgments  and  orders.    The  district  court  refused  this  motion.    On  a  mle 

«  m  the  supreme  court  for  a  mandamus  to  the  district  judgCi  and  a  return  to 
the  same,  it  was  held,  that  the  refusal  to  allow  the  amendment  to  the  writ 
and  count,  by  inserting  the  ayerment  of  the  value  of  the  property,  was  not 
the  subject  of  examination  in  this  court.  The  allowance  of  amendments  to 
pleadings  is  in  the  discretionof  the  judge  of  the  inferior  court;  and  no  con- 
trol over  the  action  of  the  judge  iu  refusing  or  admitting  them  will  be  exer- 
cised by  this  court.  The  court  granted  a  mandamus  requiring  the  district 
judge  to  have  the  records  of  the  cases  made  up,  and  to  enter  judgments 
thereon,  in  order  to  give  the  demandant  the  benefit  of  a  writ  of  error  to  the 
supreme  court.    Ex  parU  Bradttrtet,    634. 

MARRIAGE  SETTLEMENT. 

1.  The  whole  charge  of  the  circuit  court  was  brought  up  with  the  record.    By 

the  court.  This  is  a  practice  which  this  court  have  uniformly  discounte- 
nanced, and  which  the  court  trust  a  rule  made  at  last  term  will  effectually 
suppress.    Magniae  v.  Thompmm.    348. 

2.  This  court  have  nothingto  do  with  comments  of  the  judge  of  the  circuit  court 

upon  the  evidence.  TThe  case  of  Carver  v.  Jackson,  4  Peters,  80,  81,  cited 
upon  this  point*    Jbid, 

3.  The  question  now  before  the  court  is,  whether  the  charge  to  the  jury  in  the 

circuit  court  contains  any  erroneous  statement  of  the  law.  In  examining 
it  for  the  purpose  of  ascertaining  its  correctness,  the  whole  scope  and  bear- 
ing of  it  must  be  taken  together.  It  is  wholly  inadmissible  to  take  up  single 
and  detached  passages,  and  to  decide  upon  them  Mrithout  attending  to  the 
context,  or  wiUiout  uvcorporating  such  qualifications  and  explanations  as  na- 
turally flow  from  the  language  of  other  parts  of  the  charge.  The  whole  is 
to  be  construed  as  it  must  have  been  understood,  both  by  the  court  and  tho 
jury,  at  the  time  it  was  delivered.  Brid, 
4«  Upon  principle  and  authority,  to  make  an  antenuptial  settlement  void  as  a 
firaud  upon  creditors,  it  is  necessary  that  both  parties  should  concur  in,  or 
have  cognisance  of  tne  intended  fraud.  If  the  settler  alone  intend  a  fraud, 
and  the  other  party  have  no  notice  of  it,  but  is  innocent  of  it,  she  is  not,  and 
cannot  be  affected  by  it.  Marriage,  in  contemplation  of  the  law,  is  not  only 
a  valuable  consideration  to  support  such  a  settlement,  but  is  a  consideration 
of  the  highest  value,  and  from  motives  of  the  soundest  policy,  is  upheld 
with  a  strong  resolution.  The  husband  and  wife,  parties  to  such  a  con- 
tract, are  therefore  deemed,  in  the  highest  sense,  purchasers  for  a  valuable 
consideration ;  and  so  that  it  is  bona  ^e,  ana  without  notice  of  fiand, 
brought  home  to  both  sides,  it  becomes  unimpeachable  by  creditors.    iUieL 

5.  Fraud  may  be  imputed  to  the  parties,  either  by  direct  co-operation  in  the 

original  design,  at  the  time  of  its  concoction,  or  by  constructive  co-opera^ 
tion  from  notice  of  it,  and  carrying  the  design  upon  such  notice  into  opexa- 
tion.    Bnd, 

6.  Among  creditors  equally  meritorious,  a  debtor  may  conscientiously  prefer 

one  to  another ;  and  it  can  make  no  difforence  that  the  preferred  oieditor 
is  his  own  wife.    Ihid, 

7.  Marriage  articles  or  aeUlements  are  not  required  by  the  laws  of  New  Jersey 

to  be  recorded,  but  only  conveyance  of  real  estate :  and  as  to  conveyances 
of  real  estate,  the  omission  to  record  them  avoids  them  only  as  to  purchasers 
and  creditors,  leaving  them  in  full  force  between  the  parties.    Ibid, 

NAVY  AGENT. 
1.  The  act  of  the  27th  of  March,  1804,  by  which  the  president  of  the  United 
States  was  authorized  to  attach  to  the  navy  yard  at  Washington  a  captain 
of  the  navy  for  the  performance  of  certain  duties,  was  correctly  construed 
by  the  head  of  the  navy  department  until  1829,  allowing  to  the  defendant 
commissions  on  the  sums  paid  by  him,  as  the  special  agent  of  the  navy  de- 
partment in  making  the  disbursements.     Umttd  Statu  v,  Maedamid,    1. 

.  8.  By  an  act  passed  10th  July,  1832,  congress  authorized  the  appointment  of  a 
separate  and  permanent  navy  agent  at  Washington,  and  directed  the  per- 
formance of  the  duties  ^  not  only  for  the  navy  yard  in  the  city  of  Washing- 
ton, but  for  the  navy  department,  under  the  direction  of  the  secretary  of  the 
navy,  in  the  payment  of  such  accounts  and  claims  as  the  secretary  may 
direct."  These  duties  would  not  have  been  so  specially  stated  in  tins  act, 
if  they  had  been  considered  by  congress  as  coming  Mrithin  the  ordinary 
duties  of  an  agent  for  the  navy  yard  at  Washington,  under  the  act  of  1804. 
But  independent  of  this  consideration^  it  is  enough  to  know  that  the  duties 
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NAVY  AGENT. 

in  question  were  discharged  by- the  defendant,  undei  the  construotion  given 
to  the  law  by  the  secretary-  of  the  navy.    Snd. 

3.  Heads  of  the  public  departments  of  the  goTernment, 

4.  Public  accounts. 
PARTNERSHIP. 

There  is  no  doubt  that  the  liability  of  a  deceased  co-partner,  as  well  as  his  in- 
terest in  the  profits  of  a  concern,  may,  by  contract,  be  extended  beyond  his 
death ;  but  without  such  a  stipulation,  eyen  in  the  case  of  a  co-partnership 
or  a  term  of  years,  it  is  clear  that  death  dissolves  the  concern.  Schot^ield  y. 
EiMberger.  586. 
PARDON. 

1.  The  defendant  was  indicted  for  robbinff  the  mail  of  the  United  States,  and 

putting  the  life  of  the  driver  in  jeopardy,  and  the  conviction  and  judgment 
pronounced  upon  it  extended  to  both  offences.  After  this  judgment  no 
prosecution  could  be  maintained  for  the  same  ofience,  or  for  any  part  of  it, 
provided  the  former  conviction  was  pleaded.     UnUtd  8taU»  v.  Wuon,    150. 

2.  The  power  of  pardon  in  criminal  cases  had  been  exercised  from  time  imme- 

morial by  the  executive  of  that  nation  whose  lanffuage  is  our  language ; 
and  to  whose  judicial  institutions  ours  bear  a  close  resemblance.  We 
adopt  their  principles  respecting  the  operation  and  effisct  of  a  pardon ;  and 
look  into  their  books  for  the  rules  prescribing  the  manner  in  which  it  is  to 
be  used  by  the  person  who  would  avail  himself  of  it.  A  pardon  is  an  act 
of  grace,  proceeding  from  the  power  entrusted  with  the  execution  of  the 
laws,  which  exempts  the  individual  on  whom  it  is  bestowed  from  the 
punishment  the  law  inflicts  for  a  crime  be  has  committed.  It  is  the  private, 
though  official  act  of  the  executive  magistrate,  delivered  to  the  individual 
for  whose  benefit  it  is  intended,  and  not  communicated  officially  to  the 
court.    Ibid. 

3.  It  is  a  constituent  part  of  the  judicial  system,  that  the  judge  sees  only  with 

judicial  eyes,  and  knows  nothing  respecting  any  particuuur  case  of  which 
he  is  not  informed  judicially.  A  private  deed,  not  communicated  to  him, 
whatever  may  be  its  character,  whether  a  pardon  or  release,  is  totally  un- 
known^ and  cannot  be  acted  upon.  The  looseness  which  would  be  mtro- 
duced  into  judicial  proceedings  would  prove  fiUal  to  the  sreat  principles  of 
justice  if  the  judge  might  notice  and  act  upon  facts  not  brought  regularly 
into  the  cause.  Such  a  proceeding,  in  ordinary  cases,  would  subvert  the 
best  established  principles,  and  would  overturn  those  rules  which  have 
been  settled  by  the  wisdom  of  ages.    JBnd, 

4.  There  is  nothing  peculiar  in  a  pardon  which  ought  to  distinguish  it  in  this 

respect  from  other  facts :  no  le^  principles  known  to  the  court  will  sustain 
such  a  distinction.  A  pardon  is  a  deed,  to  the  validity  of  which  delivery  is 
essential ;  and  delivery  is  not  complete  Mrithout  acceptance.  It  may  then 
be  r^ected  by  the  person  to  whom  it  is  tendered ;  and  if  it  be  rejected,  we 
have  discovered  no  power  in  a  court  to  force  it  on  him.    Rid, 

5.  It  may  be  supposed  that  no  being  condemned  to  death  would  reject  a  pardon, 

but  the  rule  must  be  the  same  in  capital  cases  and  in  misdemeanours.  A 
pardon  may  be  conditional,  and  the  condition  may  be  more  objectionable 
than  the  punishment  inflicted  by  the  judgment.    Aid. 

6.  The  pardon  may  possibly  apply  to  a  different  person  or  a  different  crime.    It 

may  be  absolute  or  oonditionial.  It  may  be  controverted  by  the  prosecutor, 
and  must  be  expounded  by  the  court.  These  circumstances  combine  to 
show  that  this,  like  any  other  deed,  ought  to  be  brought  ^^  judicially  before 
the  court,  by  plea,  motion  or  otherwise."    iW. 

7.  The  reason  why  a  court  must,  ex  officio,  take  notice  of  a  pardon  by  act  of  par- 

liament, is,  that  it  is  considered  as  a  public  law,  having  the  same  effect  on 
the  same  case  as  if  the  general  law  punishing  the  offence  had  been  repealed 
or  annulled.    Bnd, 
PATENTS  FOR  NEW  AND  USEFUL  INVENTIONS 

1.  Action  for  an  alleged  violation  of  a  patent  for  an  improvement  in  guns  and  firs 

arms.    8kaw  v.  Cooper.    202. 

2.  The  letters  patent  were  obtained  in  1822 ;  and  in  1829,  the  patentee  havinff 

surrendered  the  same  for  an  alleged  defect  in  the  specification,  obtained 
another  patent.    This  second  patent  is  to  be  considered  as  havinjg;  relation 
to  the  emanation  of  the  patent  of  1822;  and  not  as  having  been  issued  on 
an  original  application.    Ibid. 
Z,  The  holder  of  a  defective  patent  may  snnender  it  to  the  department  of  state, 
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PATENTS  FOR  NEW  AND  USEFUL  INVENTIONS. 

and  obtain  a  new  one,  which  shall  have  relation  to  the  emanation  of  the 
first.    Srid. 

4.  The  case  of  Grant  and  others  ▼.  Raymond,  6  Peters,  220,  cited  and  affirmed. 

Rid. 

5.  A  second  patent  granted  on  the  surrender  of  a  prior  one  being  a  continuation 

of  the  first,  the  riehts  of  a  patentee  must  be  ascertained  by  the  law  under 
which  the  original  application  was  made.    JUnd. 

6.  By  the  provisions  of  the  act  of  congress  of  17th  April,  1800,  citizens  and  aliens, 

as  to  patent  rights,  are  placed  substantially  upon  the  same  ground.  In 
either  case,  if  the  invention  was  known  or  used  by  the  public  before  it  was 
patented,  the  patent  is  void.  In  both  cases,  the  right  must  be  tested  by  the 
same  rule.    liid. 

7.  What  use  by  tl^e  public,  before  the  application  is  made  for  a  patent,  shall 

make  void  the  ri^ht  of  a  patentee.    lind. 

8.  From  an  examination  of  the  various  provisions  of  the  acts  of  congress  relative 

to  patents  for  useful  inventions,  it  clearly  appears  that  it  was  tne  intention 
of  the  legislature,  by  a  complianee  with  the  requisites  of  the  law,  to  vest 
the  exclusive  ri^ht  in  the  inventor  only ;  and  that,  on  condition  that  his  in- 
vention was  neither  known  nor  used  by  the  public,  before  his  application 
for  a  patent.  If  such  use  or  knowledge  shall  be  proved  to  have  existed 
prior  to  the  application  for  the  patent,  the  act  of  1793  declares  the  patent 
void;  and  the  right  of  an  alien  is  vacated  in  the  same  manner,  by  proving  a 
foreign  use  or  knowledge  of  his  invention.  That  knowledge  or  use  which 
wouM  be  fatal  to  the  patent  right  of  a  citizen,  would  be  equally  so  to  the 
right  of  an  alien.    Ibid. 

9.  The  knowledge  or  use  spoken  of  in  the  act  of  congress  of  1793,  could  have 

referred  to  the  public  only;  for  the  provision  would  be  nugatory  if  it  were 
applied  to  the  inventor  himself.  He  must  necessarily  have  a  perfect  know- 
ledge of  the  thinff  invented,  and  of  iu  use,  before  he  can  describe  it,  as  by 
law  he  is  required  to  do  preparatory  to  the  emanation  of  a  patent.    Ihid, 

10.  There  may  be  cases  in  which  a  knowledge  of  the  invention  may  be  surrep- 

titiously obtained  and  communicated  to  the  public,  that  do  not  affect  the 
right  of  the  inventor.  Under  such  circumstances,  no  presumption  can  arise 
in  favour  of  an  abandonment  of  the  right  to  the  public  by  the  inventor : 
though  an  acquiescence  on  his  part  willlay  the  foundation  for  such  a  pre- 
sumption. It  is  undoubtedly  just  that  every  discoverer  should  realize  the 
benefits  resulting  from  his  discovery,  for  the  period  contemplated  by  law. 
But  those  can  oniy  be  reserved  by  a  substantial  compliance  with  every  legal 
requisite.  This  exclusive  right  does  not  rest  alone  on  his  discovery,  but 
also  upon  the  lesal  sanctions  which  have  been  given  to  it,  and  the  forms 
oflaw  with  whicn  it  has  been  clothed.    Ibid. 

11.  No  matter  by  what  means  an  invention  may  have  been  communicated  to 

the  public  before  a  patent  is  obtained,  any  acquiescence  in  the  public  use 
by  the  inventor  will  be  an  abandonment  of  the  right.  If  the  right  were 
asserted  by  him  who  fraudulently  obtained  it,  perhaps  no  lapse  of  time  could 
ffive  it  validity.  But  the  public  stand  in  an  entirely  different  relation  to 
tne  inventor.  His  right  would  be  secured  by  giving  public  notice  that  he  was 
(he  inventor  of  the  thin^  used,  and  that  he  should  apply  for  a  patent.    Ibid, 

12.  The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention,  can  in 

no  case  be  presumed  where  he  has  no  knowledge  of  such  use.  But  this 
may  be  presumed  from  the  circumstances  of  the  case.  This  will  in  general 
be  a  fact  for  a  jury :  and  if  the  inventor  do  not,  immediately  after  this  notice, 
assert  his  right,  it  is  such  evidence  of  acquiescence  in  the  public  use,  as 
for  ever  afterwards  to  prevent  him  from  asserting  it.  After  his  right  shall 
be  perfected  by  a  patent,  no  presumption  arises  against  it  from  a  subse- 
quent use  by  the  public.    Bid. 

13.  A  strict  construction  of  the  act  of  congress,  as  it  regards  the  public  use  of 

an  invention  before  it  is  patented,  is  not  only  required  by  its  letter  and 
spirit,  but  also  by  sound  policy.    Snd. 

14.  The  question  of  abandonment  to  the  public  does  not  depend  on  the  intention 

of  the  inventor.    Whatever  may  be  the  intention,  if  he  suffers  his  invention 
to  go  into  public  use,  through  any  means  whatsoever,  without  an  immediate 
assertion  of  his  right,  he  is  not  entitled  to  a  patent ;  nor  will  a  patent  ob- 
tained under  such  circumstances  protect  his  right.    Ibid, 
PLEAS  AND  PLEADING. 
Practice. 
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PRACTICE. 

1.  A  case  not  being  properly  prepared  in  the  circuit  court  for  a  hearing,  the  de- 

cree was  reversed,  and  the  cause  remanded,  with  liberty  to  the  puiintiif  to 
amend  his  bill.    Ettho  tt  al.  v.  Xeor.     130. 

2.  A  decree  was  pronounced  by  the  district  court  of  the  United  States  for  the 

district  of  Alexandria,  in  December,  1829,  from  which  the  defendants  ap- 
pealed, but  did  not  bring  up  the  record.  At  January  term,  1832,  the  ap- 
pellees, in  pursuance  of  the  rule  of  court,  brought  up  the  record  and  filed 
it ;  and,  on  motion  of  their  counsel,  the  appeal  was  dismissed.  On  the  9th 
of  March,  1832,  a  citation  was  signed  by  the  chief  justice  of  the  court  for 
the  district  of  Columbia,  citing  the  plaintiffs  in  the  original  action  to  appear 
before  the  supreme  court,  then  in  Mestion^  and  show  cause  why  the  decree 
of  the  circuit  court  should  not  be  corrected.  A  copy  of  the  record  wva  re- 
turned with  the  citation',  '' executed"  and  filed  with  the  clerk.  By  the 
court.  The  record  is  brought  up  irregularly,  and  the  cause  must  be  dis- 
missed. Yeaion  ft  al.  v.  Lemx  «t  al,  220. 
1.  The  act  of  March,  1803,  which  gives  the  appeal  from  decrees  in  chancery, 
subjects  it  to  the  rules  and  regulations  which  govern  writs  of  error.  Under 
this  act  it  has  been  always  neld  that  an  appeal  may  be  prayed  in  court 
when  the  decree  is  pronounced.  But  if  the  appeal  be  prayed  after  the 
court  has  risen,  the  party  must  proceed  in  the  same  manner  as  had  been 
previously  directed  in  writs  of  error.    Ibid, 

4.  The  judicial  act  directs  that  a  writ  of  error  must  be  allowed  by  a  judge,  and 

that  a  citation  shall  be  returned  with  the  record ;  the  adverse  party  to  nave 
at  least  twenty  days  notice.  This  notice,  the  court  understands,  is  twenty 
days  before  the  return  day  of  the  writ.    Aid, 

5.  Under  the  provisions  of  an  act 'of  congress  passed  on  the  26th  May,  1824,  pro- 

ceedings were  instituted  in  the  superior  court  of  the  territory  of  Arkansas, 
by  which  a  confirmation  was  claimed  of  a  grant  of  land  alleged  to  have 
been  made  to  the  petitioner,  Sampeyreac,  by  the  Spanish  government,  prior 
to  the  cession  of  Louisiana  to  the  United  States  by  the  treaty  of  April  3d, 
1803.  This  claim  was  opposed  by  the  district  attorney  of  the  tlnited  States ; 
and  the  court,  after  hearing  evidence,  decreed  that  the  petitioner  recover  the 
land  from  the  United  States.  Afterwards,  the  district  attorney  of  the  United 
States,  proceeding  on  the  authority  of  the  act  of  8th  May,  1830,  filed  a  bill  of 
review,  founded  on  the  allegation  that  the  original  decree'was  obtained  by 
fraud  and  surprise,  that  the  documents  produced  in  support  of  the  claim  of 
Sampeyreac  were  forged,  and  that  the  witnesses  who  had  been  examined  to 
sustain  the  same  were  perjured.  At  a  subsequent  term  Stewart  was  allowed 
to  become  a  defendant  to  the  bill  of  review,  and  filed  an  answer,  in  which 
the  fraud  and  forgery  are  denied,  and  in  which  he  asserts  that  if  the  same 
were  committed,  he  is  ignorant  thereof^  and  asserts  that  he  is  a  bona 
fide  purchaser  of  the  land  for  a  valuable  consideration,  from  one  John  J. 
Bowie,  who  conveyed  to  him  the  claim  of  Sampeyreac  by  deed,  dated  about 
the  22d  October,  1828.  On  a  final  hearing,  the  court  being  satisfied  of  the 
forgery,  perjury,  and  fraud,  reversed  the  original  decree.  Held  that  these 
proceedings  were  legal,  and  were  authorized  by  the  act  of  the  0th  of  May, 
1830.     Sampeyreac  etal.v.  The  United  Statee,    222. 

6.  The  act  for  regulating  processes  in  the  court  of  the  United  States,  provides 

that  the  forms  and  modes  of  proceeding  in  courts  of  equity,  and  in  those 
of  admiralty  and  maritime  jurisdiction,  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of  equity  and  to  courts  of  admiralty, 
respectively,  as  contradistinguished  from  courts  of  common  law,  subject, 
however,  to  alterations  by  the  courts,  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules,  and  usages  of  the  court  of  chancery  of 
England.     VaUier  v.  Hinde,    252. 

7.  It  is  the  settled  practice  in  the  courts  of  the  United  States,  if  the  case  can  be 

decided  on  its  merits,  between  those  who  are  regularly  before  them,  although 
oilier  persons,  not  within  their  jurisdiction,  may  be  collaterally  or  inci- 
dentally concerned,  who  must  have  been  made  parties  if  they  had  been 
amenable  to  its  process,  that  these  circumstances  shall  not  expel  other  suitors 
who  have  a  constitutional  and  legal  right  to  submit  their  case  to  a  court  of 
the  United  States;  provided  the  decree  may  be  made  without  alfecting  their 
interests.  This  rule  has  also  been  adopted  by  the  court  of  chancery  iu 
England.     Ibid. 

8.  The  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar,  and  the  argu- 

ment of  the  cause  had  commenced.    The  court  might  admit  it ;  and  the  court 
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might  also  reject  it.  It  was  in  the  discretion  of  the  court  to  allow  or  refnts 
this  additional  plea.  As  it  dUd  not  go  into  the  merits  of  the  case,  the  court 
would  undoubtedly  have  acted  right  in  rejecting  it.  Breedlave  tt  ai,  ▼.  NteoUt 
Hal.    413. 

9.  All  the  proceedings  in  a  case  are  supposed  to  be  within  the  control  of  the 

court  while  they  are  in  paper,  and  before  a  jury  is  sworn,  or  judgment  given. 
Orders  made  may  be  revised,  and  such  as  in  the  judgment  of  the  court  may 
have  been  irregular  or  improperly  made,  may  be  set  aside.    Ibid. 

10.  Action  on  a  bond  executed  by  William  Carson^  as  paymaster,  and  sifirned  by 
A.  L.  Duncan  and  John  Carson  as  his  sureties,  conditioned,  that  William 
Carson,  paymaster  for  the  United  States,  should  perform  the  duties  of  that 
office  within  the  district  of  Orleans.  The  breach  alleged  was  that  W.  C.  had 
received  large  sums  of  money  in  his  official  capacity,  in  his  lifetime,  which 
he  had  refused  to  pay  into  the  treasury  of  the  United  States.  The  bond 
was  dmwn  in  the  names  of  Abner  L.  Duncan,  John  Carson,  and  Thomas 
Duncan  as  sureties  for  William  Carson,  but  was  not  executed  by  Thomas 
Duncan.  There  were  no  witnesses  to  the  bond,  but  it  was  acknowledged 
by  all  the  parties  to  it  before  a  notary  public.  The  defendants,  the  heirs 
and  representatives  of  A.  L.  Duncan,  in  answer  to  a  petition  to  compel  the 
payment  of  the  bond,  say  that  it  was  stipulated  and  understood,  when  the 
bond  was  executed,  that  one  Thomas  Duncan  should  sign  it,  which  was 
never  done,  and  the  bond  never  was  completed;^ and  therefore  A.  L.  Duncan 
was  never  bound  by  it :  thoy  also  say,  that  as  the  representatives  of  A.  L. 
Duncan,  they  are  not  liable  for  the  alleged  defiilcation  of  William  Carson, 
because  he  acted  as  paymaster  out  of  the  limiu  of  the  district  of  Louisiana; 
and  the  deficiencies,  if  any,  occurred  without  the  limits  of  the  said  district. 
Before  the  jury  were  sworn  the  defendants  offered  a  statement  to  the  court 
for  the  purpose  of  obtaining  a  special  verdict  on  the  fiusts,  according  to  the 
prorisions  of  the  act  of  the  legislature  of  Louisiana  of  1818.  The  court 
would  not  suffer  the  same  to  be  given  to  the  jury  for  a  special  finding, 
because  it  ''was  contrary  to  the  practice  of  the  court  to  compel  a  jury  to 
find  a  speeial  verdict."  The  judge  charged  the  jury  that  the  bond  sued 
upon  was  not  to  be  governed  by  the  laws  of  Louisiana  in  force  when  the 
bond  was  signed  at  New  Orleans,  but  that  this  and  all  similar  bonds  must 
be  considered  as  having  been  executed  at  the  seat  of  the  government  of  the 
United  States,  and  to  be  governed  by  the  principles  of  the  common  law ;  that 
although  the  copy  of  the  bond  sued  on,  which  was  certifiec^  from  the  trea- 
sury department,  exhibited  a  scrawl  instead  of  a  seal,  yet  they  had  a  right 
to  presume  that  the  original  bond  had  been  executed  accordyis  to  law;  and 
that  in  the  absence  of  idl  proof  as  to  the  limits  of  the  district  of  New  Orleans, 
the  jury  was  bound  to  presume  that  the  defalcation  occurred  within  the 
district;  and  if  the  paymaster  acted  beyond  the  limits  of  the  district,  it  was 
incumbent  on  the  defendants  to  prove  the  fact:  held,  that  there  was  no  error 
in  these  decisions  of  the  district  court  of  Louisiana.  DiMiam't  Heirt  v.  Tkg 
Umied  Statu.    435. 

11.  This  is  an  ofiicial  bond  and  was  given  in  pursuance  of  a  law  of  the  United 

States.  By  this  law,  the  conditions  of  the  bond  were  fixed;  and  also  the 
maimer  in  which  its  obligations  should  be  enforced.  It  was  delivered  to 
the  treasury  department  at  Washington;  and  to  the  treasury,  did  the  pay- 
master and  his  sureties  become  bound  to  pay  any  moneys  in  his  hsinds. 
These  powers  exercised  by  the  federal  government  cannot  be  questioned. 
It  has  the  power  of  prescribing  under  its  own  laws,  what  kind  of  security 
shall  be  given  by  its  agents  for  a  faithful  discharge  of  their  public  duties. 
And  in  such  cases  the  local  law  cannot  affect  tne  contract  as  it  is  made 
with  the  govertmient;  and,  in  contemplation  of  law,  at  the  place  where  its 
principal,  powers  are  exercised.    Ibid. 

12.  It  is  not  essential  that  any  court,  in  establishing  or  changing  its  practice, 
should  do  so  by  the  adoption  of  written  rules.  Its  practice  may  be  esta- 
blished by  a  uniform  mode  of  proceeding  for 'a  series  of  years,  and  this 
forms  the  law  of  the  court.  In  this  case  it  appears  that  the  Louisiana  law, 
which  regulated  the  practice  of  the  district  court  of  Louisiana,  has  not  only 
been  repealed,  but  the  record  shows  that  in  the  year  1830,  when  the  deci- 
sion was  given  in  this  case,  there  was  no  such  practice  o£  the  court,  as  was 
adopted  by  the  act  of  congress  of  26th  May,  1624.  The  court  refused  the 
statement  of  facts  to  go  to  the  jury  for  a  special  finding,  because  they  say 
''such  was  contrary  to  the  practice  of  the  court.''    By  the  court.    On  m 
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question  of  practice,  it  would  seem  that  the  decision  of  the  district  court  as 
to  what  the  practice  is  should  be  conclusive.  The  practice  of  the  court 
cannot  be  better  known  and  established  than  by  its  own  solemn  adjudications 
on  the  subject.    Snd. 

13.  On  the  12th  of  February  1807.  an  attachment  was  reffularly  issued  by  the 
court  of  Williamson  county.  Tennessee,  and  was,  on  the  13th  of  the  same 
month,  levied  on  a  tract  of  land,  the  property  of  the  defendant  in  the  suit. 
Judgment  by  default  was  entered  on  the  15th  of  October,  1807  j  the  property 
was  on  motion  condemned,  and  a  writ  of  venditioni  exponas  issued  on  the 
24th,  which  came  into  the  hands  of  the  sheriff  on  the  28th  of  October,  who 
sold  the  property  under  it,  on  the  2d  January,  1808.  The  county  of  Williamson 
was  divided  on  the  16th  of  November,  1807,  and  that  part  of  the  land  for 
which  this  ejectment  was  brought,  lay  in  the  new  county  called  Maury. 
Held,  that  the  process  of  execution  for  the  sale  of  the  land,  under  which  it 
was  sold  by  the  sheriff,  was  a  direction  to  the  sheriff  to  sell  the  specific 
property,  which  was  already  in  his  possession,  by  virtue  of  the  attachment, 
and  was  already  condemned  by  the  competent  tribunal.  The  subsequent 
division  of  the  county  could  not  divest  his  vested  interest,  or  deprive  the 
officer  of  the  power  to  finish  a  process  which  was  already  begun.  TyreWt 
Hein  v.  Rmniret  tt  al^  404. 

14.  The  instructions  given  to  the  jury,  not  conforming  to  the  issue  made  up  by 
the  pleadings,  a  venire  de  novo  was  awarded.  Smit  v.  LanWi  MmmUraior. 
596. 

15.  It  is  not  essential  that  any  court,  in  establishing  or  changing  its  practice, 
should  do  so  by  the  adoption  of  written  rules,  ^ts  practice,  may  be  esta- 
blished by  a  uniform  mode  of  proceeding  for  a  series  of  years,  and  this  forms 
the  law  of  the  court.  In  this  case  it  appears  that  the  Louisiana  law,  which 
regulated  the  practice  of  the  district  court  of  Louisiana,  has  not  only  been 
lepealed,  but  the  record  shows  that  in  the  year  1830,  when  the  decision  was 

fiven  in  this  case,  there  was  no  such  practice  of  the  court,  as  was  adopted 
y  the  act  of  conffress  of  26th  May,  1824.  The  court  refused  the  statement 
of  facts  to  go  to  me  jury  for  a  special  finding,  because  thev  say  '^such  was 
contrary  to  the  practice  of  the  court."  By  the  court.  On  a  question  of 
practice,  it  would  seem  that  the  decision  of  the  district  court  as  to  what  the 
practice  is  should  be  conclusive.  The  practice  of  the  court  cannot  be  better 
known  and  established  than  by  its  ovm  solemn  adjudications  on  the  subject* 
DumxLnU  Heir$  v.  Jiu  Umted  SUOn,    435. 

16.  In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the  action 
does  not  require  the  value  of  the  thing  demanded  to  be  stated  in  the  deda^ 
ration,  the  practice  of  this  court,  and  of  the  courts  of  the  United  States  has 
been,  to  allow  the  value  to  be  given  in  evidence.    Expartt  Bradttrui,    624. 

17.  This  court  will  not  exercise  any  control  over  the  proceedings  of  an  inferior 

court  of  the  United  States,  in  allowing  or  refusing  to  allow  amendments  in 
the  pleadings,  in  cases  depending  in  those  courts ;  but  every  party  in  such 
courts  has  a  right  to  the  jud^ent  of  this  court  in  a  suit  brought  in  those 
couru,  providM  the  matter  m  dispute  exceeds  the  value  of  two  thousand 
dollars.    Ibid, 

PRINCIPAL  AND  SURETY. 
Guamntee. 

PROCESS. 

The  form  of  process  in  the  case  of  The  State  of  Rhode  Island  v.  The  State  of 
Massachusetts-    KhotU  htand  v.  Moimuhutettt,    651. 

PROMISSORY  NOTE. 

1.  Whether  certain  fiusts  in  reference  to  an  alleged  notice  to  the  endorser,  and 

demand  of  payment  of  a  promissory  note  by  the  drawer,  amounted  to  a 
waiver  of  the  objection  to  the  want  of  demand  and  notice,  is  a  question  of 
fact,  and  not  matter  of  law,  for  the  considemtion  of  the  jury.  Omon  Bamk 
r.MagrwUr.    287. 

2.  Usury. 

PUBLIC  AGENTS  AND  OFFICERS. 

1.  The  United  States  brought  an  action  against  General  Ripley  for  a  certain 
amount  of  public  money  he  had,  as  was  alleged,  fkiled  to  account  for  and 
pay  over  as  the  law  required.  The  defendant  was  in  the  service  of  the 
United  States  from  1812  to  1817 ;  and  was  promoted  at  di^rent  periods, 
until  he  resigned  his  commission  as  major-eeneral  by  brevet  in  the  latter 
year.    During  this  period  he  rendered  distmguished  and  active  military 
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service  to  his  country,  and  received  the  pay  and  emoluments  to  which  his 
rank  entitled  him,  unaer  the  law  and  regulations  applicable  thereto.  Lat^o 
sums  of  moneys  passed  through  his  hands,  and  were  disbursed  by  him  lor 
the  supplies  of  the  troops  under  his  command.  He  claimed  a  commission 
on  these  sums,  and  offered  evidence  to  prove  that  similar  allowances  had 
been  made  to  others.  He  also  claimed  extra  pay  or  compensation  for  ser- 
vices performed  by  him,  not  within  the  line  of  his  duty,  in  preparing  plans 
of  fortifications,  and  for  procuring  and  forwarding  supplies  of  provisiions, 
&c.  to  troops  of  the  United  States,  beyond  his  military  command.  These 
claims  were  resisted  by  the  United  States  on  the  ground  that  no  other  com- 
pensation could  be  allowed  to  him  than  such  as  was  mentioned  or  defined 
by  the  laws  of  the  United  States,  by  instructions  of  the  president,  or  by  the 
legal  regulations  of  the  war  department.     United  Statet  v.  Ripley.     IS. 

2.  It  is  presumed  that  every  person  who  has  been  engaged  in  the  public  service 

has  received  the  compensation  allowed  by  law,  until  the  contrary  appear. 
The  amount  of  compensation  in  the  military  service  may  depend,  in  some 
degree,  on  the  regulations  of  the  war  department ;  but  such  regulations 
must  be  uniform,  and  applicable  to  all  officers  under  the  same  circumstances. 
Ibid. 

3.  If  the  disbursements,  for  which  compensation  is  claimed,  were  not  such  as 

were  ordinarily  attached  to  the  duties  of  the  office,  the  fact  should  be  stated; 
and  also  that  the  service  was  performed  under  the  sanction  of  the  govern- 
ment,  or  under  such  circumstances  as  rendered  the  extra  labour  and  respon- 
sibility assumed  in  performing  it  necessary.     Rid. 

4.  Should  the  accounting  officer  of  the  treasury  refuse  to  allow  an  officer  the 

established  compensation  which  belongs  to  his  station^  the  claim,  having 
been  rejected  by  the  proper  department,  should,  unquestionably,  be  allowed 
by  way  of  set-off  to  the  demand  of  the  government  by  a  court  and  jury. 

5.  And  it  is  equally  clear,  that  an  equitable  allowance  should  be  made  in  the 

same  manner  for  extra  services  performed  by  an  officer  which  did  not  come 
within  the  line  of  his  official  duty,  and  which  had  been  performed  under 
the  sanction  of  the  government,  or  under  circumstances  of  peculiar  emer- 
gency. In  such  a  case  the  compensation  should  be  graduated  by  the 
amount  paid  for  like  services  under  similar  circumstances.  Usage  may  be 
safely  relied  upon  in  such  cases,  as  fixing  a  just  compensation.     Ibid. 

6.  However  valuable  the  plans  for  fortifications,  prepared  by  a  public  officer, 

may  have  been,  unless  they  were  prepared  at  the  request  of  the  govern- 
ment, or  were  indispensable  to  the  public  service,  as  a  matter  of  right,  a 
compensation  for  them  cannot  be  claimed.     Ibid, 

7.  The  claims  of  compensation  set  up  by  a  public  officer,  must  be  brought 

within  the  established  rules  on  the  subject,  before  they  can  receive  judicial 
sanction.    Ibid. 

8.  The  United  States  instituted  an  action  to  recover  a  balance,  certified  at  tlie 

treasury,  against  the  defendant  on  the  settlement  of  his  accounts  as  secre- 
tary to  the  commissioners  of  the  navy  hospital  fund.  Upon  this  settlement, 
the  defendant  set  up  a  claim  for  compensation,  for  what  he  considered  extra 
services,  in  bringing  up  and  arranging  the  records  of  the  board,  antecedent 
to  his  appointment  as  secretary ;  and  also  for  commissions  on  the  disburse- 
ment of  moneys  under  the  orders  of  the  board.  These  claims  were  rejected 
by  the  accounting  officers  of  the  treasury,  and  were  on  the  trial  set  up  by 
way  of  set-off  against  the  demand  on  the  part  of  the  United  States.  Held : 
that  the  allowance  of  compensation  by  a  fixed  salary  to  the  defendant,  as 
the  secretary  of  the  board  of  the  navy  hospital  commissioners,  did  not  ex- 
clude his  right  to  claim  extra  compensation  for  the  disbursement  of  moneys 
belonging  to  the  navy  hospital  fund.  Held :  that  it  was  not  necessary  to 
entitle  the  defendant  to  such  compensation,  that  the  board  of  commissioners 
should  have  passed  a  resolution  for  the  payment  of  such  commissions,  and 
that  the  claim  of  commissions  should  have  been  sanctioned  and  settled  by 
the  board,  in  order  to  enable  the  defendant  to  set  up  a  claim  against  the 
United  States.     UwUed  State*  v.  FUUbroxon.    28. 

9.  The  authority  of  the  commissioners  to  appoint  a  secretary  was  not  denied; 

and  this  same  authority  must  necessarily  exist,  to  appoint  agents  and  super- 
intendents for  the  management  of  the  business  connected  with  the  employ- 
ment of  the  fund ;  and  which,  in  the  absence  of  9^.7  regulation  by  law  on 
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the  Bubjeot,  miut  cany  with  it  a  right  to  determine  the  compensation  to  be 
allowed  them.    Snd. 

10.  Ftom  the  testimony  in  the  case,  it  is  Tery  certain  that  the  secretary  of  the 

navy  considered  the  agency  of  toe  defenoant  in  relation  to  the  fund  as  en« 
tirely  distinct  from  his  duty  as  secretary,  and  for  which  he  was  to  have 
extra  compensation.  And  it  is  fairly  to  be  collected  from  his  deposition 
that  all  this  received  the  direct  sanction  of  all  the  commissioners.  But 
whether  it  did  or  not,  it  was  binding  on  the  board ;  for  the  secretary  of  the 
navy  was  the  acting  commissioner,  having  the  authority  of  the  board  for 
doing  what  he  did,  and  his  acts  were  the  acts  of  the  board,  in  judgment  of 
law.  It  was  therefore  an  express  contract  entered  into  between'the  board 
or  its  agent,  and  the  defendant ;  and  it  was  not  in  the  power  of  the  board, 
composed  even  of  the  same  men,  after  the  service  had  been  performed,  to 
rescind  the  contract,  and  withhold  from  the  defendant  the  stipulated  com- 
pensation. There  is  no  doubt,  the  board,  composed  of  other  members,  had 
the  same  power  over  this  nuitter  as  the  former  board;  but  it  cannot  be  ad- 
mitted that  it  had  any  greater  power.  The  rejection  therefore  of  these 
claims,  on  the  7th  of  September,  1829,  after  all  the  services  bad  been  per* 
formed  by  the  defendant,  can  have  no  influence  upon  the  question.    Und. 

11.  There  is  no  general  principle  of  law  known  to  the  court,  and  no  authoritv 
has  been  shown  establishing  the  doctrine  that  all  the  proceedings  of  such 
boards  must  be  in  writing,  or  that  they  shall  be  deemed  void ;  unless  the 
statute  under  which  they  act  shall  require  their  proceedings  to  be  reduced 
to  writing.  It  is  certainly  fit  and  proper  that  every  important  transaction 
of  the  board  should  be  conmiitted  to  writing;  but  the  law  imposes  no  such 
indispensable  duty.  The  act  of  1811, 4  Laws  TJ.  S.  311,  constituting  the 
fiind  for  navy  hospitals,  only  makes  the  secretaries  of  the  navy,  treasury  and 
war  departments,  a  board  of  conmussioners,  by  the  name  and  style  of  com- 
missioners of  navy  hospitals,  and  gives  some-  general  directions  in  what 
way  the  fund  is  to  be  employed :  but  the  mode  and  manner  of  transacting 
their  business  is  not  in  any  way  prescribed.    Ibid, 

12.  It  is  not  true  even  with  respect  to  corporations,  that  all  their  acts  must  be 
established  by  positive  record  evidence.  In  tne  case  of  the  Bank  of  the 
United  States  v.  Bandridge,  12  Wheat.  69.  this  court  say,  ''we  do  not  admit, 
as  a  general  proposition,  that  the  acts  or  a  corporation  are  invalid  merely 
from  an  omission  to  have  them  reduced  to  writing,  unless  the  statute  creat- 
ing it,  makes  such  writing  indispensable  as  evidence,  or  to  give  them  an 
obligatory  force.  If  the  statute  imposes  such  restriction,  it  nrast  be  obeyed. 
If  the  board  had  authority  to  employ  the  defendant  to  fwrform  the  ser- 
vices which  he  has  rendered,  and  these  services  have  been  actually  ren- 
dered at  the  request  of  the  board,  the  law  implies  a  promise  to  pay  for  the 
same.  This  principle  is  fully  established  in  the  case  of  the  United  States 
V.  Wilkins,  6  Wheat.  143 :  which  brought  under  the  consideration  of  the 
court,  the  act  of  the  3d  of  March,  1797,  2  Laws  U.  S.  594,  providinjg  for 
the  settlement  of  accounts  between  the  iTnited  States  and  public  receivers. 


13.  The  instructions  ^ven  to  the  jury  by  the  circuit  court  were :  if  the  jury  be- 
lieve from  the  evidence,  that  the  regular  duties  to  be  performed  by  the  de- 
fendant, as  secretary  to  the  commissioners  of  the  navy  hospital  fund,  at  the 
stated  salary  of  two  hundred  and  fifty  dollars  per  annum,  did  not  extend  to 
the  receipt  and  disbursement  of  the  fund :  that  the  duty  of  receiving  and 
disbursing  the  fund  was  required  of  and  performed  by  him,  as  an  extra  ser- 
vice, over  and  above  the  regular  duties  of  his  said  appointment :  that  it  has 
been  for  many  years  the  general  practice  of  the  government  and  its  several 
departments  to  allow  to  persons,  though  holding  offices  or  clerkships,  for 
the  proper  duties  of  which  they  receive  stated  salaries  or  other  fixed  com- 
pensation, commissions,  over  and  above  such  salaries  or  other  comi>ensa- 
tion,  upon  the  receipts  and  disbursements  of  public  moneys,  appropriated 
by  law  for  particular  services,  when  such  receipts  and  disbursements  were 
not  among  the  ordinary  and  regular  duties  appertaining  to  such  offices  oi 
clerkships,  but  superadded  labour  and  responsibility,  apart  from  such  ordi- 
nary and  regular  duties :  and  that  the  defendant  took  upon  himself  the  labour 
and  responsibility  of  such  receipts  and  expenditures  of  the  navy  hospital 
fund,  at  the  request  of  sud  commissioners,  or  with  an  understanding  on 
both  sides,  that  he  should  be  compensated  for  the  same,  as  extra  service, 
by  the  allowance  of  a  commission  on  the  amount  of  such  receipts  and  ex- 
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penditures :  then  it  is  competent  for  the  jnxy  in  this  ca«e,  to  allow  sneh 
commission  to  the  defendant,  on  the  said  receipts  and  disbursements,  as  the 
jury  may  find  to  have  been  agreed  upon  between  the  said  commissioners 
and  the  defendant :  or,  in  the  &senee  of  any  specific  agreement,  fixing  the 
rate  of  commissions  at  such  rate  as  the  jury  shall  And  to  be  reasonable  and 
conformable  to  theceneml  usage  of  the  government,  and  its  departments, 
in  the  like  oases.  T^ese  instructions  were  entirel^r  correct,  and  in  conformity 
to  the  rules  and  principles  of  the  law  on  this  subject.  Rid, 
14.  Upon  the  trial  of  this  cause,  the  defendant  ofiered  to  prove,  by  parol  testi- 
mony, the  general  usage  of  the  different  departments  of  the  government,  in 
allowmg  commissions  to  the  oflieers  of  govornment  upon  disbursements  of 
money  under  a  special  authority  not  connected  with  their  regular  officml 
duties.  The  counsel  of  the  United  States  objected  to  the  admission  of  parol 
evidence  to  prove  such  usage,  but  the  court  permitted  the  evidence  to  be 
given.  By  the  court:  we  see  no  grounds  for  objection  against  the  usage 
ofiered  to  be  proved,  and  the  purpose  for  which  it  was  so  ofiered.  as  con- 
nected with  the  very  teims  upon  which  the  defendant  was  employed  to 
perform  the  services.  It  was  not  for  the  purpose  of  establishing  the  right, 
but  to  show  the  measure  of  oompensation|  and  the  manner  in  which  it  wms 
to  be  paid.    Snd, 

PUBLIC  ACCOUNTS. 

1.  Public  agents  and  officers. 

2.  Set-ofil 

3.  Lex  loci. 
ROBBING  THE  MAIL. 

1.  The  defendant  was  indicted  upon  the  twenty-fourth  section  of  the  act  of  con- 

gress of  3d  March,  1825,  entitled  '*an  act  to  reduce  into  one  the  several  acts 
establishinff  and  regulating  the  post  ofiice  department,''  for  advising,  pro- 
curing and  assisting  one  Joseph  I.  Strauffhan,  a  mail  carrier,  to  rob  the 
mail ;  and  was  found  guilty.  Upon  this  finding,  the  ju^es  of  the  circuit 
court  of  North  Carolixui  were  divided  in  opinion  on  the  question,  whether 
an  indictment  founded  on  the  statute  for  advising,  &C'  a  mail  carrier  to  rob 
the  mail,  ought  to  set  forth  or  aver  that  the  said  carrier  did  in  fiiot  commit 
the  ofiisnoe  of  robbing  the  mail?  By  the  court.  The  answer  to  this^  as  an 
abstract  proposition,  must  be  in  the  affirmative.  But  if  the  question  in- 
tended to  be  put  is,  whether  there  must  be  a  distinct  substantive  averment 
of  that  &ct :  it  is  not  necessary.  The  indictment  in  this  case  sufficiently 
sets  out  that  the  ofience  had  been  committed  by  the  mail  carrier.  Vmted 
8tate$  V.  MiU$,    138. 

2.  The  ofience  charged  in  this  indictment  is  a  misdemeanour  where  all  are 

principals ;  and  the  doctrine  applicable  to  the  principal  and  accessory  in 
cases  of  felony,  does  not  apply.  The  ofience,  however,  charged  against  the 
defendant  is  secondary  in  its  character ;  and  there  can  be  no  doubt  that  it 
it  must  sufficiently  appear  upon  the  indictment^  that  the  ofience  alleged 
against  the  chief  actor  had  been  committed.  IbiL 
RULES  OF  COURT. 

1.  Rule  as  to  printed  arguments,    iv. 

2.  Rule  as  to  the  use  of  the  library  of  the  court,    iv. 
SET-OFF. 

1.  The  United  States  instituted  a  suit  to  recover  a  balance  charged  on  the  books 
of  the  treasury  department  against  the  defendant,  who  was  a  clerk  in  the 
navy  department,  upon  a  fixed  annual  salary,  and  acted  as  agent  for  the 
payment  of  moneys  due  to  the  navy  pensioners,  the  privateer  pensionersL 
and  for  navy  disbursements;  for  the  payment  of  which,  funds  were  pUced 
in  his  hands  by  the  government.  He  had  received  an  annual  compensa- 
tion for  his  services  in  the  payment  of  the  navy  pensioners ;  and  for  fifteen 
years,  he  had  received,  in  preceding  accounts,  commissions  of  one  per  cent, 
on  the  moneys  paid  by  him  for  navy  disbursements.  He  claimed  these 
commissions  at  the  treasury,  and  the  claim  had  been  there  rejected  by  the 
accounting  officers;  and  if  allowed  the  same,  be  was  not  now  indebted  to 
the  government.  The  United  States,  on  the  trial  of  the  case  in  the  circuit 
court,  denied  the  right  of  the  defendant  to  these  commissions,  as  they  had 
not  been  allowed  to  him  by  any  department  of  the  government  and  asserted 
that  the  jury  bad  not  power  to  allow  them  on  the  trial.  Held,  that  the  rejection 
of  the  claim  to  commissions  by  the  treasury  department  formed  no  objection 
to  the  admission  of  it  as  evidence  of  ofiset  before  the  jury.    Had  the  claim 
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"^  never  been  presented  to  the  department,  it  oonld  not  have  been  admitted  as 

^<  eyidence  by  the  court.    But,  as  it  had  been  made  out  in  form  and  presented 

■B  to  the  proper  aeoountinff  officers^  and  had  been  rejoctedj  the  circuit  court 

V  did  right  in  submittiDg  it  to  the  jury,  if  the  claim  was  considered  as  equit- 

B  able.    United  SUUetr.MacdameL    1. 

B  3.  This  court  will  not  sanction  a  limitation  of  the  power  of  the  circuit  court,  in 

s  cases  of  this  kincL  to  the  admission  of  evidence  to  the  jury  on  a  trial,  only  to 

such  items  of  omet  against  the  claims  of  the  government  as  wore  strictly 
leeal,  and  which  the  acconntinff  officer  of  the  treasury  should  have  allowed. 
It  IS  admitted  that  a  claim  which  requires  legislative  sanction,  is  not  a  proper 
offset  either  before  the  treasury  officers  or  the  court.  But  there  may  be  cases 
in  which  the  services  having  been  rendered,  a  compensation  may  be  mado 
within  the  discretion  of  the  head  of  the  department ;  and  in  such  cases  the 
court  and  jury  will  do,  not  what  an  auditor  was  authorized  to  do,  but  what 
the  head  of  the  department  should  have  done,  in  sanctioning  an  equitable 
allowance.  Bid, 
3.  An  action  of  assumpsit  was  brought  by  the  government  to  recover  from  the 
defendant  the  exaxst  sum  which  m  equity  it  was  admitted  he  was  entitled  to 
receive  for  valuable  services  rendered  to  the  public  in  a  subordinate  capa- 
city, under  the  express  sanction  of  the  head  of  the  navy  department.  This 
sum  of  money  happened  to  be  in  the  hands  of  the  defendant  ,*  and  the  question 
was,  whether  he  shall,  under  the  circumstances,  be  required  to  surrender  it 
to  the  government,  and  then  petition  congress  on  the  subject.  A  simple 
statement  of  the  case  would  seem  to  render  proper  a  very  different  course. 
Ibid, 
;,  TRADING  WITH  THE  ENEMY. 

^  1.  Action  of  assumpsit  to  recover  the  balance  of  an  account  current  for  merchan- 

.,  disc  purchased  in  England  by  order  of  the  defendants.    The  defence  was, 

■^.  that  the  contract  was  made  during  the  war,  and  therefore  void.    By  the 

^  court.    The  doctrine  is  not  to  be  questioned  at  this  day,  that  during  a  state  of 

^  hostility,  the  citizens  of  the  hostile  states  are  incapable  of  contracting  with 

each  other.    Schd^idd  r.  Eiehdberger.    586, 
'  2.  To  say  that  this  rule  is  without  exception,  would  be  assuming  too  great 

^,  latitude.    The  question  has  never  yet  been  examined  whether  a  contract  foi 

^.,  necessaries,  or  even  for  money  to  enable  the  individual  to  get  home,  could 

^  not  be  enforced;  and  an^ogies  familiar  to  the  law,  as  well  as  the  influence 

^.  of  the  ffoneral  rule,  in  international  law,  that  the  severities  of  war  are  to  be 

f  diminished  by  all  safe  and  practical  means,  might  be  appealed  to  in  support 

of  such  an  exception.    But  at  present,  it  may  be  safely  affirmed  that  there  is 
no  recognized  exception,  but  permission  of  a  state  to  its  own  citizens ;  which 
^  is  also  implied  in  any  treaty  stipulation  to  that  effect,  entered  into  with  a 

^'  belligerent.    Snd,    . 

''  TREATY. 

f  Florida  land  claims. 

^  USAGE. 

1.  Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  construction  ^ven  to 

it,  and  must  be  considered  binding  on  past  transactions.     United  Statee  v 
macdafUel.    1. 

2.  Upon  the  trial  of  this  cause,  the  defendant  ofiered  to  prove,  by  parol  testimony, 

the  general  usage  of  the  departments  of  the  government,  in  allowing  commis- 
sions to  the  officers  of  government  upon  disbursements  of  money  under 
a  special  authority  not  connected  with  their  regular  official  duties.  The 
counsel  of  the  United  States  objected  to  the  admission  of  parol  evidence  to 
prove  such  usage,  but  the  court  permitted  the  evidence  to  be  given.  By 
the  court.  We  see  no  grounds  for  objection  against  the  usage  offered  to  bo 
proved,  and  the  purpose  for  which  it  was  so  offered,  as  connected  with  the  < 
^very  terms  upon  which  the  defendant  was  employed  to  perform  the  ser- 
vices. It  was  not  for  the  purpose  of  establishing  the  right,  bat  to  show  the 
measure  of  compensation,  and  the  manner  in  which  it  was  to  be  paid. 
United  States  v.  FiUebrown,  2S. 
USURY. 
1.  A  promissory  note,  payable  at  a  future  day,  given  for  a  bona  fide  business 
transaction,  and  which  note  was  not  made  for  the  purpose  of  raising  money 
in  the  market,  was  sold  by  the  drawee  and  endorser  for  a  sum  so  much  less 
on  its  &ce.  as  exhibited  a  discount  beyond  the  legal  rate  of  interest  no 
stipulation  naving  been  made  against  the  liability  of  the  endorser ;  is  not 
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per  to  mn  nsnrioiis  contract  between  the  endorser  and  endorsee,  and  an  action 
can  be  maintained  upon  the  note  against  the  endorser  who  sold  the  same, 
by  the  purchaser.    NvAoU  v.  Furmm.    103 

2L  The  courts  of  New  Tork  have  adyudicated,  that  whenever  the  note  or  bill  in 
its  inception  was  a  real  transaction,  so  that  the  payee  or  promissee  might  at 
maturity  maintain  a  suit  upon  it,  a  transfer  by  endorsement,  though  beyond 
the  leffal  rate  of  interest,  shall  be  regarded  as  a  sale  of  the  note  or  bill,  and 
a  valia  and  legal  transaction.  But  not  so  where  paper,  in  its  origin,  was  only 
a  nominal  negotiation.    Ibid, 

3.  There  are  two  cardinal  rules  in  the  doctrine  of  usury  which  we  think  must  be 
regarded  as  the  common  place  to  which  all  reasoning  and  adjudication  upon 
the  subject  riiould  be  referred:  the  first  is,  that,  to  constitute  usury,  thexe 
must  be  a  loan  in  contemplation  by  the  parties;  and  the  second,  that  a  con- 


tract which  in  its  inception  is  unaffected  by  usury,  can  never  be  invalidated 
by  any  subsequent  usuzions  transaction.    JbUL 
VIRGINIA. 


The  common  law  of  England,  and  all  the  statutes  of  parliament  made  in  aid  of 
the  common  law,  prior  to  tne  fourth  year  of  the  reign  of  king  James  the  first, 
which  are  of  a  ffeneral  nature,  and  not  local  to  the  kingdom,  were  expressly 
adopted  by  the  Virginian  statute  of  1776;  and  the  subsequent  revisions  of  its 
code  have  confirmed  the  general  doctrine  on  this  particular  subject.  Soati 
V.  Xtm/'s  Jtdmimitrator,  596. 
WRIT  OF  ERROR. 
Error. 
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